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SUPREME    COURT 


NORTH  GABOLINA. 


Surm  T.  Oasbkr: 

4t  a  WRNMr't  l]iq«eit  upon  the  body  of  a  person  found  dead  H  wm  prored 
thai  defendant  had  laid  thai  the  dooeaaed  waa  aoddentally  burned  to  death, 
and  that  alie,  defendant,  had  burnt  her  hand  trjring  to  put  the  fire  out.  De- 
fendant being  then  in  eustodj  upon  auepidon  of  haying  murdered  the 
deeeaoed,  waa  ordered  by  the  coroner  to  ahow  her  hand,  whldi  ahe  did  and 
which  appeared  to  be  uninjured.  EM,  that  OTidenoe  of  aueh  fact  waa 
admiaaible  upon  the  trial  of  defendant  for  the  murder. 

INDICTMENT  for  murder.    The  prisoners  were  charged  with 
the  murder  of  Alyina  Ghurrett,  a  girl  of  fourteen  years  of  age^ 
on  the  trial,  one  of  the  prisoners,  Lucy  Stanley,  was  acquitted. 

The  evidence  for  the  State  established  that  on  the  26th  of  August, 
1873,  the  prisoners  made  an  out-cry  that  the  deceased  came  to  her 
death  by  her  clothes  accidentally  catching  fire  while  she  was  asleep;, 
and  when  the  witness  reached  the  house  where  the  body  of  the 
girl,  and  where  the  prisoners  were,  Anica  Oarrett  told  the  witness 
that  "she,''  Anica,  "was  asleep  when  she  was  awakened  by  the 
deceaaed  screaming;  that  she  went  to  her,  her  clothes  were  stl!! 


NOBTH  OABOLINA, 
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baming,  and  in  attempting  to  put  out  the  flames,  she,  Anica^  burnt 
one  of  her  hands.'' 

By  Dr.  Walker,  the  examining  physician  on  the  coroner's  Inqnest^ 
it  was  proTcd  that  the  body  of  the  deceased  girl  was  not  b  ame^l 
before,  but  after  death,  there  being  no  serum  in  the  blisters,  etc 

The  prisoner,  Anica,  while  u^der  arrest,  and  very  much  agitated 
befora  the  coroner,  and  after  the  jury  had  rendered  their  verdict 
against  her,  in  their  presence,  was  ordered  by  the  coroner  to  unwrap 
the  hand  she  alleged  had  been  burnt,  and  show  it  to  Dr.  Walker, 
BO  that  it  might  be  seen  if  it  had  been  burned  or  not  This  she 
did,  and  there  was  no  indication  whatever  of  any  bum  upon  it 
This  evidence  was  objected  to  by  the  counsel  for  the  prisoner, 
because  it  was  in  substance  compelling  the  prisoner  to  furnish  evi- 
dence against  herself;  and  that  being  under  arrest,  and  alarmed, 
nothing  which  she  had  said  or  done  while  under  arrest,  and  at  the 
coroner's  command,  was  admissible  in  evidence  against  her,  she  not 
having  been  cautioned  and  informed  of  her  rights  according  to  law. 

The  court  ruled  that  any  thing  the  prisoner  said  at  the  inquest 
was  inadmissible,  but  that  the  actual  condition  of  her  hand, 
although  she  was  ordered  by  the  coroner  to  unwrap  it  and  exhibit 
to  the  doctor,  was  admissible  as  material  evidence  to  cont-adict  her 
statement  to  the  witness  on  the  night  of  the  homicide  and  before 
she  was  arrested.    To  this  ruling,  counsel  for  prisoner  excepted. 

The  jury  returned  a  verdict  of  guilty.  Rule  for  a  new  trial, 
granted  and  discharged.  Judgment  of  death  and  appeal  bf 
prisoner. 

/•  A.  and  A.  M.  Moore  and  Jones  S  Jones,  for  prisoner. 
AUomejf'Oeneral  Hargrove,  for  State. 

Bykum,  J.  The  prisoner  objected  to  the  admissibility  of  the  evi- 
dence as  to  the  condition  of  her  hand,  and  relied  upon  the  case  of 
The  Stale  v.  Jacobs,  5  Jones,  250. 

The  distinction  between  that  and  our  case  is  that  in  Jacobs  case, 
the  prisoner  himself,  on  trial,  was  oompcllcd  to  exhibit  himself  to 
the  jury,  that  they  might  see  that  he  was  within  the  prohibited 
degree  of  color,  thus  he  was  forced  to  become  a  witness  against 
himself.    This  was  held  to  be  error. 

In  our  case,  not  the  prisoners,  but  the  witnesses^  were  called  to 
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prove  what  they  saw  upon  inspecting  the  prisoner's  hand,  although 
that  inspection  was  obtained  by  intimidation. 

The  prisoner  had  alleged  that  she  had  her  hand  burned  in 
endeavoring  to  extinguish  the  fire  upon  the  deceased,  and  at  the 
coroner's  inquest  she  carried  her  hand  wrapped  up  in  a  handkerchief, 
and  thus  concealed  it  from  view.  She  was  made  to  unwrap  and 
show  her  hand  to  the  physician,  which  thus  exposed,  upon  exami- 
nation, showed  no  indication  of  a  bum.  It  was  evidently  a  fraud 
adopted  to  give  countenance  and  support  to  her  story,  and  the 
coroner  was  justified  in  exposing  a  trick  upon  the  public  justice  of 
the  country. 

The  later  cases  are  uniform  to  the  point  that  a  circumstanca 
tending  to  show  guilt  may  be  proved,  although  it  was  brought  to 
light  by  declaration,  inadmissible,  per  se,  as  having  been  obtained 
by  improper  influence.  Arch.  Crim.  PL  131,  and  note  by  Water* 
man;  Slate  v*  Johnson,  67  N,  0.  55.  Familiar  illustrations  are 
where  the  accused  is,  by  force,  made  to  put  his  foot  in  a  track,  or 
allow  the  foot  to  be  measured,  where  he  is,  by  duress,  compelled  to 
produce  stolen  goods,  or  to  disclose  their  hiding  place,  and  they 
are  there  found.  In  these  cases  the  facie  thus  brought  to  light  are 
competent  evidence,  though  the  declarations  of  the  accused,  made 
at  the  time,  are  excluded  as  having  been  obtained  by  improper 
influence. 

We  have  carefully  examined  the  whole  record,  and  we  find  no 
defect  therein. 

There  is  no  error.  This  will  be  certified  to  the  court  below  that 
farther  proceedings  be  there  had,  according  to  law. 

Pbb  Oubiax.  JuigmmJt  affirmed. 


Statb  y.  Oailob. 
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Afeem  ^kMdment  —  awneraMpqfprepertjf. 

In  aa  ladletment  for  arson,  the  ownenblp  of  the  property  la  well  laid  in  the 
widow  of  the  deoeaaed  owner,  who  had  ooenpied  and  need  the  eame  sinee 
her  hniiband'a  death,  although  there  were  living  heln,  as  I  no  dower  had 
been  allotted  to  her. 
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INDICTMENT  for  arson.  The  prisoner  was  charged  in  an  in* 
dictment  of  six  counts  with  burning  an  out-house  of  the  prose- 
cutrix^ Susan  A.  Andres. 

Prosecutrix  was  the  widow  of  Elisha  J.  Andres,  who  died  in  July, 
1873,  leaving  her  and  her  four  infant  children.  Her  husband  also 
left  a  daughter,  by  a  former  marriage,  Hannah,  the  wife  of  Bobert 
Melvin,  all  of  the  children  living.  After  the  death  of  her  husband, 
she,  with  her  four  infant  children,  continued  to  occupy  the  premi- 
ses left  by  her  husband —  the  married  daughter  living  elsewhere. 
The  house,  which  was  burned  11th  October,  1873,  was  situated  on 
the  premises,  about  one  hundred  and  fifty  yards  from  the  dwellings 
with  a  fence  between. 

No  counsel  for  the  prisoner  in  this  court 

Attamejf^Oeneral  Hargrove,  for  State. 

Btkuh,  J.  I.  The  first  exception  of  the  defendant  is  to  the 
admissibility  of  the  evidence.  This  objection  is  untenable,  because, 
the  evidence  being  wholly  circumstantial,  it  was  proper  to  show  the 
malice  of  the  defendant  by  his  own  acts  and  declarations  as  a  link 
in  the  chain  fixing  him  as  the  guilty  party.  It  was  not  irrelevant, 
and,  if  so,  could  not  mislead  the  jury.   State  v.  Arnold,  13  Ired.  184 

II.  The  ownership  of  the  out-house  not  properly  charged  in  the 
indictment.    This  is  also  untenable. 

It  has  been  held  that  even  a  person  who  had  gone  into  bankruptcy, 
and  made  an  assignment  of  his  real  estate  to  the  assignee,  but  had 
not  given  up  the  possession,  may  be  charged  as  the  owner  of  the 
house.  Also,  that  a  tenant  at  will  in  the  occupation,  or  even  a 
lodger,  may  be  charged  as  the  owner.  Arch.  Grim.  PL  488 ;  Hex 
V.  Baa,  Beg.  &  M.  80 ;  State  v.  Maeofh  13  Ired.  341 ;  Busb.  197 ; 
Bat  Rev.,  ch.  33,  §  93  ;  2  East's  P.  0.  505 ;  Arch.  Grim.  PI.  336. 

Elisha  Andres,  the  owner  of  the  premises,  had  died,  and  his 
widow  Susan  remained  in  occupation  of  the  land  and  houses,  and 
was  using  the  out-house  at  the  time  of  the  burning.  She  was  not 
in  the  wrongful  possession,  and  was  properly  charged  as  the  owner 
of  the  building  which  was  burned. 

III.  Special  instructions  were  asked  for  and  denied.  His  honoi 
charged  the  jury,  that  if  they  were  fully  satisfied  from  the  evidence 
that  the  house  burned  was  at  the  time  in  the  possession  and  occu* 
pation  of  Susan  Andres,  as  described  in  the  fourth  count  of  the 
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indiotmenty  it  was  aptly  laid  as  the  oat-house  of  Susan  Andrea. 
This  instruction  ooyered  the  first  instruction  asked  by  the  defend* 
anty  to  wity  ''That  the  State  must  prove  property  as  laid  in  the 
indictment"  The  other  instructions  asked  for  were  properly 
lefosed,  as  containing  propositions  which  were  untrue  in  law. 

There  is  no  error. 

Pbb  Oubiah.  Judgmmt  nffimmL 


Btatb  y.  Parboit. 
(nN.asii) 

ThfB  owaen  of  a  steamboat,  Uoenfled  to  ran  on  a  nayigable  river,  notlfled  the 
owneis  of  a  railroad  bridge,  erosfling  the  river,  to  make  a  draw  In  their  bridge 
■s  required  by  their  eliarter ;  some  months  after,  the  owners  of  the  boat 
airlTlng  with  their  boat  at  the  bridge,  and  being  unable  to  pass  it,  no  draw 
having  been  made,  tore  down  part  of  it  and  passed.  MM,  a  lawf nl  abate- 
ment of  a  nuisance. 

INDICTMENT  for  a  trespass  in  tearing  down  a  portion  of  a  rail- 
road bridge. 

On  the  trial  in  the  court  below  the  jury  found  the  following 
special  verdict : 

"That  the  track  of  the  Atlantic  &  N.  0.  Bailroad  Go.,  which 
oompany  had  been  duly  incorporated  and  organized  under  the  laws 
of  Nortii  Carolina^  crossed  the  Neuse  riyer  a  few  miles  below  the 
town  of  Einston^in  the  county  of  Lenoir,  the  said  river  being  there 
a  navigable  stream ;  that  at  said  place  of  crossing,  and  as  a  part 
of  its  track,  the  said  company  had  erected  a  bridge  across  said  river ; 
that  the  defendants  were  owners,  officers  and  employees  of  a  steam* 
boat  of  thirty-seven  tons  burden,  running  between  the  city  of  New- 
born, a  port  on  said  river,  and  the  town  of  Einston  aforesaid ;  that 
on  the  day  named  in  the  bill  of  indictment,  the  defendants'  boiit 
loaded  with  goods  to  be  delivered  at  Einston,  reached  the  said 
bridge  on  her  way  from  Newborn  to  Einston,  and  finding  it  oould 
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not  pass  farther  up  the  stream  without  remoying  a  part  of  the 
bridge,  the  defendants  did  remove  a  part  thereof,  thereby  injuring 
and  removing  a  portion  of  the  track  and  rails  as  charged  in  the 
indictment ;  that  said  bridge  had  no  draw  in  it,  although  by  ite 
charter  the  said  company  was  required  to  have  a  draw  in  said  bridge; 
that  said  company  had  been  notified  several  months  before  that 
said  boat  would  be  placed  on  said  river  for  navigation,  and  had  been 
requested  at  the  same  time  to  place  a  draw  in  said  bridge ;  that, 
prior  to  the  day  named  in  the  indictment,  the  said  boat  had  passed 
the  bridge  eight  times,  the  company  taking  up  a  span  of  the  bridge 
each  time  to  enable  her  to  do  so ;  that  she  was  delayed  each  time 
several  hours ;  that,  on  the  day  named  in  the  indictment,  the  said 
company  had  no  one  present  to  remove  the  span,  and,  on  that  oooa- 
iion,  the  boat  was  delayed  thirty  hours. 

*'  That  the  owners  of  the  boat  then  had  license  from  the  proper 
government  officers  at  Norfolk  to  run  the  said  boat  between  New- 
born and  Einston  ;  that  the  said  railroad  was  a  post-road  under  the 
laws  of  the  United  States ;  that,  at  the  time  of  the  removal  of  the 
bridge,  a  number  of  the  employees  of  the  company  were  standing 
on  the  bridge,  forbidding  its  removal,  near  the  defendants,  who 
were  standing  on  the  boat  below,  two  of  whom  had  pistols  in  their 
hands,  which  were  not  pointed  at  any  one ;  that  company  were 
then  engaged  in  constructing  a  draw  in  said  bridge,  and  would  have 
had  the  same  finished  in  seven  days ;  that  the  bridge  could  have 
been  kept  open  for  defendants'  boat  during  the  construction  of  the 
draw,  but  only  at  a  very  considerable  additional  expense/' 

His  honor  gave  judgment  upon  the  special  verdict  that  the 
defendants  were  not  guilty,  from  which  judgment  the  solicitor  for 
the  State  appealed. 

AUomejf-Oeneral  Eargrave,  Pou^  Aymonrand  LAman,  for  Strtei 

Bmgth  S  S^ong,  for  defendants. 

BnADB;  J.  The  Neuse,  at  the  plaoe  under  consideration,  is  a 
navigable  river.  Any  obstruction  of  a  navigable  river  is  a  common 
or  public  nuisance.  A  common  or  public  nuisance  may  be  abated 
by  any  person  who  is  annoyed  thereby.  The  railroad  bridge  across 
the  Neuse  obstructed  the  navigation  thereof  by  the  defendants' 
steamboat,  and  for  that  reason  the  defendants  tore  it  down.     It  fol* 
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lows  that  the  defendants  are  not  gailtj.  It  is  not  neoessaiy  to 
play  the  learning  and  decisions  in  support  of  these  positions, 
although  we  hare  fully  considered  them,  because  they  may  be  found 
eoOected  in  a  well-considered  case  in  our  own  cour^  and  we  think 
it  respectful  and  sufficient  to  support  our  decision  in  this  case  by 
tlat    OaU  ▼.  Dibble,  4  Jones,  107. 

It  is  insisted,  however,  that  while  an  individual  cannot  obstruct 
a  naTigable  stream,  yet  the  8iate  may  do  it  on  the  inland  streams 
unless  congress  oppose;  and  here  the  State  did  authorize  the  rail- 
road to  build  the  bridge.  It  is  true  the  State  did  authorize  the 
railroad  to  build  a  bridge  across  the  Neuse,  but  it  did  not  authorize 
the  bridge  to  be  ^o  built  as  to  obstruct  navigation,  but  required  a 
draw  to  be  in  the  bridge  so  as  to  permit  navigation.  This  was  not 
done. 

It  is  further  insisted  that  the  defendants  acted  waniimljf,  for 
that  the  railroad  was  preparing  a  draw  and  would  have  completed 
it  in  a  few  days  —  about  seven  days.  The  facts  are  that  defendants 
had  given  the  railroad  several  months'  notice  to  prepare  a  draw. 
Prior  to  the  day  in  controversy^  as  often  as  the  defendants'  boat 
passed,  the  railroad  removed  a  span  of  the  bridge  to  permit  the 
passage,  detaining  the  boat  but  a  few  hours,  but  on  the  day  in 
question  the  span  was  not  removed  and  the  boat  was  detained  for 
tiiirty  hours,  when  the  defendants  removed  a  portion  of  the 
bridge. 

From  iheee  faciM  it  appears  that  the  obstruction  was  wanton  and 
its  removal  necessary. 

Let  this  be  certified,  to  the  end  that  judgment  may  be  entered 
liioliarging  the  defendants  as  upon  a  verdict  of  not  guilty. 

Jut^fmmU  qfflrmmL 
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Oiix  T.  Dbntov. 

WImm  Uw  dofeadaat  wm  Indaoed  to  puidiMe  oertela  real  pzofMi^  bgr  the 
repvMMBtatloiiB  of  Uw  plftlntiif,  at  the  time  depatj  sheriff,  that  thai*  wmm 
no  UeDS  on  the  aaine,  when  at  the  oame  time  the  depnt  j  sheriff  had  in  his 
hands  an  execution  Mnding  the  pTopertjr,  or  it  was  in  the  hands  of  the 
sheriff,  within  the  knowledge  of  the  depatjr,  who  purchased  the  same  when 
sold  under  that  exeention.  SM,  that  the  deput  j  sheriff  was  estopped 
from  setting  np  the  title  obtained  under  the  execution  sale,  to  the  prejudice 
of  the  defendant,  and  that  he  will  be  compelled  to  convey  to  the  defendant 
the  title  so  obtained. 

ACTION  for  partition  of  oertain  real  estate  aitoate  in  Baleighf 
N.O. 
On  the  trial  below,  the  sole  question  was  as  to  the  ownership  of 
one-fifth  interest  of  the  lands  sought  to  be  divided.  Upon  hear^ 
ing  the  oomplaint  and  answer,  his  honor,  being  of  opinion  with 
the  plaintifb,  gave  jadgment  aoeordingly.  Defendant  DenUm 
appealed. 
The  ftM^ts  are  folly  stated  in  the  opinion  of  the  oonrt 

Buib$e  A  Buibee  and  IbwU,  for  appellant 

BaUle  A  Son,  eantra. 

BoDMAK,  J.  This  is  a  prooeeding  for  the  partition  of  a  lot  m 
pieoe  of  land  in  Baleigh.  The  only  question  presented  is,  as  to 
the  ownership  of  an  undivided  fifth  part  thereof  whioh  it  is 
admitted  belonged  to  Bufus  W.  Smith,  under  whom  both  parties 
claim  title. 

The  plaintiff  purchased  on  6th  April,  1869,  at  a  sale  under  exe- 
cution in  favor  of  one  Yaughan  to  the  use  of  plaintifF,  against 
said  Bufus.  The  execution  was  levied  prior  to  August  term,  1867, 
of  Wake  Superior  Court,  and  was  docketed  28th  July,  1868. 

The  defendant  purchased  bona  fide,  and  for  value,  from  said 
Bufus  on  31st  October,  1868. 
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80  tiiai,  ill  the  absence  of  any  equitable  dicumstanoeSy  the  pur- 
«ha0e  by  plaintiff  would  oyerreaoh  that  by  defendant  and  have 
priority  over  it 

The  equitable  oiroumstances  lelied  on  by  the  defendant  to  con- 
Terii  the  plaintiff  into  a  trustee  for  him  as  to  this  one-fifth,  or  U> 
•estop  the  plaintiff  from  setting  up  his  superior  legal  title  as  against 
the  defendant  Denton,  are  these.  They  are  thus  set  forth  in  the 
answer  of  Denton,  and  admitted  by  the  plaintiff's  demurrer 
thereto. 

On  or  about  31st  August,  1868,  Denton  went  to  the  office  of  the 
^derks  of  the  Superior  and  county  courts,  and  sheriff  of  said 
■county,  for  the  purpose  of  inquiring  if  there  were  any  liens  upon 
the  said  estate  of  said  R.  W.  Smith,  by  reason  of  any  judgments 
against  him,  or  otherwise.  That  the  defendant  (Denton)  found 
one  or  more  judgments  and  executions  against  said  B.  W.  Smith, 
which  were  satisfied  and  discharged  prior  to  the  execution  of  said 
deed  (to  him).  That  said  Oill  (the  plaintiff)  examined  the  records, 
and  the  defendant  was  informed  by  the  said  clerk,  and  was  also 
specifically  informed  by  said  plaintiff,  at  that  time  a  deputy  sheriff 
in  and  for  said  county,  *  *  *  that  there  were  no  judgments, 
executions  or  other  liens  whatever  against  the  said  B.  W.  Smith 
other  than  those  which  had  been  satisfied.  Whereas  at  the  time 
the  execution  upon  which  the  plaintiff  relies,  to  wit,  Uriah 
Yaughan  (use  of  said  Oill)  v.  R,  W,  Smith  and  JBldridge  Smith  was 
in  the  hands  of  said  plaintiff  as  deputy  sheriff,  or  in  the  hands  of 
the  sheriff  with  the  knowledge  of  said  Oill.  That  the  defendant, 
acting  upon  these  representations,  purchased  the  land  from  B.  W. 
Smith,  and  without  notice,  etc.  Afterward,  and  before  the  said 
sale  under  execution,  defendant  was  informed  by  Oill  that  there 
was  a  balance  of  about  $25  due  upon  an  execution  in  the  hands  oi 
the  sheriff  against  Smith ;  that  the  debt  was  the  property  of  Oill, 
who  knew  that  defendant  had  purchased  the  lands  from  B  W. 
Smith  ;  and  told  defendant  that  he  would  use  the  execution  onlj 
to  secure  the  sum  due  on  it,  and  that  defendant  might,  at  some 
time  when  he  would  examine  the  matter,  pay  what  was  due,  which 
defendant  agreed  to  do.  And  that  Oill  promised  to  indulge  tlie 
execution  until  a  a  settlement  of  the  matter  would  be  had.  Not- 
withstanding the  above  agreement,  Oill  fraudulently  had  the  land, 
under  the  said  execution,  sold,  and  purchased  the  same  himself  for 
15 :  that»  after  such  purchase,   Oill  told  defendant  thereof,  but 
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MBured  him  he  had  only  purchased  to  secure  the  sum  due  on  the- 
ezeention  ;  that  defendant  has  tendered^  and  is  now  willing  to  paj^ 
•aid  sum,  which  Oill  refuses  to  receire^  claiming  the  estate  of  "EL 
W.  Smith  (one*fif  th)  under  his  said  purchase. 

Th'  case  of  PasUy  y.  Freeman,  8  T.  B.  51,  and  Smith's  L.  C,  is^ 
faunliar.  There  the  plaintiff  asked  information  of  defendant  con- 
oeming  the  pecuniary  safety  of  one  Falch,  and  defendant,  intending' 
to  injure  plaintiff,  told  him  Falch  was  safe,  when  he  well  knew  he 
was  not  In  consequence  of  that  information  plaintiff  gave  credit 
to  Palchy  who  neyer  paid.  The  plaintiff  was  held  entitled  to  dam- 
ages, although  the  defendant  was  under  no  duty  to  answer,  and 
gained  nothing  by  doing  it 

In  Wicker  y.  Worthy,  6  Jones,  500,  this  court  applied  the  prin^ 
dple  of  that  case  to  a  sheriff,  who,  by  his  conduct,  had  induced  the* 
plaintiff  to  belieye  that  there  was  no  lien  upon  land  which  the 
plaintiff  bought,  when  the  sheriff  had  in  his  hands  an  execution, 
against  the  Tender  of  the  land,  under  which  the  land  was  after- 
ward sold,  and  purchased  by  a  third  person.  The  plaintiff  waa 
held  entitled  to  recover. 

That  case  cannot  be  distinguished  from  the  present  except  in  the* 
fact  that  here  the  sheriff^  who  made  the  misrepresentation,  after- 
ward bought  the  land.  But  that  difference  does  not  affect  the- 
right  of  the  plaintiff,  but  only  his  remedy.  In  Wicker's  case  he 
could  only  recover  the  damages  he  had  sustained  in  being  obliged 
to  pay  $400  in  buying  up  the  title  of  the  purchaser  at  executioii 
sale.  Here  the  court  can  give  substantially  the  same  relief  by 
oompelling  the  defendant  to  convey  the  land  which  he  purchased. 
That  the  purchaser  under  the  execution  is  estopped  to  set  up  hit 
title,  and  may  be  compelled  to  convey  it  to  the  plaintiff,  we  tiiink 
is  adjudicated  in  Williams  v.  Mason,  66  N.  0.  564,  as  well  as  by 
the  above  cited  case  of  Wicker  v.  Worthy. 

Demurrer  overruled.  Judgment  below  reversed  and  case  i» 
manded,  to  be  proceeded  in,  eta 
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Kusre  t.  Wucaxtb. 

tk§ul  cotUfwi'^'puWopcHt^     A^rMWdnl  net  to  bid  fir  a  iwwi'miitfiil  covUfotHm- 

PlAiBtUr  and  defendftni  agiecd  not  to  bid  against  each  other  for  a  goTemment' 
eontraet  to  be  given  to  the  lowest  bidder,  and  to  ahare  the  profits  of  the 
eontraet  when  given  to  one  of  them.  The  contract  baring  been  awarded  to* 
defendant,  hM^  that  plaintiff  coold  not  maintain  an  action  against  defend- 
ant for  an  aocoonting  of  the  profits,  the  oontract  being  against  publir 
poliej  and  void.    (8$$  note,  p,  10.) 

ACTION  for  the  dissolntion  of  a  copartnership,  for  an  account 
and  the  appointment  of  a  receiyer,  and  in  the  meantime  for 
an  injunction  restraining  the  defendant  from  receiving  moneTr 
due  the  copartnership. 

It  was  referred  to  a  referee,  who,  after  finding  certain  facts,  re- 
ported as  his  conclusion,  that  the  parties  were  neyer  at  any  time- 
partners  ifUer  S0,  whatever  may  have  been  their  sicUus  as  to  third 
persons ;  and  fchat  the  agreement  between  the  parties  was  in  fraud 
of  the  city  of  Wilmington,  illegal  and  void,  and  both  parties 
being  in  pari  delicto,  no  court  would  lend  its  aid  to  either  to  enforce 
the  contract  in  this  case  to  compel  an  account 

The  plaintiff  excepted  to  the  report  of  the  referee,  and  tbe^ 
judge,  on  the  trial  below,  sustained  some  of  bis  exceptions,  ad- 
judging, among  other  things,  that  the  plaintiff  was  entitled  to  an 
account,  and  referring  it  to  the  clerk  to  take  the  account  From- 
the  orders  and  rulings  of  his  honor  the  defendant  appealed. 

Strange  and  Battle  <§  S(m,  for  appellant 

A.  T.  S  J.  London,  contra. 

Rbabb,  J.  The  care  and  maintenance  of  certain  sick  persons  [n> 
the  service  of  the  United  States,  and  of  the  sick  of  the  city  of 
Wilmington,  and  of  the  county  of  New  Hanoyer,  were  let  to  the 
lowest  bidder  by  the  seyeral  goyemments,  and  the  plaintiff  and 
defendant,  who  were  riyal  bidders  for  the  same,  entered  into  a  con> 
tract  not  to  bid  against  each  other,  so  as  to  enable  one  or  both  tc 
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get  the  oontraot  at  a  mucli  higher  rate^  and  diyide  the  profits  be- 
tween them.  It  is  not  denied  that  this  was  a  frand  upon  those 
govemments,  and  against  public  policy,  and  that  the  contracts 
•could  not  hare  been  enforced  against  those  goremments.  But  the 
-contracts  having  been  performed  by  the  goyemments,  and  the  par- 
ties coming  now  to  settle  the  profits  between  themselyes,  and  beiiig 
unable  to  agree,  it  is  insisted  that  the  aid  of  the  courts  may  be  in- 
Toked.    And  whether  that  can  be  is  the  question. 

Bx  turpi  causa  non  oritur  actio,  is  a  maxim  as  old  as  the  law 
itsell  The  courts  will  not  lend  their  aid  to  enforce  contracts 
founded  upon  considerations  immoral  or  against  public  policy. 
And  where  the  fault  is  mutual  between  the  parties  in  pari  deUcU>, 
potior  est  conditio  defendsntis. 

Suppose,  in  the  case  before  us,  the  parties  had  come  to  a  settle- 
ment, and  the  defendant  had  given  to  the  plaintiff  his  note  for 
the  amount  due,  could  the  plaintiff  have  recovered  on  the  noteF 
Blythe  v.  Lovingood,  2  Ired.  20,  is  an  express  authority  that  he 
•oould  not  In  that  case,  commissioners  to  sell  land  for  the  State 
proclaimed  at  the  sale,  that,  if  the  highest  bidder  did  not  comply, 
the  next  highest  bid  would  be  taken.  The  plaintiff  and  defendant 
were  both  bidders,  the  plaintiff  the  highest  and  the  defendant  next, 
«nd  they  entered  into  an  agreement  by  which  the  plaintiff  was  not 
to  comply  with  his  bid,  so  that  it  might  be  given  to  the  defendant, 
and  the  defendant  was  to  give  the  plaintiff  his  note  for  tlOO, 
which  he  did,  and  the  plaintiff  sued  him  on  the  note.  Held,  that 
he  oould  not  recover.  Dakibl,  J.,  delivering  the  opinion,  said  : 
'^  If  the  plaintiff  intended  to  comply  with  the  terms  of  the  sale, 
but  failed  in  consideration  of  the  defendants  executing  to  him 
the  note,  then  the  conspiracy  had  the  effect  of  depriving  the  State 
of  so  much  of  the  purchase-money  as  made  up  the  difference  between 
the  two  bids ;  and  such  a  transaction,  we  think,  was  fraudulent  to- 
ward the  State.  The  plaintiff's  counsel  contends  that,  if  the 
parties  intended  to  defraud  the  State,  it  could  be  taken  advantage 
of  by  the  State  only,  and  not  by  the  defendant,  who  has  reaped  the 
benefit,  and  was  particeps  criminis  in  the  transaction.  We  are  of 
a  different  opinion.  The  law  prohibits  every  thing  which  is  contra 
lonos  mores,  and  therefore  no  contract  which  originates  in  an  act 
contrary  to  the  true  principles  of  morality  can  be  made  the  subject 
ol  complaint  in  the  courts  of  justice."  And  Judge  Dakiel quoted 
from  Holman  v.  Johnson,  Gowp.  343,  where  Lord  Mansfirld  said: 
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*^  The  objection  that  a  contract  i%  immoral  or  illegal,  as  between 
plaintiff  and  defendant,  sounded  at  all  times  very  ill  in  the  month 
of  the  defendant  It  is  not  for  his  sake,  however,  that  the  objeo* 
tion  is  CTcr  allowed ;  bnt  it  is  founded  upon  general  principles  of 
policy,  which  the  defendant  has  the  adrantage  of,  contrary  to  the 
real  justice  between  him  and  the  plaintiff,  by  accident  if  I  may  say 
BO.  The  principle  of  public  policy  is  this,  ex  dolo  malo  non  oritur 
actio.  No  court  will  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  immoral  or  illegal  act  If,  from  the  plaintifTa 
own  stating  or  otherwise,  the  action  appears  to  arise  «r  turpi  eauWf 
or  the  transgression  of  a  positiye  law  of  the  country,  then  the 
court  says  that  he  has  no  right  to  be  assisted.  It  is  upon  this 
ground  the  court  goes ;  not  for  the  sake  of  the  defendant,  but 
because  they  will  not  lend  their  aid  to  such  a  plaintiff.''  We  are  of 
the  opinion  that  the  agreement  in  this  case  was  in  pursuance  of  a 
fraudulent  design  to  deprire  the  State  of  a  fair  price  for  its  land^ 
and  that  the  plaintiff  ought  not  to  recoyer/' 

Our  case  is  much  stronger  than  that  There  the  parties  had 
settled  their  nefarious  transaction  and  given  a  plain  note  on  which, 
the  suit  was  brought ;  but  here  we  are  asked  to  aid  them  in  their 
nefarious  transaction  to  defraud  the  United  States  and  the  city  of 
Wilmington  and  the  county  of  New  Hanover,  not  in  the  sale  of  a 
tract  of  land,  but  in  the  care  of  their  sick.  We  are  asked  to  go 
into  all  the  transaction,  and  to  hear  all  the  evidence,  and  even  their 
own  conflicting  statements  as  to  the  precise  manner  in  which  they 
bargained  with  each  other,  and  which  was  most  faithless  to  the 
other,  and  which  got  the  best  share  of  the  spoils,  and  to  help  them 
make  a  just  division.  The  case  of  Blythe  v.  Lavingood,  suproy  has 
been  followed  by  many  others  in  our  courts.  McRae  v.  AtlatUie 
and  N.  0.  R.  R.  Co.,  5  Jones'  Eq.  396;  Sharps  v.  Farmer,  4  Dev. 
ft  Bat  122 ;  Ingram  v.  Ingram,  4  Jones,  188  ;  Whitaher  v.  Bond^ 
63  N.  0. 290.  In  Armstrong  v.  ToUr,  11  Wheat  258,  the  sub- 
ject was  very  much  considered,  and  it  is  a  leading  case  in  the 
Supreme  Oourt  of  the  United  States.  Mr.  Justice  Washington 
said :  **  The  principle  of  the  rule  is,  that  no  man  ought  to  be  heard 
in  a  court  of  justice  who  seeks  to  enforce  a  contract  founded  in  oi 
arising  out  of  moral  or  political  turpitude."  On  appeal,  the  Supreme 
Court  held  that  there  was  no  error,  and  Chief  Justice  Marshali 
illustrates  the  cases  in  which  the  principle  does  and  does  not  apply^ 
and  says:  ''The  point  of  law  decided  is  that  a  subsequent  ind» 
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4>endent  oontraot  founded  on  a  new  consideration  ia  not  con- 
taminated by  the  illegal  importation,''  etc.  And  in  a  note  to  the 
case,  foand  in  Story  on  Agency,  §  848,  we  hare  this  very  clear 
statement  of  the  principle  :  '^  The  distinction  between  the  cases 
where  a  recovery  can  be  had,  and  the  cases  where  a  recovery  cannot 
be  had,  of  money  connected  with  illegal  transactions,  which  seems 
now  best  supported,  is  this :  That  wherever  the  party  seeking  to 
recover  is  obliged  to  make  ont  his  case  by  showing  the  illegal  con- 
tract or  transaction,  or  through  the  medium  of  the  illegal  contract 
or  transaction,  or  when  it  appears  that  he  was  privy  to  the  original 
illegal  contract  or  transaction,  then  he  is  not  entitled  to  recover 
any  advance  made  by  him  connected  with  that  contract  Bat 
when  the  advances  have  been  made  upon  a  new  contract  remotely 
connected  with  the  original  illegal  contract  or  transaction,  but  the 
-titie  of  the  party  to  recover  is  not  dependent  upon  that  contract, 
but  his  case  may  be  proved  without  reference  to  it,  then  he  is  en- 
titied  to  recover.'*  And  this  explains  Brooks  v.  Martin,  2  WalL 
70,  which  was  chiefly  relied  on  by  the  plaintiff.  There  the  parties 
were  partners  in  buying  up  soldiers'  claims  contrary  to  law. 

Mr.  Justice  Millsb,  delivering  the  opinion,  says:  ''When  the 
-bin  in  the  present  case  was  filed,  all  the  claims  of  soldiers  thus 
illegally  purchased  by  the  partnership,  with  money  advanced  by 
4ihe  complainant,  had  been  converted  into  land  warrants,  and  all  the 
warrants  had  been  located  or  sold.  The  original  defect  in  the  pur- 
chase had,  in  many  cases,  been  cured  by  the  assignment  of  the 
soldier  after  its  issue,  a  large  portion  of  the  land  so  located  had 
also  been  sold  and  the  money  paid  for  some  of  it,  and  notes  and 
mortgages  for  the  remainder.  There  were  then  in  the  hands  of 
ihe  defendant,  land,  money,  notes  and  mortgages,  the  results  of 
the  partnership  business,  the  original  capital  for  which  plaintiff 
had  advanced.  It  is  to  have  an  account  of  these  funds  and  a 
division  of  these  proceeds  that  this  bill  is  filed."  And  it  is  plain 
that  in  that  case  there  could  have  been  an  account  and  settlement 
without  any  reference  whatever  to  the  original  illegal  transaction, 
and  the  decision  is  put  upon  that  ground.  With  this  interpreta- 
tion, that  case  is  consistent  with  all  the  text-writers  and  with  in- 
numerable decisions.  Any  other  interpretation  puts  it  off  to  itself. 
But  in  our  case  it  is  the  very  illegal  contract  itself  between  the 
parties  that  we  are  called  upon  to  examine  into,  settle  up  and 
•enforce.    We  must  hear  the  proof  that  if  the  plaintiff  would  not 
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Ud  against  the  def  endaat^  as  he  had  intended  to  do,  so  as  to  enable 
the  defendant  to  get  seventy  cents  a  day  instead  of  forty,  which  he 
was  getting,  to  feed  and  nnrse  the  sick,  then  the  defendant  would 
gire  the  plaintiff  half  the  profits.  And  then  we  are  asked  to  com- 
pel the  defendant  to  perform  that  promise.  Two  men  enter  into 
a  conspiracy  to  rob  on  the  highway,  and  they  do  rob,  and  while  one 
is  holding  the  trayeler,  the  other  rifles  his  pocket  of  1 1,000  and 
then  refuses  to  divide,  and  the  other  files  a  bill  to  settle  up  the 
partnership.  When  they  go  into  all  the  wicked  details  of  the  con- 
spiracy and  the  renconter  and  the  treachery,  will  a  court  of 
justice  hear  themP  No  case  can  be  found  where  a  court  has  allowed 
itself  to  be  so  abused.  Now  if  these  robbers  had  taken  the  $1,000 
and  invested  it  in  some  legitimate  business  as  partners,  and  had 
afterward  sought  the  aid  of  the  court  to  settle  up  that  legitimate 
business,  the  court  would  not  have  gone  back  to  inquire  how  they 
first  got  the  money;  that  would  have  been  a  past  transaction,  not 
necessary  to  be  mentioned  in  the  settlement  of  the  new  business. 
And  this  illustrates  the  case  of  Brooks  v.  Martin^  supra,  so  much 
relied  on  by  plaintifE.  I  do  not  mean  by  the  illustration  to 
^dass  the  parties  before  us  with  robbers,  or  otherwise  to  characteriase 
their  transaction  than  according  to  the  facts  of  their  case.  It  is 
not  necessary  that  we  should  say  more  than  that  probably  they 
thought  it  allowable  to  make  a  sharp  bargain  at  the  expense  of  the 
public,  and  that  we  cannot  help  them  in  it. 

There  is  error  in  the  order  appealed  from,  directing  an  account. 
The  plainti£F  is  not  entitled  to  an  account.  The  report  of  the 
referee  ought  to  have  been  confirmed,  declaring  the  alleged  con- 
tract illegal  and  void,  and  that  the  court  wiU  not  lend  its  aid  to 
enforce  it 

Pbb  OusiAiL  Judgment  reversed  and  judgment  here  for  the 
•defendant 


BoDiCAir,  J.)  dissenting.  I  dissent  from  the  opinion  of  the  court 
because  I  think  this  case  cannot  be  distinguished  from  Brooks  v. 
Martin,  2  WalL  70.  I  think  the  plaintiff  can  make  out  his  case 
without  going  into  proof  of  the  fraudulent  transactions. 

I 

Hon.— Bae^fdUtetiT.  lfoaen(4BN.  Y.UTKSAm.  Bap.e78;  Wooimorihw. 
Jlefifi€tt(4B  N.  Y.27a),  8  Am.  B«p.  70S;  Brctttn  r.Brownm  Ohio  8t.6Sft),  U 
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An  aadMivpitial  oontimot,  entered  into  between  a  husband  whose  domleUe 
In  North  Ouolina,  and  a  wife  whose  domicile  was  in  New  York,  and  which 
was  dnlj  lei^stered  in  New  York,  bat  not  In  North  Guolina,  kM  good 
■gainst  the  creditors  of  the  husband,  although  the  property  was  remoTed  t» 
North  Oaroliaa,  and  changed  from  what  it  origlnallj  was  when  the  contrad 
was  signed. 

ACTION  to  snbjeot  a  certain  fund  in  the  hands  of  B.  F.  Moore, 
Esq.,  to  the  payment  of  a  judgment  obtained  by  the  plaintifl^ 
and  tor  other  purposes. 

It  had  been  referred  to  Commissioner  J«  J.  Dayis,  who  reported 
the  facts,  and  the  case  was  tried  in  the  court  below  on  exceptions 
to  that  report  His  honor,  being  of  opinion  with  the  plaintiff 
decreed  accordingly,  from  which  decree  the  defendants  appealed* 

In  this  court,  the  principal  inquiry  was  as  to  the  equities  of  thfr 
feme  covert  defendant,  to  the  fund  reported ;  and  all  the  facts  bear^ 
ing  on  that  question  are  fully  set  out  in  the  opinion  of  Justice  Boik 
MAN,  and  in  the  dissenting  opinion  of  Justice  BYNim. 

Moore  S  OtUlingj  for  appellants. 

Smyth  S  Strong,  Ibwle,  Haywood  and  Batekehr,  eontra* 

BoDMAK,  J.  The  fund  in  controrersy  represents,  by  agreement 
of  the  parties,  a  certain  lot  in  Baleigh  and  certain  furniture.  The 
plaintiff  claims  title  by  purchase  at  a  sale  under  execution  at  the 
instance  of  one  HoUeman,  who  recoyered  judgment  against  Thomas 
E.  Skinner  at  March  term,  1867,  of  Wake  Superior  Court  The  sale 
was  on  30th  March,  1868.  The  plaintiff  is  also  a  judgment  creditor 
of  Thomas  E.  Skinner  and  of  Charles  W.  Skinner. 

This  is  the  plaintiff's  title,  and  it  is  clear  that,  if  the  property  waa 
legally  in  Thomas  E.  Skinner,  as  plaintiff  contends  it  was,  his  title 
is  good,  unless  it  is  defeated  by  some  equity  which  the  law  will  up- 
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hold  against  him.  It  mnat  be  borne  in  mind  that  he  ia  a  porohaaet 
at  ezeontion  aalei  and  that  such  a  porohaaer  does  not  ooonpy,  in  this 
State,  the  same  ground  that  a  porohaser  of  the  legal  title  tor  yalne, 
and  without  notice,  does.  Such  a  purchaser  gets  a  title  unaffected 
by  any  contrary  equity ;  but  a. purchaser  under  execution  buys  sub- 
ject to  all  equities  against  the  defendant,  whether  he  knows  of  them 
or  not  If,  therefore,  there  had  been  no  conveyance  to  Womble, 
and  the  legal  title  had  been  in  Thomas  E.  Skinner  at  the  time  of 
the  plaintiff's  purchase,  he  would  have  bought  just  as  he  did,  sub- 
ject to  all  equities  against  Thomas  E.  Skinner,  Freeman  v.  HiBf 
1  Dev.  &  Bat.  Eq.  389 ;  Polk  y.  GaUatii,  2  id.  895;  Vannoy  r.Mar- 
Mn,  6  Ired.  Eq.  169 ;  Johnson  y.  Lea,  Bush.  Eq.  48. 

Of  course  this  docs  not  mean  literally  off  equities  which  would  be 
good  against  the  defendant  in  the  execution.  It  must  be  limited 
to  equities  bona  fide  created  by  him,  and  not  fraudulent,  either  in 
tact  or  by  construction  of  law,  as  to  his  creditors.  Davidson  y. 
Oowm,  1  DcY.  Eq.  470. 

The  defendant,  Mrs.  Anne  E.  Skinner,  contends  that  she  had  an 
equitable  claim  to  the  property,  which  was  Yalid  against  her  hus- 
band, Thomas  E.  Skinner,  which  was  bona  fide,  and  not  fraudulent 
as  to  his  creditors.;  and  which  was  consequently  Yalid  against  them, 
and  will  be  upheld  against  the  title  of  the  plaintiff. 

This  equity  she  bases  upon  the  facts  found  by  the  referee ;  and,  in 
Older  to  pass  on  it,  it  wiU  be  necessary  to  review  the  material  facts 
which  he  finds. 

The  lot  was  conveyed  to  Thomas  E.  Skinner  in  September,  1859, 
by  deed  from  A.  M.  Lewis  and  others.  The  consideration  recited 
is  $6,000.  We  will  not  stop  here  now  to  consider  with  whose 
money  this  consideration  was  paid,  or  any  consequences  which  may 
flow  from  its  payment  by  one  person  or  another.  On  30th  October, 
1866,  Thomas  E.  Skinner  conveyed  the  lot  and  oortain  furniture 
then  in  the  dwelling  on  it,  to  Jordan  Womble  in  trust  for  the  sepa* 
rate  use  of  the  said  Anne,  his  wife.  At  that  time  Thomas  E. 
Skinner  was  insolvent,  and  the  plaintiff  contends  that  this  deed 
was  fraudulent  and  void  as  to  his  creditors,  as  being  eith.er  without 
consideration,  or  upon  a  false  and  fraudulent  consideration. 

Without  going  at  present  into  a  further  statement  of  the  &ota 
on  which  Mrs.  Skinner  grounds  her  equity,  we  stop  here  to  examine 
tfiii  deed  to  WomUe^  and  ascertain  its  exact  weight  and  bearing  in 
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this  wataynaj.  The  deed  (which  is  made  ui  exhibit)  xedtes.  /« 
dubetanoe,  that  '^  Whereas,  when  Thomas  E.  Skinner  oontoot^d  to 
buy  the  lot,  and  to  bnild  thereon,  it  was  agreed  between  him  and 
his  wife  that  she  should  fnmish  the  tnnds  to  pay  for  the  same  oat 
uf  her  separate  estate,  secured  by  a  miurriage  settlement  dated  8tb 
^[ay,  1854,  and  that  the  lot  should  be  secured  to  her  separate  use, 
it'hich  was  never  done,  but  the  deed  was  by  oversight  made  to  hinu 
And  whereaSf  the  furniture  was  purchased  with  her  money,  and  as  her 
sole  property.  And  whereas,  his  father,  Gharles  W.  Skinner,  had  as- 
signed to  Womble,  as  trustee  for  the  said  wife,  certain  notes  made  by 
him  (Thomas  E.  Skinner)  as  principal,  and  by  Gharles  W.  Skinner, 
Jr.,  as  his  surety,  of  large  amount,  and  certain  other  notes  to  which 
Charles  W.  Skinner,  Jr.,  was  principal,  and  Thomas  £.  Skinner, 
surety,  and  the  said  wife  had  agreed  to  surrender  said  bonds  to 
said  Thomas  E.  Skinner,  and  to  release  him  from  the  same. 

Therefore,  he  (Thomas  K  Skinner)  conyeys  to  Womble  the  said 
lot  and  furniture,  in  trust  for  the  sole  and  separate  use  of  his  said 
wife  Anne,  etc. 

The  plaintiff  contends  that  so  much  of  the  consideration  recited 
as  consists  of  the  surrender  of  the  notes  of  Thomas  E.  Skinner  is 
fraudulent  and  part  of  the  conspiracy  between  the  parties  to  defniud 
the  creditors  of  Gharles  W.  Skinner. 

It  is  clear,  and  is  conceded,  that  the  assignment  of  the  notes  of 
Thomas  E.  Skinner  to  Womble  by  Gharles  W.  Skinner,  who  was 
insolvent  at  the  time,  was  voluntary,  and  was  therefore  fraudulent 
and  void  as  to  Am  creditors.  Neither  Womble  nor  Mrs.  Skinner 
owned  or  could  lawfully  release  or  surrender  the  notes.  The  sur- 
render which  was  actually  made  was  void,  and  the  parties  to  the 
notes  (notwithstanding  they  have  probably  been  destroyed)  are  still 
liable  to  the  personal  representative  of  Gharles  W.  Skinner  for  the 
benefit  of  his  creditors.  To  that  extent  the  consideration  for  the 
deed  failed.  But  the  agreement  to  surrender  the  notes  was  not  a 
fraud  upon  any  party  to  the  deed,  nor  upon  the  creditors  of  Thomas 
B.  Skinner,  which  diaracter  alone  the  plaintiff  claims  in  this  action. 
It  is  clearly  distinct  and  separate  from  the  other  consideration 
recited,  vis. :  the  equity  of  Mrs.  Skinner,  and  did  not  necessarily 
infest  and  vitiate  the  whole  deed.  It  neither  supported  nor  impaired 
the  deed.  If  Mrs.  Skinner  had  an  equity  by  virtue  of  which  a 
oourt  would  have  enforced  the  execution  of  a  settlement  <tf  the 
lireperty  to  her  separate  use,  she  did  not  lose  that  equity,  because  in 
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iha  deed  by  which  her  hiuband  nndortook  to  do  what  a  court  of 
equity  would  hare  compelled  him  to  do,  he  recited  a  talee  consider- 
ation in  addition  to  the  true  one.  With  that  recital  ahe  had  noth- 
ing to  do.  If,  on  the  oontraiyy  Mrs.  Skinner  had  no  eqnity  for  a 
settlement  which  a  conrt  wonld  have  enforced,  then  it  is  admitted 
that  the  deed  to  Womble  was  yolnntary,  and  therefore  frandolent 
and  void  as  to  the  creditors  of  her  hnsband. 

It  is  thus  seen  that  the  deed  to  Womble  may  be  pat  ont  of  the 
way  as  not  afFecting  the  real  merits  of  the  oontroTersy. 

The  main  question  is,  did  Mrs.  Skinner  have  an  equity  to  haTO 
this  property  settled  on  herP 

That  question  we  proceed  to  consider.  The  material  facts  con* 
eeming  it  are  fully  reported  by  the  referee,  whose  report  we  take 
occasion  to  say  is  creditable  to  his  ability  and  industry.  In  brief 
they  are  these : 

On  8th  May,  1854,  Thomas  E.  Skinner  being  about  to  marry 
Anne  8.  Ludlow,  then  a  resident  of  New  York,  the  two  entered 
into  a  written  contract,  by  which  (in  substance  and  as  accurately 
as  there  is  any  occasion  here  to  state  it)  he  agreed  that  her  prop- 
erty  should  continue  hers,  notwithstanding  the  marriage,  and  that 
she  should  hare  power  to  control  and  dispose  thereof  as  if  she  were 
a/ams  sole.  The  property  consisted  exclusiyely  of  bonds  and  mort- 
gages, which  were  in  the  possession  of  her  guardian,  who  was  her 
father  and  resided  in  New  York. 

The  marriage  took  place  in  New  York  on  the  day  of  the  execu- 
tion of  the  contract  The  contract  was  duly  recorded  there.  It 
ga?e  to  the  wife  substantially  or  precisely  the  rights  in  and  over  her 
property,  which  she  would  have  had  by  the  laws  of  New  York,  if 
PC  express  contract  had  been  made.  It  was  never  registered  in 
North  Carolina,  but  contained  no  provision  unlawful  in  that  State, 
or  contrary  to  its  policy. 

The  domicile  of  origin  of  Thomas  E.  Skinner  was  North  OaroUna* 
and  that  domicile  remained  unchanged  at  the  marriage.  There  is 
no  evidence  that  the  parties  contemplated  or  contracted  in  reference 
to  any  particular  domicile  or  place  of  residence  after  marriage.  The 
husband  had  just  become  a  licensed  minister,  and  was  probably  open 
to  any  acceptable  call  from  any  quarter.  He  and  his  wife  di'i,  iu 
Uetf  go  to  Petersburg,  and  remained  there  for  a  year  before  coming 
to  North  Oarolina.  It  must  be  held,  however,  that  upoc  the  mar- 
riage, the  domicile  of  the  wife  by  construction  of  law  became  that 
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of  the  hoBbftiid,  Tit. :  North  Oaxolina.  Smith  y.  Marehead,  6  Jonei' 
Bq.  S60 ;  Btorfs  Oonfl.  of  Laws,  §  IM ;  Ibrd  t.  Ibrd,  U  ICait 
(La.)  574 

In  1855,  the  husband  and  wife  took  np  their  rendenoe  in  Baleigbi = 
North  Carolina.  In  1856,  she  ezeonted  to  him  a  power  of  attorney 
to  collect  all  debts  due  to  hex,  tuid  under  this  he  did  reoeive  at  vari- 
ons  times  up  to  4th  December,  1860,  snms  amounting  in  all  to 
$45,469.62.  The  first  time  the  husband  receiTed  any  of  the  wife's 
money  was  on  8th  May,  1857. 

We  pause  here  again  in  the  statement  of  the  facts,  for  the  pur- 
pose of  determining  what  was  the  effect  of  the  an  to-nuptial  con-' 
tract  of  May,  1854,  upon  the  property  of  the  intended  wife. 

It  is  admitted  that  it  was  valid  in  New  York  to  all  intente  and' 
purposes.  By  force  of  it,  as  well  as  of  the  general  law  of  that 
Stete,  the  estate  of  the  wife  in  her  choses  in  action  remained  just 
what  it  was  before  her  marriage.  The  husband  was  not  even  a 
trustee  for  his  wife.  He  acquired  no  estate,  legal  or  equitable.  He 
was  not  authorized  to  receire  payment  of  her  chases  in  actum  ex* 
cept  by  her  consent,  and  as  her  agent. 

'  It  is  also  admitted  that  it  was  binding  on  the  parties  ererywhere. ' 
Story's  Confl.  Laws,  §  184, 1,  §  341 ;  Trimbsy  y.  Vignier,  1  Bing. 
N.  C.  151. 

It  must  also  be  admitted,  and  we  suppose  it  to  be,  that^  but  for 
the  act  of  1875  (Bey.  Stet.,  chap.  87,  §  29),  the  contract  in  ques- 
tion would  haye  had  the  same  force  and  effect  in  North  Carolina, 
after  the  removal  of  the  parties  and  of  the  property  here,  which  it 
had  in  New  York. 

We  conceiye  that  it  must  also  be  admitted  that,  if  the  wife  had 
personally,  or  by  any  agent,  brought  her  money  to  this  Stete,  and 
purchased  land  with  it,  taking  a  deed  to  her  separate  use,  such 
deed  would  haye  been  yalid. 

The  learned  counsel  for  the  plaintifl  contends,  howeyer : 

1.  That  the  matrimonial  domidle  of  Thomas  E.  Skinner  and  of 
his  wife  was  North  Carolina. 

3.  That  the  ante-nuptial  contract  is  presumed  to  haye  been  made 
in  reference  to  the  laws  of  this  Stete,  and  to  haye  been  intended  to 
be,  and  was  goyemed  by  the  laws  of  this  Stete  in  reference  to  ito 
construction,  and  also  as  to  the  formalities  of  ite  proof  and  regis- 
tration ;  and 

8.  That,  as  it  was  not  registered  in  North  Carolina,  by  the  act  of 
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1786,  it  was  Toid  m  to  the  creditors  of  Thomas  E.  Skinner^  and 
that  the  property  of  the  wife  was  brooght  into  the  State  and  pat 
(it  most  be  with  or  without  her  consent)  in  a  tangible  shape  so  as  to 
be  snsoeptible  of  levy  nnder  execution,  it  became  liable  to  such 
levy  for  the  debts  of  her  husband. 

We  have  already  said  that,  upon  the  marriage,  the  domieile  of 
the  husband  became,  by  camtruciian  of  law,  that  of  the  wife. 

The  rule  of  law  is,  that  the  oongtruciion  of  a  contract  is  in  gen* 
end  to  be  governed  by  the  law  of  the  place  where  it  is  made. 
Story's  Oonfl.  of  Law,  §§  278  and  278  a.  But  if  it  appears  clearly  to 
have  been  intended  to  be  performed  elsewhere,  then  the  construc- 
tion is  to  be  governed  by  the  law  of  the  place  where  it  is  intended 
to  be  performed.  LeBreian  v.  Miles,  8  Paige>  261;  Le  Breton  v. 
Fouchet,  3  Mart  (La.)  60.  But  this  means  nothing  more  than  that, 
where  it  can  be  gathered  from  the  terms  of  the  contract,  or  from 
die  circumstances  attending  it,  that  the  parties  intending  it  to  be 
governed  by  the  law  of  some  certain  place  other  than  that  of  its 
making,  the  law  of  such  place,  as  to  its  construction,  becomes  a 
part  of  the  contract  as  if  it  had  been  inserted  in  it  It  is  only  a 
question  of  intent,  and  not  one  of  positive  law. 

I  am  not  aware  of  any  case  that  holds,  that  where  the  domicile 
of  the  husband  becomes  tnerely  by  construction  of  law  that  of  the 
wife,  and  there  is  no  other  evidence  that  the  law  of  his  domicile 
was  looked  to  as  the  place  where  the  contract  was  to  be  performed, 
such  domicile  governs  the  construction  of  the  contract. 

The  question,  however,  here  is  not  one  of  construction,  but  of 
registration  ;  and  not  only  am  I  not  aware  of  any  authority  that 
the  law  of  the  constructive  matrimonial  domicile  governs  in  that 
respect,  but  I  think  there  is  some  authority,  and  conclusive  reason, 
to  the  contrary,  and  that,  as  to  such  matters,  the  Ux  loci  contractus 
governs.  Story's  Confl.  of  Law,  §§  242  (1)  242  a.;  Trimbey  v.  Vignier^ 
1  Bing.  N.  0.  151 ;  Waunder  v.  Waunder,  9  Bligh,  III;  Story's 
Oonfl.  of  Law,  §§  276,  276  a;  372,  372  a. 

In  section  282,  Story  says:  In  general  it  may  be  said  that  if  no 
place  of  performance  is  stated,  or  the  contract  may  indifFerently  be 
performed  an3rwhere,  it  ought  to  be  referred  to  the  lex  loci  con- 
tractus.    Don  v.  Lipman,  5  Clarke  &  Fin.  1. 

In  Wilder,  succession  of,  22  La.  Ann.  219,  the  husband  was  domi- 
eOed  in  Louisiana,  and  the  wife  in  Mississippi,  where  the  marriage 
took  place.    Immediately  after  the  marriage,  they  removed   to 


22  NORTH  OAEOLINA, 

HiekB  ▼.  Skinner. 

Louisiana,  and  resided  there  until  the  husband's  death.  The  eonrl 
say  that  the  form  of  the  contract  was  to  be  gOYemed  by  the  Jess 
loci  actiiSy  but  its  effect,  by  that  of  Louisiana. 

In  Wharton's  Gonfl.  of  Laws,  §  419,  it  is  said:  ''  Where  by  local 
legislation  certain  forms  are  necessary  to  the  validity  of  certain 
contracts  (2,  9,  registry,  enrollment,  acknowledgment  before  a 
magistrate  or  notary),  there  the  place  where  those  forms  are  com- 
plied with  is  to  be  regarded  as  the  place  of  contract"  He  cites 
Lavigny,  VIII,  371.  In  section  429,  he  says,  where  there  are  scTeral 
possible  local  laws,  that  is  to  be  applied  which  is  most  favorable  to 
the  contract.  In  section  676,  he  says,  that  all  modem  jurists  con- 
cur, that  it  is  sufficient,  if  a  contract  be  authenticated  according  to 
the  law  of  the  place  where  it  is  made. 

In  the  United  States  Bank  v.  Leey  13  Peters,  107,  the  Supreme 
Oourt  of  the  United  States  expresses  the  opinion  that  a  statute  of 
Maryland,  similar  in  its  supposed  effect  to  ours  of  1785,  was  not 
intended  to  operate  on  contracts  made  out  of  the  State.  See,  also^ 
Adams  v.  Hayes,  2  Ired.  361. 

Now,  as  to  the  reason  of  the  proposition.  Where  there  is  a  place 
clearly  fixed  by  the  contract  in  which  it  is  to  be  performed,  it  mny 
not  be  unreasonable  to  suppose  that  the  parties  intended  to  authen- 
ticate it  according  to  the  law  of  that  place,  and  if  they  have  omit- 
ted to  do  so,  it  may  be  because  they  have  abandoned  the  oontract* 
But,  where  no  such  place  is  fixed  in  any  way,  and  the  contract  is 
one  which,  by  its  nature,  must  be  performed  wherever  the  parties 
may  at  any  time  be,  no  such  presumption  of  intent  can  be  made. 
To  hold  that  the  law  of  the  constructive  domicile  after  marriage 
governs  the  authentication  and  publication  of  an  ante-nuptial  con- 
tract, as  by  registration,  would  in  most  cases  be  a  fraud  upon  the 
wife.  She  is  presumed  to  know  the  law  of  the  State  of  her  domicile 
at  the  time  she  contracts,  but  she  cannot  be  presumed  to  know  the 
law  of  another  State,  because  it  is  the  domicile  of  her  intended  hus- 
band. The  marriage  may  not  take  place  for  months  after  the  exe- 
cution of  the  contract,  and  in  the  meanwhile  the  actual  domicile  of 
the  husband  may  change  without  her  consent,  or  even  knowledge, 
and  she  cannot  justly  be  held  to  contract  with  an  intent  to  subject 
the  contract  to  the  law  of  a  place  which  she  may  not  know. 

We  conclude  that  the  contract  did  not  require  registration  in 
North  Carolina,  to  make  it  valid  here,  but  was  governed  in  that 
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respect  by  the  law  of  New  York,  where  the  domidle  of  the  wife  was 
when  it  was  nuide. 

This  point  being  established,  it  is  an  adjudged  question,  that  the 
lemoTal  of  the  property  by  the  parties  to  North  Oaiolinay  in  18S5, 
did  not  invalidate  the  wife's  right 

The  question  was  dedded  in  United  SiaUa  Bank  t.  Zm«  18  Peters, 
107.  In  1809,  Biohard  Bland  Lee  and  his  wife  Elisabeth  resided 
in  Virginia.  He  was  then  largely  indebted  to  Judge  Washingtok, 
and  he  and  she  joined  in  a  deed  whereby  she  relinquished  her  right 
of  dower  in  oertain  lands  belonging  to  Urn,  and  also  conyeyed  lands 
belonging  to  her  to  trustees  to  secure  that  debt,  which  was  after- 
ward paid  by  a  sale  of  her  land.  In  consideration  of  her  execution 
of  that  deed,  the  husband  conveyed  to  trustees  certain  slaves  for 
her  separate  use,  and  this  deed  was  duly  recorded  in  Virginia.  In 
1814,  Lee  and  his  wife  removed  to  the  District  of  Columbia,  taking 
with  them  the  daves,  which  remained  in  his  apparent  possession, 
with  the  acquiescence  of  his  wife,  and  he  obtained  credit  upon  their 
supposed  ownership.  Some  of  them  he  sold  to  supply  the  wants  of 
hisfiimily,  with  her  like  silent  acquiescence.  In  1817,  he  borrowed 
16,000  from  the  United  States  Bank,  and  gave  a  deed  in  trust  on  the 
slaves  to  secure  it  He  died  insolvent  in  1827,  and  in  1884  the  bank 
filed  a  bill  against  Mrs.  Lee  and  her  trustees,  to  compel  a  surrender 
and  sale  of  the  slaves  to  pay  the  debt  to  it  It  was  contended  that, 
although  the  deed  of  1809  was  valid  in  Virginia,  yet,  when  the 
parties  removed  with  the  property  to  the  District  of  Columbia,  the 
property  became  liable  to  the  creditors  of  the  husband  in  the  dis- 
trict, because  of  a  law  of  Maryland  in  force  in  the  city  of  Washing- 
ton (where  the  parties  and  the  slaves  lived),  which  declared  that  no 
goods,  etc.,  whereof  the  vendor  shall  remain  in  possession  shall  pass, 
or  any  property  therein  be  transferred  to  a  purchaser,  etc,  unless 
the  sale  be  by  writing  proved  and  recorded  in  the  county  where  the 
seller  resides  within  twenty  days  after  the  making  thereof.  Act  of 
Maryland,  1729,  ch.  8,  §  5. 

Oatboit,  J.,  delivering  the  opinion  of  the  court,  says :  ''  The 
statute  has  no  reference  to  a  case  where  the  title  has  been  vested  by 
the  laws  of  another  State,  but  operates  only  on  sales,  mortgages  and 
gifts  made  in  Maryland.  The  writing  is  to  be  recorded  in  the  same 
county  where  the  seller  shall  reside  when  it  is  executed.  The  seller, 
B.  B.  Lee,  residing  in  Virginia,  it  was  impossible  for  Mrs.  Lee  to 
comply  with  this  act    That  the  Virginia  deed  secured  to  Mrs.  Lea 
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the  same  rights  here  that  it  did  in  Virginia^  we  apprehend  to  be^  to 
some  extent,  an  adjudged  question.''  He  then  eitee  SnUO^y.  Bureh, 
3  Harr.  &  Johns  (Md.)>  and  Or&nshaw  y.  Anthony^  Martin  &  Yerg. 
(Tenn.)  110. 

The  plaintiff's  bill  was  dismissed. 

In  DeLam  y.  Mowre,  14  How.  (S.  0.)  258,  dedded  in  1852,  the 
facts  in  substance  were,  that  Mrs.  DeLane,  a  widow  residing  in 
South  Carolina,  in  contemplation  of  marriage  with  John  Yanoej, 
entered  into  an  ante-nuptial  contract,  whereby  certain  slayes  were 
agreed  to  be  settled  to  her  separate  use.  There  was  no  conyeyanoe 
to  a  trustee.  The  marriage  took  place,  and  the  deed,  or  a  copy  of 
it,  was  recorded  in  South  Carolina,  but  not,  it  seems,  in  exact  oom- 
pliance  with  the  laws  of  that  State.  Afterward  the  parties  remoyed 
to  Alabama,  where,  after  the  death  of  the  wife,  the  husband  sold 
the  slayes  to  one  Goyer.  The  bill  was  brought  by  the  representatiye 
of  the  wife  against  the  administrator  of  Ooyer  to  recoyer  the  slayes. 
The  court  (by  Daniel,  J.,)  say  :  *^  It  has  been  made  a  ground  of 
^defense  in  the  answers  in  the  court  below,  and  it  has  also  been 
insisted  on  in  the  argument  here,  that  admitting  the  ante-nuptial 
contract  to  haye  been  recorded  in  the  State  of  South  Carolina,  and 
in  consequence  thereof  to  haye  been  so  operatiye  as  to  affect  with 
notice  creditors  and  purchasers  within  that  State,  yet  that  upoii  the 
remoyal  of  the  parties  carrying  with  them  the  property  into  another 
State  or  jurisdiction,  the  influence  of  the  contract  for  the  protec- 
tion of  the  property  would  be  wholly  destroyed,  and  the  subject 
attempted  to  be  secured  would  be  open  to  claims  by  creditors  or 
purchasers  subsequently  coming  into  existence.  The  position  here 
adyanced  is  not  now  assumed  for  the  first  time  in  argument  in  this 
court.  It  has  upon  a  former  occasion  been  pressed  upon  its  atten* 
tion  and  has  been  looked  into  with  care,  and  unless  it  be  the  inten- 
tion of  the  court  to  retrace  the  course  heretofore  adopted,  this  may 
Qow  be,  as  it  formerly  was  called,  an  adjudged  question."  He  then 
cites  with  approyal  the  case  of  United  States  Bank  y.  Lee.  In  Adame 
y.  Hayes^  2  Ired.  361,  it  is  admitted  that  a  parol  gift  of  slayes  made  in 
South  Carolina,  good  at  common  law  which  preyails  in  that  State 
as  to  such  gift,  would  be  good  after  the  property  is  brought  here, 
notwithstanding  our  law  requiring  such  gifts  to  be  in  writing  and 
registered;  and  it  does  not  seem  to  haye  been  thought  that  it 
would  make  any  difference  whether,  at  the  time  of  the  gift,  the 
tiroperty  was  intended  to  be  brought  here,  or  not  In  our  opinion  it 
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is  not  a  matter  of  any  importanoe  whether  the  contract  was  tech- 
nically ezecated  or  exeCatory,  so  far  as  it  concerns  the  question 
now  before  ns.  In  equity,  what  is  agreed  to  be  done  is  considered 
as  done,  whenever  such  a  condnsion  is  necessary  to  support  the 
rights  of  the  parties  under  it 

No  doubty  nice  distinctions  may  be  drawn  between  those  cases 
and  the  present,  but  none  we  think  that  are  essentiaL  The  prin- 
ciple at  the  bottom  of  them  all  is,  that  by  the  contract  the  property 
remained  in,  or  passed  to  the  wife  in  the  State  where  it  was  made ; 
that  it  was  her  property,  and  her  estate  did  not  change  its  charao- 
ter  on  being  carried  with  the  parties  into  another  State,  although, 
by  the  laws  of  the  latter  State,  registration  is  required  of  such  in- 
etruments  executed  there  or  taking  effect  upon  property  situated 
there. 

There  remains  the  inquiry,  which  is  mainly  one  of  fiict,  did 
Thomas  R  Skinner  receire  the  money  of  his  wife  and  bring  it  into 
this  State  as  her  agent,  upon  an  agreement  to  inyest  it  in  her  name, 
and  did  he  purchase  and  improye  the  lot  in  question  with  it,  and, 
in  violation  of  his  agreement,  take  the  title  to  himself  P  There  can 
be  no  question  that  the  husband  received  a  very  large  sum  as  the 
agent  of  his  wife,  and  the  referee  finds  that  he  received  it  upon 
an  understanding  that  he  would  return  it  or  invest  it  in  her  name,  and 
•especially  that  he  would  invest  a  parfc  of  it  in  buying  and  improving 
the  lot  in  question.  The  whole  lot  was  conveyed  by  Cook  to  Lewis, 
Williams,  Jones  and  Thomas  E.  Skinner  on  1st  April,  1856.  The 
•part  of  it  now  in  question  was  conveyed  to  Thomas  E.  Skinner  by 
his  co-tenants  on  17th  September,  1859.  The  referee  finds  that  it 
does  not  appear  by  whom  the  consideration  of  the  deed  of  1866 
was  paid,  but  that  it  was  not  paid  with  the  money  of  Mrs.  Skinner. 
This  is  immateriaL 

He  also  finds  that  it  does  not  appear  by  whose  means  the  oon- 
sideration  of  16,000,  recited  in  the  deed  of  1859,  was  paid. 

The  deed  to  Womble  recites  that  the  consideration  of  the  deed 
of  1859  was  paid  by  Thomas  E.  Skinner  from  his  wife's  estate. 
This  recital  would  support  an  equity  in  his  wife  against  him,  to 
have  the  title  conveyed  to  or  for  her ;  but  is  admittedly  no  evi- 
•dence  against  his  creditors.  We  think,  however,  that,  although  the 
referee  does  not  directly  find  this  fact,  he  does  find  other  facts  from 
which  this  must  necessarily  be  inferred. 

A  principal  who  undertakes  to  follow  his  money  into  propertf. 
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into  which  it  has  been  fraudulently  conyerted  by  his  agent,  ia 
not  required  to  show  that  the  Identical  bills  of  exchange  or  bank 
notes  which  he  gave  to  the  agent,  with  directions  to  pay  for  certain 
property*  were  paid  for  that  property.  If  this  were  so,  the  agent 
need  only  convert  the  bills  of  exchange  into  bank  notes,  or  the 
bank  notes  into  others,  in  order  to  make  his  fraud  successfuL 
Fraud  cannot  so  easily  evade  pursuit.  The  principal  need  only 
■how  that  he  gave  money  to  the  agent  upon  a  promise  to  invest  it 
in  the  purchase  of  certain  property,  and  that  the  agent  did  after- 
ward purchase  that  property  and  take  the  property  to  himsell 
Upon  this  proof  there  is  a  clear  equity  to  follow  the  property  and 
have  it  conveyed  as  it  ought  to  have  been. 

That  is  just  the  case  here.     The  referee  finds  that  between 

and the  husband  received  large  sums  as  agent  of  the  wife  ; 

that  he  agreed  to  invest  a  part  of  that  money  in  this  lot  in  her 
name ;  that  in  1859  he  did  purchase  the  lot,  and  at  first  directed 
Mr.  Lewis  to  make  the  deed  to  his  wife,  as  the  payment  was  to  be 
from  her  means ;  that  he  afterward  told  Lewis  to  draw  the  deed 
to  him,  as  it  would  injure  his  credit  if  made  to  his  wife ;  and  that 
it  was  accordingly  so  drawn.  Can  a  court  of  equity  doubt,  upon 
these  &ct8,  that  the  land  was  paid  for  with  the  principal's  moneyP 
If  it  will  refuse  to  allow  a  principal  to  follow  his  money  under  these 
oircumstances,  upon  what  proof  can  he  do  so  P 

We  think  that  we  are  bound  to  draw  the  conclusion  from  these 
foots,  and  without  reference  to  the  recital  in  the  deed  from  the 
husband  to  Womble,  that,  in  contemplation  of  law,  Mrs.  Skinner's 
money  went  to  pay  for  the  lot. 

The  referee  directly  finds  that  her  money,  to  the  sum  exceeding 
110,000,  paid  for  the  buildings,  etc. 

If  it  were  not  clear  that  Mrs.  Skinner's  money  paid  for  the  lot^ 
as  well  as  for  the  buildings  andfumiturB,  there  might  be  a  question 
of  the  apportionment  of  the  fund.  But,  in  the  view  we  take  of 
the  case,  no  such  question  arises. 

On  these  facts,  the  equity  of  Mrs.  Skinner  against  her  husband 
and  his  creditors  is  indisputable.  It  rests  on  a  valuable  considera- 
tion, is  bonafide^  and  there  is  nothing  in  the  circumstances  attend- 
ing it,  to  maJce  it  fraudulent  as  to  her  husband's  creditors. 

As  to  any  conclusions  of  fraud  to  be  drawn  from  her  silent  ao* 
quiescence  in  the  dealings  of  her  husband,  so  far  as  they  were 
known  to  her — as,  for  example,  his  sale  of  a  part  of  the  lot  to  Dn 
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Johnson  —  that  ifl  dispoaed  of  by  the  observation  of  OjlTbov,  J.,  m 
the  U.  S.  Batik  y.  Lee,  supra*  The  learned  judge  says  in  sub- 
stance :  ^'  If  a  party  haying  title  to  property  stands  by,  and  sees 
another  deal  with  it  as  his  own,  and  does  not  make  his  title  known 
undor  circumstances  which  require  him  to  do  so,  that  is  a  fraud 
which  estops  him  from  setting  up.  his  title  afterward*  How  far 
that  principle  would  apply  to  a  wife  standing  by,  and  seeing  her 
husband  deal  with  her  property,  the  court  does  not  decide.  But 
Mrs.  Lee  was  only  passive  and  silent,  although  she  may  have  known 
that  Lee  was  obtaining  credit  on  the  strength  of  her  property.  A 
Court  of  Chancery  will  not  hold  her  responsible  because  of  her 
silence." 

In  the  present  case  it  does  not  appear  when  Mrs.  Skinner  first 
knew  that  her  husband  had  taken  a  deed  for  the  lot  in  his  own 
name. 

We  are  of  opinion  that  the  plaintiff  purchased  subject  to  the 
equity  of  Mrs»  Skinner,  and  that  her  equity  is  paramount  to  the 
claim  of  the  creditors  of  her  husband* 

Pbb  Cubiajl  a  decree  may  be  drawn  in  conformity  with  thia 
opinion. 


BTVVift  J.,  delivered  a  dissentiiig  optauoii. 


o^sss 
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MooDT,  appellant,  t.  Stati. 

|l8AlA.tUJ 

IMmduit  WM  indloled  and  eonTiotod  under  a  stotnie  which  appeand*  bj  tht 
Jonrnala  of  the  legislature — of  which  the  oonrt  took  Jndieial  Botiee  —  sol 
to  haye  been  paeaed  according  to  the  forma  of  the  conatitntlon.  EM,  thai 
the  statute  was  Told  and  the  conTietion  therefore  ervoneoua.* 

INDICTMENT  for  Totmg  in  Tiolati<m  of  a  ititato.    The  opiiiktt 
states  the  case. 

Charle$  E.  M^^er^  for  appellant 

Join  W.  A.  Sanfordf  Attomey-Oeneral,  ofmim. 

Peok,  G.  J.  At  the  June  term  of  the  city  oonrt  of  Mobilo,  1871^ 
the  defendant^  John  Moody,  was  indicted  nnder  section  89  of  the 
act  entitled  ''  An  act  to  regulate  elections  in  the  State  of  Alabama^** 
approved  February  26, 1872,  as  the  same  is  printed  in  the  pub- 

«  See  Otbum  T.  SCoiey,  18  Am.  Rep.  S40,  and  notet  also  filols  T.  PloM,  16  Id.  Stf . 
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Hdied  book  of  aott  of  lS71-72y  p.  U,  was  tried  and  oonTicted,  and? 
nnttnoed  to  be  impriaoned  in  the  penitentiary  for  the  period  of' 
two  years. 

The  defendant  appeak  to  this  oonrty  and  by  the  written  aj^ree* . 
ment  of  the  State,  by  its  solicitor,  Alexander  McEinstry,  by  whoi» 
the  said  indictment  was  preferred,  and  who  prosecuted  for  thoi 
State  in  said  ooort  and  tried  the  said  canse,  and  by  the  defendant  i 
and  his  counsel,  the  record  is  filed,  and  the  cause  submitted  for  the^ 
decision  of  this  court,  as  though  the  appeal  had  been  taken  to  the*, 
present  term. 

The  defense  made  in  said  dty  court  was,  that  the  said  act  had 
not  the  force  of  law,  because  the  said  act  as  published  was  not;^ 
passed  by  both  houses  of  the  general  assembly,  as  required  by 
section  15,  article  IV,  of  the  constitution ;  and  that  the  bilU  haying: 
the  same  title,  which  passed  both  houses  was  neyer  signed  by  the.; 
speaker  of  the  house  and  president  of  the  senate,  and  was  not  pre-^ 
sented  to  the  goyemorfor  his  approval,  etc.;  that  the  said  bill,  bm- 
it  passed  the  two  houses,  is.  materially  variant  in  substance  and, 
legal  effect  from  the  said  published  act. 

We  are  gratified  to  know  that  the  question  here  presented  is  not 
one  of  first  impression  in  this  court  The  same  question,  in  all:, 
essential  respects,  arose  in  the  case  of  Jones  v.  HuiMnsan,  and  wasr 
decided  by  our  immediate  predecessors  at  the  June  term,  1868,  and 
IB  reported  in  43  Ala.  721.  ,/ 

In  that  case  the  court  say,  **  It  is  undeniably  true  that  a  bill- 
becomes  a  law  only  when  it  has  gone  through  all  the  forms  made- 
necessary  by  the  constitution  to  give  it  validity." 

The  court  also  say  that  the  bill  in  that  case,  which  was  signed 
by  the  speaker  of  the  house  and  president  of  the  senate,  and  which,^ 
after  being  so  signed,  was  presented  to,  and  approved  by  the  gov- 
ernor, was  not  the  bill  which  had  been  passed  by  the  two  houses  ;) 
that  the  bill  which  wa0  passed  by  the  two  houses  was  never 
signed  by  the  speaker  and  president  of  the  respective  houses,  and 
was  never  presented  to  the  governor  for  his  constitutional  action 
thereon.  It  was  also  said  in  that  case  to  be  well  settled,  that  tho 
courts  could,  and  if  necessary  would,  look  behind  the  printed  statute 
to  the  legislative  reoords  to  ascertain  whether  it  had  a  legal  exist* 
once. 

Now,  on  examination  of  the  legislative  records  in  this  case  (the* 
Journals  of  the  two  houses),  we  find  that  the  bill  *'  to  regulate- 
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^leetiaiis  in  tbe  State  of  Alatiama^'  origiiuitiBd  in  the  hoiue,  and 
was  there  paned^  anbetantially,  in  the  foim  of  eaid  pabliahed  aot» 
«nd  on  the  14th  day  of  Febroary,  1873,  waeaent  to  the  senate  with* 
ont  being  engrossed.    Senate  Journal,  p.  458. 

That,  on  the  80th  day  of  said  month,  the  said  bill  was  there  taken 
up,  read  twice  forthwith,  under  saspeusion  of  the  oonstitntional 
role,  and  made  the  special  order  for  11  o'clock  on  the  next  day* 
On  that  day  the  senate  entered  upon  the  consideration  of  said  biU, 
and  some  twenty-five  or  thirty  amendments  were  made  to  the  same, 
materially  changing  the  character  and  legal  effect  of  said  bill,  and^ 
<m  the  2dd  day  of  said  month,  said  bill,  so  amended,  was  read  the 
.third  time  and  passed.    Senate  Journal,  p.  524. 

On  the  24th  day  of  the  same  month  the  said  bill,  as  amended 
by  the  senate,  was  taken  up  in  the  house  of  representatiTes,  and 
all  the  amendments  of  the  senate  were  concurred  in  and  passed  by 
said  house.    House  Journal,  p.  560. 

After  this,  in  preparing  the  said  bill  to  be  signed  by  the  presid- 
ing ofBcers  of  the  two  houses,  and  to  be  presented  to  the  governor, 
etc,  whether  from  carelessness  or  from  some  cause  less  excusable, 
the  said  amendments,  or  the  most  material  of  them,  were  left  out 
and  altogether  omitted  in  the  engrossed  or  enrolled  copy  thereof 
and,  with  said  omissions,  was  signed  by  the  speaker  and  president 
of  the  senate,  sent  to,  and  approved  by,  the  governor,  as  the  bill 
which  had  passed  the  two  houses  respectively. 
-  These  facts  being  established  by  the  journals  of  the  two  houses, 
the  said  bill,  so  signed  by  the  presiding  officers  of  the  two  houses 
and  approved  by  the  governor,  and  published  in  the  said  book  of 
acts,  never  acquired  the  force  of  law.  §§  15  and  16,  art  IV  of  the 
Constitution.  It  is,  as  a  law,  wholly  void,  a  mere  nullity,  and  im- 
poses no  legal  obligation  on  anybody.  Mr.  Gooley,  in  bis  book  on 
Constitutional  Limitations,  p.  135,  says,  speaking  of  legislative  pro- 
ceedings, ^'  Each  house  keeps  a  journal  of  its  proceedings,  which 
is  a  public  record,  and  of  which  the  courts  are  at  liberty  to  take 
judicial  notice.  If  it  should  appear  from  the  journals  that  any 
act  did  not  receive  the  requisite  majority,  or  that,  in  respect  to  it^ 
the  legislature  did  not  follow  any  requirement  of  the  constitution, 
or  in  any  other  respect  the  act  was  not  constitutionally  adopted, 
the  courts  may  act  upon  the  evidence,  and  adjudge  the  statute 
▼Old.'* 

On  the  authority  of  this  author,  and  the  cases  dted  by  him,  and 
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am  the  case  of  Janes  y.  Euichimtm,  supra,  we  hare  no  heeitatioii^ 
end  we  feel  it  onr  bonnden  duty,  to  deolare  the  said  act  "  to  r^gn- 
late  elections  in  the  State  of  Alabama,"  as  it  is  published  as  afbre* 
eaid,  altogether  void ;  and  that  the  said  bill,  as  it  passed  the  iwo 
booses,  nerer  having  been  signed  by  the  presiding  ofBcers  of  the 
two  honses,  nor  approTed  by  the  governor,  never  acquired  the  force 
of  law. 

The  said  act  being  void,  it  foUows  that  the  indictment  nnder 
which  the  defendant  was  convicted  is  also  void,  and  the  sentence 
and  judgment  of  the  court  on  the  same  are  erroneous  and  must  be 
itveiaed,  and  the  defendant  disohaiged. 

The  dark  will  certify  the  judgiMnt  in  this  behalf  to  the  dty 
oonrfc  of  MobQ^  with  instructions  to  disohaige  the  defendant  out 
ef  onstody* 


Wabd  t.  Ths  Statu. 

(ISAIs.]SU 
Is  ao  sash  ^mfywij  la  dogs  ss  makss  thma  ths  sal^ssl  of  laieii^.* 


INDICTMENT  charging  that  the  defendant  «« feloniously  took 
and  carried  away  a  dog,  the  personal  property  of  Patrick 
O'Brien,  of  the  value  of  125/'  against  the  peace,  etc.  He  went 
to  trial  on  plea  of  not  guilty,  and  was  convicted.  The  taking  by  the 
defendant  was  proved,  but  the  evidence  was  conflicting  as  to 
whether  it  was  a  felonious  taking.  The  owner  of  the  property 
testified  that  the  dog  was  worth  125. 

The  defendant,  among  other  charges,  requested  the  following: 
**  A  dog  is  not  the  subject  of  larceny  in  this  State,  and  the  jury 
must,  therefore,  find  defendant  not  guilty  under  this  indict- 
ment."  This  chaige  the  court  refused,  and  the  defendant  excepted. 
There  were  other  exceptions  reserved  to  the  rulings  of  the  court 
below,  which  need  not  be  further  noticed. 

R.  S  0.  J.  Semmes,  forappellani 

/eiki  W.  A.  Sandford,  Attomey-Gteneral,  contra. 

*8se  HarHnkgisn  t.  Mas$»  16  Am.  Bspi  BOB. 
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Peck,  G.  J.  The  appellant  was  indicted  in  the  city  court  of 
Mobile  for  stealing  a  dog,  convicted  and  sentenced  to  be  im- 
prisoned for  the  period  of  thirty  days  in  tho  common  jail  of  said 
ootinty.  On  the  trial  the  appellant  requested  the  court  to  charge' 
the  jury  thafc  a  dog  was  not  the  subject  of  larceny  in  this  States 
and  that  he  could  not  be  convicted  under  said  indictment.  Thi»-' 
charge  the  court  refused  to  give,  and  he  excepted.  Other  ques- 
tions are  made  in  the  bill  of  exceptions,  but  it  is  unnecessary  to- 
consider  them,  as  we  hold  the  charge  asked  and  refused,  ais  above 
stated,  should  have  been  given. 

The  writers  on  the  common  law  uniformly  say  that  dogs  are  notT 
the  subjects  of  larceny.  We  refer  to  Blaokstone  only^  as  one  of  ti» 
safest  and  best  of  these  writers.  He  says:  ^'Acrto  those  animab 
which  do  not  serve  for  food,  and  which,  ^erefore,  the  law  holds  to-- 
have  no  inirinsic  value,  as  dogs  of  all  sorts,  and  other  creatures 
kept  for  whim  and  pleasure,  though  a  man  may  have  a  dcur 
property  therein,  and  maintain  a  civil  action  for  the  loss  of 
''  them,  yet  they  are  not  of  such  estimation'  as  that  the  crime  of 
stealing  them  amounts  to  larceny."  4  Wend.  Bl.  236.  In  the 
case  of  The  People  v.  Moloney,!  Park.  Or.  593^  it  is  held  that  at 
the  common  law  a  dog  was  not  the  subject  of  larceny,  but  as  the 
statutes  of  that  State  (New  York)  recognized  dogs  as  property,  by^ 
subjecting  them  to  taxation,  and  defined  larceny,  so  as  to  cover  the 
taking  and  carrying  away  all  kinds  of  property,  except  the  freehold,, 
and  things  which  were  parcel  of  it,  the  stealing  of  a  dog  was  larceny. 

In  North  Oarolina  it  has  been  held  that  malicious  mischief  may 
be  committed  by  killing  a  do^.  The  State  v.  Latham,  13  Ired.  33. 
But  whether  this  is  by  the  common  law,  or  by  a  statute  of  that 
State  on  the  subject,  we  are  not  advised. 

This  question  is  a  new  one  with  us,  and,  so  far  as  we  know,  has 
never  bc^n  decided  in  this  court.  In  the  case  of  Parker  v.  W%9e9 
27  Ala.  480,  it  is  decided  that  a  dog  is  a  species  of  property,  for  an 
injury  to  which  an  action  at  law  may  be  sustained.  That,  in  an 
action  for  shooting  a  dog,  it  is  not  necessary  to  show  that  the  dog 
had  any  pecuniary  value ;  that,  wherever  there  is  a  wrongful  taking 
of  the  property,  or  a  wrongful  injury  done  to  it,  the  law  implies 
that  the  owner  has  sustained  some  damage ;  and,  although  there  be 
in  fact  no  sensible  damage  from  the  loss,  or  injury  of  the  property, 
or  from  an  actual  deprivation  of  its  use,  the  owner  is  entitled  to 
recover  some  damage. 
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This  case  leaves  the  question,  as  to  the  character  of  the  propertj 
held  in  these  animals,  as  it  stands  by  the  common  law,  and,  as  we 
have  no  legislation  changing  the  common  law  on  this  subject,  it  is 
the  law  by  which  the  liability  of  the  appellant,  under  this  indict- 
ment, must  be  determined ;  and  by  that  law  we  have  seen  that  dogs 
are  not  the  subjects  of  larceny. 

The  indictment  was  found  under  section  3708,  Bevised  Code,  which 
says,  that  any  person  who  steals  any  personal  property,  under  any 
other  circumstances  than  are  specified  in  the  two  preceding  sections, 
is  guilty  of  petit  larceny*  We  think  it  safest  to  refer  to  the  common 
law,  for  the  meaning  of  the  words  ^^ personal  property,"  as  used  in 
that  section,  and  that  law  declares  that  dogs  are  not  sticA  personal 
property  as  is  the  subject  of  larceny.  Is  it  not  reasonable  to  presume 
the  legislature  used  these  words  in  the  sense  in  which  they  are 
understood  in  the  common  law,  in  reference  to  the  same  subject  ? 
Besides,  we  think  it  persuasiye  to  show  that  these  animals,  in  this 
State,  are  not  regarded  as  property,  in  the  proper  sense  of  that  term, 
as  they  are  neither  administered  as  such,  nor  taxed  as  other  property. 
It  is  the  duty  of  an  administrator  to  make  an  inventory  of  the  per- 
sonal property  of  the  deceased,  and  this  duty  is  discharged  under 
the  obligation  of  an  oath  Tet,  we  know  that  dogs  are  not  inven- 
toried as  a  part  of  the  estate  of  deceased  persons.  So,  too,  by  the 
constitution,  all  property  is  required  to  be  taxed,  in  exact  propor- 
tion to  its  value.  Art  IX,  §  1.  Yet  we  also  know  that  dogs  are 
not  taxed,  although  every  person  is  required  to  render  to  the  asses- 
sor, under  oath,  a  list  of  his  taxable  property ;  but  dogs,  as  we 
believe,  are  never  found  in  such  lists. 

For  these  reasons,  and  because  this  species  of  property  is  not  the 
subject  of  larceny  by  the  common  law,  we  are  not  disposed,  by  a 
sort  of  judicial  legidation,  to  make  any  change  in  the  law  on  this 
subject.  If  the  public  good  requires  a  change  to  be  made,  as  we 
think  it  does  not,  it  is  the  appropriate  duty  of  the  legislature,  and 
not  of  the  courts,  to  make  it 

The  common  law  gives  the  owners  of  this  kind  of  property  a  civil 
action  to  recover  damages  for  its  destruction  or  injury.  This,  until 
the  law  is  changed,  is  all  the  protection  that  can  be  claimed  for  it 

The  judgment  of  the  court  below  is  reversed,  and  the  cause  is 
fiimanded,  with  instruction  that  the  appellant  be  discharged. 
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09ntUi¥ttanal  <mo — ini&rmarriage  qf  wkUet  m^negrHL 

A  ■tatota  making  the  iniennarriage  of  whites  and  negroea  a  erlmlnal 

la  onconatitutional.* 

INDICTMENT  for  nnlawf ally  solemnizing  a  marriage  betWMQ 
a  white  person  and  a  negro.    The  opinion  states  the  caaeu 

IL  dt  0.  J.  Semmes,  for  appellant 

Jno.  W,  A.  Sanford,  contrcu 

Safpold,  J.  The  appellant  was  oonyicted  and  fined  nnder  an 
indictment,  charging  him,  as  a  justice  of  the  peace,  with  solemnis- 
ing the  rites  of  matrimony  between  a  white  person  and  a  negro, 
contrary  to  the  provisions  of  sections  3602,  3603  of  the  Bevised 
Code.  It  is  contended  for  him  that  these  statutes  are  superseded 
by  an  act  of  congress,  passed  April  9,  1866,  '^to  protect  all  persona 
in  the  United  States  in  their  civil  rights,  and  furnish  the  meant 
for  their  vindication,''  and  also,  that  they  are  in  violation  of  both 
the  State  and  Federal  constitutions. 

The  first  section  of  the  act  is  in  the  following  words:  ''  All  per- 
sons bom  in  the  United  States,  and  not  subject  to  any  foreign 
power,  excluding  Indians  not  taxed,  are  hereby  declared  to  be  citi- 
zens of  the  United  States;  and  such  citzens  of  every  race  and 
color,  without  regard  to  any  previous  condition  of  slavery  or  in- 
voluntary servitude,  except  as  a  punishment  for  crime,  whereof  the 
party  shall  have  been  duly  convicted,  shall  have  the  same  right  in 
every  State  and  Territory  in  the  United  States,  to  make  and  enforce 
contracts,  to  sue,  be  parties,  and  give  evidence,  to  inherit,  purchase, 
lease,  sell,  hold  and  convey  real  and  personal  property,  and  to  full 
and  equal  benefit  of  all  laws  and  proceedings  for  the  se'^urity  of 
person  and  property,  as  is  enjoyed  by  white  c:tfzens,  and  shall  be 
subject  to  like  punishment,  pains  and  penalties,  and  to  none  other^ 

*  See  oontra,  state  T.  OAaothlOAm.  Bep.  28a 
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any  law,  statute,  ordinance,  regulation  or  custom  to  the  contrary, 
notwithstanding."  The  second  section  imposes  punishment  on  any 
person  who,  under  color  of  any  law,  statute,  eta,  subjects,  or  causes 
to  be  subjected,  any  inhabitant  of  any  State  or  Territory,  to  the 
depriyation  of  any  right  secured  or  protected  by  the  act 

In  MKs  y.  The  StcUe,  42  Ala.  525,  it  was  held  that  there  is  no 
conflict  between  this  act  and  the  sections  of  the  Bevised  Code  re- 
ferred to. 

Marriage  is  a  ciyil  contract,  and  in  that  character  alone  is  dealt 
with  by  the  municipal  law.  The  same  right  to  make  a  contract  as 
is  enjoyed  by  white  citizens  means  the  right  to  make  any  contract 
which  a  white  citizen  may  make.  The  law  intended  to  destroy  the 
distinctions  of  race  and  color  in  respect  to  the  rights  secured  by  it. 
It  did  not  aim  to  create  merely  an  equality  of  the  races  in  reference 
to  each  other.  If  so,  laws  prohibiting  the  races  from  suing  each 
other,  giving  evidence  for  or  against,  or  dealing  with  one  another, 
would  be  permissible.  The  very  excess  to  which  such  a  construc- 
tion would  lead  is  conclusiye  against  it 

It  is  self-evident  that  an  inhabitant  of  a  country,  proscribed  by 
its  laws,  approaches  equality  with  the  more  favored  population  in 
proportion  as  the  proscription  is  removed.  The  Supreme  Court  of 
the  United  States,  in  the  Dred  Scott  case,  19  How.  393,  decided 
that  a  free  negro,  of  the  African  race,  whose  ancestors  were  brought 
to  this  country  and  sold  as  slaves,  was  not  a  ^'  citizen  "  within 
the  meaning  of  the  constitution  of  the  United  States.  In  proof 
of  this,  for  the  constitution  did  not  so  declare  at  that  time.  Chief 
Justice  Taney,  with  much  stress,  referred  to  the  laws  of  many  of 
the  States,  prohibiting  marriage  between  such  persons  and  the 
white  population.  It  cannot  be  supposed  that  this  discrimina- 
tion was  otherwise  than  against  the  negro,  on  account  of  his  servile 
condition,  because  no  State  would  be  so  unwise  as  to  impose  disa- 
bilities in  so  important  a  matter  as  marriage  on  its  most  favored 
citizens,  without  consideration  of  their  advantage.  Dred  Scott  was 
not  allowed  to  sue  a  citizen  because  ho  was  not  himself  a  citi- 
zen. One  of  the  rights  conferred  by  citizenship,  therefore,  is  that 
of  suing  any  other  citizen.  The  civil  rights  bill  now  confers  this 
right  upon  the  negro  in  express  terms,  as  also  the  right  to  make 
and  enforce  contracts,  amongst  which  is  that  of  marriage  with  any 
citizen  capable  of  entering  into  that  relation. 

It  is  no  argument  against  this  conclusion,  Jiat  many  citizens 
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are  debarred  from  rights  and  privileges  allowed  to  others,  as  is  the 
case  with  married  women  and  children.  The  power  to  regulate 
society  is  interwoven  with  the  duty  to  preserve  it  Bat,  on  acconnt 
of  the  abuse  to  which  this  power  is  subject,  communities,  as  they 
increase  in  knowledge  of  the  science  of  government,  find  it  neces- 
sary to  limit  and  restrain  it  by  provisions  of  their  fundamental  law. 
Whether  congress,  at  the  time  it  passed  the  civil  rights  bill,  had 
authority  to  do  so  or  not,  which  is  gravely  questioned  in  the  Dred 
Scott  case,  there  can  be  no  doubt  that  its  cardinal  principle  is  now 
declared  by  the  14th  amendment  to  the  Federal  constitution.  The 
first  section  of  that  article  proclaims  that  ^^  all  persons  bom  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  State  wherein 
they  reside.  No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
Sltates;  nor  shall  any  State  deprive  any  person  of  Qfe,  liberty  or 
property,  without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  The 
spirit  and  express  declaration  of  this  section  are,  that  no  person 
shall  be  disfranchised,  in  any  respect  whatever,  without  fault  on 
his  part,  except  for  his  own  good,  reasonably  apparent,  and  that 
the  persons  who  acquire  citizenshp  under  it  shall  not  be  distin- 
guished from  the  former  citizens  for  any  of  the  causes,  or  on  any 
of  the  grounds,  which  previously  characterized  their  want  of  citi- 
lenship.  The  second  section  of  article  1  of  our  State  constitution 
is  to  the  same  effect  The  indictment  fails  to  charge  any  offense^ 
and  the  facts  set  forth  in  it  show  that  no  prosecution  can  be  sus- 
tained against  the  defendant 

The  judgment  is  reversed,  and  an  order  will  be  made  in  this  ooort 
to  discharge  the  accused. 


AvBBBSoir  y.  Thb  Stati. 

(48Ala.aOS.) 

In  aa  ladletaient  for  buglarj.  the  building  entered  waa  deeeribed  M  "tibs 
property  of  the  estate  of  L./'  who  was  a  person  deoeaaed  before  the  oflbnae 
was  oommitted.    HM,  sufficient. 
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TNDIGTMBNT  for  burglary.     The  opinion  states  the  case. 

FUzpatnch  dk  WiUiamson^  for  appellant  Property  must  be- 
long to  some  living  person,  natural  or  artificial.  The  ^*  estate  of 
Mra.  Lewis  "  is  not  such  person.  If  it  means  Mrs.  Lewis'  property^ 
she  was  dead  and  could  not  hold  property ;  if  the  '^estate/'  it  is  a 
l^gal  nonentity.  It  should  have  been  charged  as  the  property  of 
the  executrix,  the  devisees  or  the  lessees.  2  Hale's  P.  0.  181 ;  % 
Easf  s  P.  G.  652 ;  OoU  y.  Cam.,  5  Oratt  696. 

Th6  Attamejf'Oenerdl,  contra. 

PBTBBSy  J.  This  is  a  prosecution  for  burglary.  The  indictment 
18  in  the  following  words  :  ^'  The  grand  jury  of  said  county  charge, 
that  before  the  finding  of  this  indictment,  Bully  Bibb,  alias  Patrick 
Bibb,  atias  Patrick  Anderson,  broke  into  and  entered  a  building* 
attached  to  a  gin-house,  commonly  called  a  lint-room,  the  property 
of  the  estate  of  Mrs.  Lewis,  in  which  goods,  merchandise  or  other 
valuable  articles  were  kept  for  use,  sale  or  deposit,  with  the  intent 
to  steal,  against  the  peace  and  dignity  of  the  State  of  Alabama." 
This  indictment  was  demurred  to  by  the  defendant  in  the  court 
below.  The  ground  of  demurrer  is  that  the  words,  '^  estate  of  Mrs. 
Lewis,"  do  not  embrace  an  averment  that  the  property  belongs  to 
any  person.  There  are  two  other  grounds  alleged,  but  they  are  not 
sustained  by  the  record,  or  they  are  merely  different  statements  of 
the  ground  above  cited.  Whether  the  house  broken  into  and  entered 
is  sufficiently  described  in  the  indictment  or  not,  must  depend  in  a 
great  measure  upon  our  statute  creating  the  offense.  This  statute 
is  in  these  words :  ''Any  person  who,  either  in  the  night  or  day 
time,  with  intent  to  steal,  or  to  commit  a  felony,  breaks  into  and 
enters  a  dwelling-house,  or  any  building  within  the  curtilage  of  a 
dwelling-house,  though  not  forming  a  part  thereof ;  or  into  any 
shop,  store,  warehouse,  or  other  building,  in  which  any  goods,  mer- 
chandise, or  other  valuable  thing,  is  kept  for  use,  sale,  or  deposit, 
is  guilty  of  burglary,  and  must,  on  conviction,  be  imprisoned  in  the 
penitentiary,  or  sentenced  to  hard  labor  for  the  county,  for  not  less 
than  two,  nor  more  than  twenty  years."  Bev.  Code,  §  3695.  It 
will  be  readily  perceived  that  this  definition  of  burglary  is  quite 
different  from  that  of  the  same  offense  at  cofnmon  law.  ''  The  word 
'burglary/  "  says  Mr.  Ohitty  in  his  excellent  and  accurate  treatise  on 
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Oriminal  Law,  **  is  a  compound  of  the  Saxon  term  turgk^  a  hoii8e» 
and  larony  theft ;  and  originally  signified  no  more  than  the  robberj 
of  a  dwelling ;  but  it  is  now  defined  to  be  the  breaking  and  entering 
the  house  of  another  in  the  night-time  with  intent  to  commit  a  felony  9 
whether  the  felony  be  aotnidly  committed  or  not."  Jacob's  Law 
Dic^  Burglary;  8  Inst  68;  3  Ghitty's  G.  L.  1101;  4  BL  Com.  224;  2 
Buss,  on  Grimes,  p.  2,  Metcalfs  ed.  1831.  At  common  law  the  own- 
ership  of  the  house  was  essential  to  the  offense.  It  was  required  that 
it  should  be  **  the  house  of  another.''  Under  our  statute,  this  is  not 
so ;  and  the  character  of  the  building  broken  and  entered  is  all  that 
is  required,  with  such  a  description  of  the  building  as  enables  the 
State  to  identify  it  by  the  evidence  for  the  prosecution.  The  offense 
charged  in  this  indictment  is  one  created  by  the  statute.  The  de- 
scription of  the  offense  is  in  the  language  of  the  statute,  with  such 
a  description  of  the  house  added  as  may  be  proper  to  identify  iL 
This,  under  our  practice,  in  like  cases,  is  enough*  25  Ala.  64 ;  23 
id.  54;  19  id.  552;  18  id.  119;  17  id.  181.  The  identification  of 
the  house  by  description  is  only  so  far  necessary  as  to  protect  the 
defendant,  should  he  be  acquitted,  from  being  a  second  time  put  in 
jeopardy  for  the  same  offense,  or  a  second  time  punished  for  the 
same  cause.  Butler  ▼.  The  State,  22  Ala.  43.  When  the  descrip- 
tion accomplishes  this  purpose  it  is  sufiScient  The  description  in 
this  indictment  quite  comes  up  to  this  requirement  The  demurrer, 
then,  was  properly  oyerruled. 

The  proof  tended  to  show  that  the  accused  had  broken  and  en- 
tered the  house  mentioned  in  the  indictment  with  intent  to  steal  at 
charged  therein.  And  also  that  one  Mrs.  Lewis  had  owned  said 
house  in  her  life-time ;  that  she  had  died  before  the  time  of  the 
finding  the  indictment ;  that  she  had  made  her  will  deyising  the 
lands,  on  which  said  house  was  situated,  to  Fannie  Lampkin  and 

Lampkin,  and  that,  before  the  house  was  entered  as  charged, 

•aid  will  was  duly  proven  and  admitted  to  record  as  required  by  law. 
It  was  also  shown  that  the  estate  of  Mrs.  Lewis  was  unsettled  and 
undivided,  and  that  the  gin-house  property  was  in  the  possession 
of  the  ezecutor  of  her  will,  at  the  time  the  indictment  was  found. 
On  this  testimony,  the  court  was  asked  by  the  accused  to  charge 
the  jury,  ''  That  if  they  find  that  Mrs.  Lewis,  mentioned  in  the 
indictment^  died  in  1870 ;  that  she  made  a  will  devising  the  planta- 
tion and  gin-house  to  Fannie  Lampkin  and Lampkin,  and  that 

the  said  will  was  probated  before  said  gin-house  was  entered  as 
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diarged  in  the  indictment,  then  they  cannot  find  the  defendant 
gnilty  88  charged/'  This  charge  the  oonrt  refused,  and  the  prisoner 
excepted.  The  court  then  charged  the  jury,  ^'  That,  if  theyfound, 
from  the  evidence,  that  in  the  county  of  Lowndes,  the  prisoner 
broke  into  and  entered  the  gin-house  specified  in  the  indictment, 
the  property  of  the  estate  of  Mrs.  Lewis,  deceased,  the  same  being 
a  place  where  goods,  wares,  merchandise,  or  other  valuable  thing, 
was  then  kept  for  use,  sale,  or  deposit,  with  the  intent  to  steal  there- 
from, then  they  may  find  the  prisoner  guilty  as  charged  in  the  in- 
dictment ;*'and  *Hhat  the  death  of  Mrs.  Lewis  before  the  indict- 
ment found,  and  that  she  devised  in  her  will  to  other  persons  the 
lands  upon  which  the  gin-house  is  erected,  and  the  gin-house,  sub- 
ject to  the  payment  of  her  debts,  cannot  afFect  the  owneiship  as 
stated  in  the  indictment,  if  the  evidence  shows  the  estate  of  Mrs. 
Lewis  is  unsettled,  and  that  the  gin-house  was  held  by  her  executor 
ki  the  time  the  indictment  was  found,  for  the  purpose  of  settling 
up  her  estate.''  This  charge  was  also  excepted  to  by  the  accused, 
and  made  a  part  of  the  record  as  required  by  law.  Upon  the  prin- 
ciples already  alluded  to  above,  the  action  of  the  court  below,  in  the 
refusal  of  the  charge  asked  and  in  giving  the  charge  last  above  set 
forth,  cannot  be  condemned.  The  breaking  and  entering  of  any 
house  of  the  character  of  those  named  in  the  statute,  and  for  the 
purpose  and  in  the  manner  forbidden  by  law,  is  burglary.  The  alle- 
gation of  title  is  not  a  characteristic  of  the  ofFense,  but  to  point  out 
with  certainty  the  house  that  had  been  broken  and  entered,  so  tjtiat 
(he  defendant  may  be  enabled  to  deny  with  certainty  the  breaking 
and  entering  complained  of.  The  title  is  only  one  of  the  modes  of 
a  certain  identification  of  the  house,  but  it  is  not  the  .on]y  mode. 
Any  other  mode  that  is  certain  will  do  as  well.  In  burglary  it  is  the 
possession  that  is  invaded ;  and  at  common  law  an  allegation  of  pos- 
session by  a  tenant  was  sufficient.  If  the  domicile  invaded  was  his 
mansion-house  pro  hoc  vice,  he  was  the  owner  for  the  purpose  of  the 
crime.  2  Bish.on  Grimes,  §§  109, 110,  111 ;  3  Ohitty  on  Grimes,110l, 
1102 ;  3  Greenl.  Ev.,  §  81 ;  1  Buss,  on  Grimes,  813,  814,  and  cases 
there  cited.  But  our  statute,  it  will  be  seen  upon  inspection,  does  not 
confine  the  crime  to  the  dwaUing-house  of  another ,  but  to  all  houses 
of  certain  descriptions,  if,  then,  the  allegations  of  the  indictment 
suff  ciently  identify  the  house,  so  that  the  accused  is  apprised  what 
he  has  to  defend,  I  think,  under  our  statute,  this  is  enough.  It 
<•  laid  down  by  Mr.  Ohitty,  if  one  die  in  a  house,  and  his  exeeuton 
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put  flrervants  in  it  and  keep  them  there  at  board  wages,  bnrghiry 
may  be  committed  in  breaking  it,  and  it  may  be  laid  to  the  execa- 
tor'ci  property.  3  Ohitty's  Or.  Law,  1102;  2  Bast's  P.  G.  499..  The 
evidence  in  this  case  was  not  objected  to  when  it  was  delivered 
to  the  jury,  bat  it  is  attempted  to  destroy  its  effect  by  the  charge  of 
the  court.  This  cannot  be  done  unless  it  is  wholly  impertinent, 
and  should  not  have  been  admitted  for  any  purpose  in  the  first 
instance.  I  do  not  think  this  is  the  case.  There  is  no  sensible 
construction  of  the  words  used  in  the  indictment  to  describe  the 
house  alleged  to  have  been  broken  and  entered,  except  that  they 
mean  to  declare  that  the  house  mentioned  constitutes  a  part  of 
the  property  or  estate  of  Mrs.  Lewis.  Bey.  Code,  §  4128.  The 
evidence  tends  to  prove  this  allegation.  There  was  then  no  available 
error  committed  by  the  court  in  the  refusal  of  the  duuge  asked  nor 
in  giving  the  cha^  objected  to. 

The  judgment  of  the  court  below  is  aflSrmedt  and  the  same  will 
be  executed  according  to  law. 


Bbll  r.  Thb  Stati. 

dBAkklBU 


Amtr^fbk  mopUi^indktmMt  charging  mpmrafU  ^sfumi-^^fui  if 

M  to  mUg  ane^^new  trkd. 

Upon  the  trial  of  an  indictment  ebaiging  both  buiglafy  and  laioeny»  the  prir 
oner  was  found  guilty  of  the  former.  The  jadgment  was  xeverMd  on  emr 
and  a  new  trial  was  had  upon  the  same  indictment^  when  the  Joiy  foand  a 
verdict  of  guilty  of  larceny  and  were  discharged.  Bsld,  (1)  that  the  first 
verdict  was  an  acquittal  of  larceny,  and  the  second  verdict,  therefore*  a 
nollity;  (3)  that  the  Jury  ought  to  have  found  a  verdict  as  to  the  hoxglaiy, 
and  their  discharge  withoat  doing  so  operated  as  an  acquittal  of  tlie  bar- 
ghuy. 

INDICTMENT  for  burglary.  The  indictment  contained  four 
counts.  The  &rBt  coxmtwaa  **  noUeprMsed."  The  second  count 
charged  that  the  defendants.  Bell  and  Murray,  ^*  broke  into  and 
entered  ^  a  building,  which  it  described,  in  which  '^  goods,  merohan- 
disc,  trunks,  silver -ware,  etc.,  were  at  the  time  kept  for  deposit, 
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with  the  intent  to  steal/'  against  the  peace,  eto.,  etc.  The  third 
coont  charged  that  the  defendants  ^'  broke  into  and  entered  a  build- 
ing/' described  in  the  count,  in  which  merchandise,  silver-ware, 
trunks,  eta,  '*  were  at  the  time  kept  for  deposit,  and  feloniously 
took  and  carried  away"  certain  specified  articles  of  personal  prop- 
erty, of  the  value  of  more  than  one  hundred  dollars,  the  property 
<if  Mrs.  (Georgia  £.  Saffold,"  against  the  peace,  etc.  The  fourth  count 
was  identical  with  the  third,  with  the  exception  that  it  charged 
that  the  breaking  and  entering  were  done  ''with  the  intent  to 
BteaL" 

At  the  spring  term,  1873,  of  the  city  court,  the  defendants,  hav* 
ing  gone  to  trial  on  a  plea  of  not  guilty,  were  oonyicted  of  bur- 
glary. The  verdict  of  the  jury  was,  **  we,  the  jury,  find  the  de- 
fendants, Bichard  Bell,  and  George  Murray,  guilty  of  bur- 
glary." The  judgment  entry,  after  reciting  the  impaneling  of  the 
jury  on  the  26th  of  March,  1873,  the  defendants'  plea,  etc.,  and 
the  verdict  of  the  jury,  concludes,  ''and  the  said  defendants  were 
lemauded  to  jail  to  await  the  sentence  of  the  court"  The  record 
«hows  that  on  the  2d  of  April,  1873,  the  court  sentenced  the 
defendants  in  accordance  with  the  verdict.  There  is  nothing  in 
the  record  or  bill  of  exceptions  to  show  that  the  defendants  either 
consented  or  objected  to  the  discharge  of  the  jury. 

The  criminating  evidence  against  the  defendants  on  that  trial 
was,  the  recent  and  unexplained  possession  of  the  stolen  property, 
taken  at  the  time  of  the  burglary,  which  property  Bell  and  Murray 
were  endeavoring  to  sell  under  very  suspicious  circumstances  at  the 
time  of  their  arrest  The  defendants  appealed  to  the  Supreme 
Oourt,  which  "reversed  and  annulled  the  judgment  and  sentence 
of  said  city  court,"  and  remanded  the  cause  "  to  the  said  city  court 
for  farther  proceedings  therein,"  on  the  ground  that  the  court 
below  erred  in  not  allowing  the  defendants  a  peremptory  challenge 
to  a  juror. 

At  the  spring  term,  1873,  of  the  city  court,  when  the  cas^  wae 
again  called  for  trial,  the  defendants  pleaded  their  joint  and  sepa- 
rate plea  of  autrefois  acquit  as  to  each  and  all  the  charges  of 
grand  larceny  contained  in  the  several  counts  of  the  indictment 
This  plea  was,  in  short,  by  consent,  and  was  based  upon  the  ver- 
dict and  matters  and  things  of  record  on  the  former  trial,  includ- 
ing the  bill  of  exceptions  then  reserved,  and  the  judgment  of  revcr 
«a^  Tendered  by  the  Supreme  Oourt    The  court  sustained  a  demur 
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rer  to  the  plea,  and  the  defendants  pleaded  not  guilty  to  the  indict-^ 
menty  and  went  to  trial  on  issue  joined  bj  the  State  on  that  plea. 
By  consent,  the  testimony  contained  in  the  bill  of  exceptions, 
reserred  in  the  former  trial,  ^as  introduced  in  evidence,  and  that 
wf^s  all  the  evidence  offered.  The  verdict  of  the  jury  was,  **we, 
th«j  jury,  find  the  defendants  guilty  of  grand  larceny  as  charged  in 
^lie  indictment,  and  recommend  th^m  to  the  mercy  of  the  court '^ 

The  defendants  moved  in  arrest  of  judgment,  on  the  ground  that 
it  appeared  from  the  records  of  the  court  in  the  identical  cause  that 
the  defendants  had,  at  a  former  term,  been  acquitted  on  the  identi- 
cal indictment  in  the  present  case,  of  the  identical  and  same  offenBe- 
of  which  the  jury  found  them  guilty  in  the  present  case,  which  ac- 
quittal was  still  of  force,  etc. 

They  also  moved  the  court  to  discharge  them  from  custody,  and 
to  render  judgment  of  acquittal,  notwithstanding  the  verdict  of 
all  the  charges  contained  in  the  indictment,  on  the  ground  that 
the  proceedings  in  the  former  trial  were  equivalent  to  an. acquittal 
of  the  charge  of  grand  larceny,  and  the  proceedings  on  the  second 
trial  were  equivalent  to  an  acquittal  of  the  charge  of  burglary,. 
whereby  the  whole  case  was  at  an  end,  etc. 

The  court  overruled  both  of  these  motions  and  sentenced  the- 
;l6fendants  in  accordance  with  the  verdict  for  grand  larceny. 

The  defendants  appeal,  and  here  assign  for  error: 

1.  Sustaining  the  diemurrer  to  the  plea  of  autrefois  aeguii. 

S.  Overruling  the  motion  in  arrest  of  judgment 

8.  The  refusal  to  disohaq;e  the  defendants. 

*  Tho8.  0.  Jones  and  J.  Jf.  Fdlkner,  for  appellants.  I.  None 
of  the  counts  which  did  not  charge  the  breaking  and  entry  to  have 
been  felonious,  or,  in  the  language  of  section  3695  of  the  Beyised 
Oode,  *'  with  the  intent  to  steal  or  to  commit  a  felony,''  charge 
barglary.  The  breaking  and  entry  may  have  been  lawful,  as  where 
a  man  breaks  into  a  house  to  extinguish  a  fire  in  the  building,  and 
afterward  commits  a  larceny.  Where  the  intent  with  which  the 
breaking,  etc.,  is  done  is  not  directly  alleged,  the  court  cannot 
•ay,  as  matter  of  law,  that  burglary  is  charged.  A  jury,  on  the 
tacts  charged  in  the  third  count,  might  find  either  a  verdict  of  bur- 
glary or  not  as  they  found  the  intent.  If  this  be  so,  all  presump- 
tions being  solved  against  the  indictment  and  in  fiivor  of  the  der 
fendant,  the  court  cannot  hold  that  ooont  as  charging  burglary. 
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SMe  ▼.  Merrick,  19  Me.  398;  2  Arch.  Grim.  Plead.  328;  2  Hale^ 
184.  As  to  difference  between  alleging  the  fact  of  an  nnlaw- 
fal  intent  and  the  facta  from  which  it  arises,  see  BIUb  y.  Anderaony 
31  Ala.  625. 

2.  The  verdict  of  '^  gnilty  of  burglary/'  on  first  trial,  oi)erated 
an  acquittal  of  all  the  charges  of  larceny.  3  Ala.  200;  6  id.;  28^ 
id.  82. 

3.  A  judgment  on  conyiction  or  acquittal  is  not  necessary  in 
order  that  either  may  constitute  a  bar  to  another  indictment  for  the- 
same  offense.     14  Ohio,  295;  5  Terger,  24;  25  N.  Y.  506;  44  Ala. 
10;  43  id.  402.  ' 

4.  Burglary  and  larceny  are  separate  and  distinct  offenses;  neither 
is  a  grade  or  degree  of  the  other.  2  Hale,  245;  46  Ala.  721;  '24 
Conn.  57. 

5.  These  offenses  are  not  subject  to  the  doctrine  of  merger  under 
our  law.  Hamilton  ▼.  The  Stale,  36  Ind.  286;  Whart  Am.  Orinu 
Law,  Vol.*l,  §  564;  29  Ala.  62. 

6.  The  jurisdiction  of  the  Supreme  Oourt,  on  appeal,  in  a  crhn- 
inal  case,  arises  from  the  statute  and  the  waiver  by  defendant  of  so* 
much  of  his  constitutional  riglit  not  to  be  twice  tried  for  the  s4me^ 
ofiense,  as  will  give  it  the  right  to  order  retrial.  The  waiver  will 
not  be  presumed  to  go  beyond  defendants'  necessities.  The  appeal 
was  not  from  the  acquittal  of  larceny,  but  from  the  conviction  of 
barglary.  If  defendants  had  been  wholly  acquitted,  no  court  would 
have  had  jurisdiction  of  an  appeal,  and  the  principle  is  notditferent 
as  to  the  offense  of  which  the  defendants  were  acquitted,  because- 
at  the  same  time  there  was  a  conviction  and  sentence  for  another 
offense.  Hurt  v.  State,  25  Miss.  374;  1  Bishop's  Grim.  Law  (ed. 
1357),  §  677;  40  Ala.  14.  There  is  no  warrant  in  the  constitution- 
authorizing  a  court  to  require  a  defendant  to  barter  away  his  ac- 
quittal as  the  price  of  the  revision  of  an  illegal  conviction. 

7.  On  the  second  trial  defendants  could  not  be  retried  for  the 
offense  of  which  they  had  been  acquitted  by  reason  of  the  ver- 
dict and  proceedings  on  the  first  trial.  They  should  have  beea 
tried  for  burglary  alone.  GampbeU  v.  The  State,  9  Yerg.  338  ;  Marr 
tin  V.  State,  30  Wis.  222 ;  Oilniore  v.  State,  4  Gal.  337 ;  State  v 
Rose,  25  Mo.  32  ;  State  v.  KettUman,  35  id.  105  ;  Ounther  v.  People, 
25  N.  Y.  406  ;  State  v.  Ttoeedy,  11  Iowa,  351 ;  Mounts  v.  State,  14 
Ohio,  295;  Mortnan  v.  State,  24  Miss. ;  1  Swann,  14;  6  Humph.  410; 
2  Tyler,  471 ;  2  Va.  Gas.  311  ;  16  111. ;  8  Rob.  (La.)  588  ;  13  Tex; 
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185 ;  United  States  t.  Keen,  1  McLean,  4S9 ;  8  Sme.  ft  Marah.  576 ; 
4  Scamm.  168 ;  7  Blackf.  186. 

8.  No  charge  ot  grand  larceny  being  contained  in  the  indiofr> 
ment  on  the  second  trial,  the  Terdict  of  gnilty  of  grand  larceny  on 
that  trial  was  a  nnllity.  It  was  no  reason  for  the  discharge  of  the 
jury.  That  discharge  was  nnaathorized  and  operated  an  acqnittal 
of  the  burglary.  Having  been  acquitted  of  larceny  on  the  first 
trial,  and  the  discharge  of  the  jnry  on  the  second  trial  being  equiva- 
lent to  an  acquittal  of  the  other  charge,  the  whole  case  is  ended 
and  the  defendants  entitled  to  their  discharge.  McCauley  t.  State^ 
26  Ala.;  Ex  parte  Vincent,  43  id.  402;  Gtrogan  y.  The  State,  44 
id.  10. 

Attorney- General  Gardner  and  Sayre  S  GHravee,  contra.  On  an 
appeal  of  a  case  to  the  Supreme  Gourt,  and  a  reversal  thereof*  the 
oase  stands  precisely  as  though  a  new  trial  were  granted,  or  as 
though  it  had  never  been  tried,  and  the  court  must  try  it  over  as  it 
originally  did,  unless  some  count  in  the  indictment  is  decided  by 
this  court  to  be  bad. 

In  North  Carolina  and  South  Garolina,  where  a  defendant  is 
acquitted  upon  one  count  of  an  indictment,  and  convicted  on 
another,  and  appeals,  if  a  venire  de  novo  is  awarded,  it  must  be  to 
retry  the  whole  case.  The  State  v.  Stanton,  1  Ired.  424 ;  The  State 
T.  The  Commissionere,  8  Hill  (S.  0.),  239. 

Where  a  defendant,  being  indicted  for  burglary  and  larceny, 
according  to  the  ordinary  formi,  in  one  count,  was  acquitted  of  the 
burglary  but  convicted  of  the  larceny,  and  obtained  a  new  trial,  it 
was  held  that  the  revision  of  the  ci^se  pervaded  the  whole  indict- 
ment, and  that,  on  the  second  trial,  he  was  to  be  arraigned  on  the 
burglary  as  well  as  the  larceny  portion  of  the  count.  State  v.  J/br- 
rw,  1  Bla«kf.  37. 

So,  the  Circuit  Court  of  the  United  States  for  the  eastern  district 
of  Pennsylvania  held,  that,  after  a  new  trial  on  a  conviction  for 
manslaughter,  the  charge  of  murder  was  reopened.  United  Staiee 
V.  Hardin,  6  Penn.  L.  J.  23 ;  1  Wall.  127.  In  this  case  Justice 
Orier  says,  to  a  party  of  prisoners  who  applied  for  a  new  trial, 
having  been  convicted  of  manslaughter  in  said  court :  ^*  Let  me 
now  solemnly  warn  you  to  consider  well  the  choice  yon  shall  make ; 
another  jury,  instead  of  acquitting  you  altogether,  may  find  yon 
^lilty  of  the  whole  indictment,  and  thus  your  lives  may  become 
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forfeit  to  the  law,  *  *  *  and,  when  your  solemn  election  shall 
hare  been  put  upon  record,  the  court  will  hold  yon  forever  after 
estopped  to  allege  that  your  constitutional  rights  have  not  been 
awarded  to  you." 

In  burglary  and  larceny,  where,  after  the  acquittal  of  the  greater 
offense,  but  conviction  of  the  less,  a  new  trial  is  granted,  the  whole 
case  is  said  to  have  been  opened,  and  the  defendant  ezpoged  on  the 
lecond  trial  to  the  double  charge.  Hm  State  v.  Morris^  1  Blackf. 
87 ;  Morris  v.  The  State,  8  S.  &  M.  762 ;  Esmon  v.  State,  1  Swann 
(Tenn.),  14 ;  Staie  v.  KittU,  2  Tyler,  471. 

The  decisions  in  this  State  on  which  the  defendants  will  rely  ar» 
The  State  v.  Coleman  A  Owen,  3  Ala.  14,  and  Martin  A  Flynn  v. 
The  Siute,  28  id.  71.  The  point  decided  in  these  cases  was  not 
made  by  the  record,  nor  did  it  come  into  question  in  either  case.. 
Besides,  they  are  not  applicable  to  the  case  at  bar ;  these  and  all 
the  other  decisions  cited  by  the  defendants'  counsel,  it  will  be 
observed  by  the  court,  are  cases  where  the  conviction  was  of  a  lower 
grade  of  offense,  and  the  court  held  that  it  amounted  to  an  acquit- 
tal as  to  the  higher  grade  of  offense,  and  the  authorities  are  by  no> 
means  uniform  as  to  this  doctrine ;  and  we  do  not  think  it  the  set- 
tled law  of  the  land. 

But  the  defendants  do  not  cite  a  single  case  where  a  conviction  of 
a  higher  offense  is  a  bar  to  a  prosecution  for  a  lower  offense,  of  a 
kindred  kind,  because  the  smaller  offenses  are  embraced  in  the 
greater.  This  is  a  conviction  of  burglary,  as  in  the  case  at  bar, 
and  includes  all  the  minor  offenses  of  a  kindred  kind ;  it  includes 
that  of  grand  larceny. 

Take,  for  instance,  the  case  of  Stokes,  which  so  recently  engaged 
the  public  mind.  He  was  first  found  guilty  of  the  murder  of  Fisk; 
the  case  was  reversed  by  the  New  York  Oourt  of  Appeals.  On  a 
second  trial,  he  was  convicted  of  manslaughter.  Do  we  hear  of 
any  plea  on  his  behalf,  on  the  second  trial,  that  he  was  acquitted  of 
manslaughter  by  the  first  verdict,  of  murder  t  Do  we  hear  of  any 
motion  in  arrest  of  judgment  on  the  above  ground  P  Would  the 
court  have  entertained  a  plea  so  contrary  to  all  reason  P  Such  a 
decision  would  be  the  abrogation  of  the  criminal  code.  Take  an 
appeal  as  in  the  case  at  bar,  on  some  technicality,  have  the  case 
reversed,  then  plead  a  former  acquittal  as  to  all  the  counts  in  the 
faidiotment,  except  the  one  found  on,  then  risk  the  jury  finding  on 
some  other  count;  if  they  miss  it  on  the  first  appeal,  try  it  again  and 
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4igain,  uid  finallf  it  would  be  impossible  to  convict,  it  matters  nol 
what  would  be  the  magnitude  of  the  crime. 

The  proposition  asserted,  yirtnallj,  by  the  defendants'  oounsel  if, 
ihat  tfoo  convidions  are  in  fact  an  acquittal. 

BniOKELLy  J.  •  A  paradox  is  a  proposition  seemingly  absurd,  yet 
true  in  fact  An  instance  is,  that,  under  the  constitution  and  laws 
of  Alabama,  and  under  an  indictment  charging  the  defendant  with 
two  distinct  felonies,  two  verdicts  rendered  at  different  terms  of 
the  primary  courts  the  first  expressly  finding  him  guilty  of  one  of 
the  felonies,  the  second  expressly  finding  him  guilty  of  the  other, 
may,  when  accompanied  by  an  unauthorized  discharge  of  the  second 
jury,  amount  to  an  acquittal,  and  operate  as  such. 

Section  9  of  article  1  of  our  State  constitution  provides  :  **  That 
no  person  shall  be  accused,  arrested,  or  detained,  except  in  cases 
ascertained  by  law  and  according  to  the  forms  which  the  same 
has  prescribed ;  and  that  no  person  shall  be  punished  but  by  virtue 
of  a  law  established  and  promulgated  prior  to  the  offense,  and  legally 
applied.*' 

Section  2  of  article  6  of  that  constitution  is  in  the  following 
words  :  '^  Except  in  cases  otherwise  directed  in  the  constitution,  the 
Supreme  Court  shall  have  appellate  jurisdiction  only,  which  shall 
be  co-extensive  with  the  State,  under  such  restrictions  and  regula- 
tions, not  repugnant  to  this  constitution,  as  may  from  time  to  time 
be  prescribed  by  law." 

The  restrictions  and  regulations  as  to  the  appellate  jurisdiction 
^f  the  Supremo  Oourt  in  criminal  cases  liave  been  prescribed  by 
law  and  are  contained  in  chapter  xii,  title  3,  part  iv,  embracing 
sections  4302  to  4316  inclusive,  of  the  Bevised  Code  of  Alabama. 
Section  4302  declares  that  any  question  in  law  arising  in  any  of  the 
proceedings  in  a  criminal  case  tried  in  the  Circuit  or  City  Court 
may  be  reserved  by  the  defendant^  but  not  by  the  State,  for  the  con- 
sideration of  the  Supreme  Court,  and  if  the  question  does  not  dis- 
tinctly appear  on  the  record,  it  must  be  reserved  by  bill  of  excep- 
tions duly  taken  and  signed  by  the  presiding  judge  as  in  civil  casea 
By  the  sections  of  the  Code  above  recited,  the  defendant  in  any 
criminal  case,  but  not  the  State,  may  take  the  case  to  the  Supreme 
Court  by  appeal  or  writ  of  error ;  and  in  any  case  taken  to  the 
Supreme  Court  under  the  provisions  of  said  chapter,  no  assign- 
ment of  errors,  or  joinder  in  error,  is  necessary;  but  '^the  court 
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inngt  render  such  judgment  as  the  law  demands ; "  and  if  it  reverses 
the  judgment  of  the  primary  coart,  may  order  a  new  trials  or  the 
discharge  of  the  defendant,  '^  or  make  such  other  order  as  the  case 
jnay  require.''    Bev.  Code,  gS  4314,  4316. 

In  the  language  of  Chief  Justice  Oibson,  '^  our  jurisprudenob 
Abounds  with  unreasonable  advantages  enjoyed  by  the  accused* 
The  least  slip  in  the  indictment  is  fatal;  a  new  inal  cannot  be 
awarded  after  an  acquittal  prodticed  by  the  most  glaring  misdireo^ 
turn  ;  and  the  prisoner  is  to  be  acquitted  whenever  there  is  a  reas* 
enable  doubt  of  his  guilt.  These  and  many  other  unreasonable 
advantages,  the  law  allows  on  principle  of  humanity  or  policy.'' 
*  *  *  «<  But,  feeling  as  I  do,  a  horror  of  judicial  legislation,  I 
would  suffer  any  extremity  of  inconvenience,  rather  than  step  be- 
yond the  legitimate  province  of  the  court,  to  touch  even  a  hair  of 
any  privilege  of  a  prisoner/'  etc.  The  Oommonwealth  v.  Lester,  17 
Serg.  &  Bawle,  164. 

The  indictment  here  to  be  considered  was  found  at  the  February 
term,  1873,  of  the  city  court  of  Montgomery,  and  consists  of  four 
-counts.  The  first  count  was  nol  pressed.  The  second  charges  thai 
the  defendants  ''broke  into  and  entered  a  building,"  described  in 
that  count,  ''with  the  intent  to  steal."  The  third  count  charges 
that  the  defendants  "broke  into  and  entered  a  building'* 
described  as  in  the  second  count,  "  and  feloniously  took  and  carried 
away  "  certain  specified  articles  of  personal  property  of  a  specified 
third  person  "of  the  value  of  more  than  one  hundred  dollars." 
This  third  count  contains  no  averment  as  to  the  intent  with  which  the 
defendants  broke  into  and  entered  the  building.  The  fourth  count 
<)harges  that  the  defendants  "  broke  into  and  entered  a  building," 
described  as  in  the  second  and  third  counts,  "  with  the  intent  to 
steal,  and  feloniously  took  and  carried  away "  personal  property, 
as  described  in  the  third  count,  "  of  the  value  of  more  than  one 
hundred  dollars." 

Under  section  3695  of  our  Bevised  Code,  which  defines  burglary 
<liffcrently  from  the  common  law,  the  second  count  is  a  count  for 
burglary  only,  and  does  not  include,  nor  authorize  a  conviction  for 
•the  offense  of  grand  larceny.     Fisher  v.  The  State,  46  Ala.  720. 

Under  the  definition  of  burglary  contained  in  that  section  of  the 
Code,  the  third  count  is  not  a  count  for  burglary,  because  it  contains 
no  averment  that  the  defendants  broke  into  and  entered  the  building 
""  with  intent  to  steal  or  to  commit  a  felony."    An  averment  of  the 
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existence  of  the  intent  to  steal  or  to  commit  a  felony,  at  the  time 
they  broke  into  and  entered  the  building,  was  essential  to  make  that 
count  a  good  one  for  burglary.  Oliver  y,  Tlis  State,  17  Ala.  587; 
Ogletree  t.  The  State,  28  id.  693;  Moore  v.  The  Commonwealth,  6 
Meto.  243.  As  that  count  did  not  contain  such  averment,  it  is  a 
count  for  gi:and  larceny  only.  The  fourth  count  is  a  count  for 
burglary  and  grand  larceny;  and  under  it  the  defendants  might,  on 
the  first  trial,  have  been  convicted  of  either,  or  of  both  of  these 
offenses#  But  if  they  had  been  convicted  of  both,  under  that  count, 
there  could  have  been  but  one  penalty,  because,  in  that  event,  the 
merciful  and  just  construction  in  favor  of  the  defendants  would 
have  been,  that  as  both  offenses  were  charged  in  the  same  count, 
ihey  should  be  deemed  as  ^'  one  continued  act,"  for  which  but  one 
penalty  could  be  adjudged.  Joeslyny.  The  Commonwealth,  6  Meto. 
236. 

Under  our  Code,  burglary  and  grand  larceny  are  distinct  felon- 
ies  of  the  same  grade,  subject  to  the  same  nature  of  punishment^ 
and  may  be  joined  in  the  same  indictment,  but  are  not  subject  to 
the  doctrine  of  merger.  Johnson  v.  Stale,  29  Ala.  62;  HamiWm 
V.  The  State,  36  Ind.  286;  Wilson  v.  The  State,  37  Ala.  134;  Whart 
Amer.  Orim.  Law,  VoL  1,  §  564. 

When  the  defendants  were  put  on  trial  under  this  indictment,  at 
the  February  term,  1873,  of  the  city  court  of  Montgomery,  and 
evidence  as  to  their  guilt  was  submitted  to  the  jury,  they  were  in 
jeopardy,  both  as  to  burglary  and  larceny,  and  might  have  been 
convicted  and  punished  for  both  under  the  distinct  counts  of  the 
indictment.    Josslyn  v.  Commonwealth,  6  Mete.  236. 

If  on  that  trial  the  verdict  of  the  jury  had  been,  ''  we,  the  jury, 
find  the  defendants  guilty  as  charged  in  the  indictment,"  or,  ^'we, 
the  jury,  find  the  defendants  guilty  of  burglary  and  grand  larceny 
as  charged  in  the  distinct  counts  of  the  indictment,"  they  certainly 
could  have  been  tried  again  for  both  burglary  and  grand  larceny, 
after  they  had  brought  the  case  to  this  court  and  procured  a  rever- 
sal of  the  judgment  of  the  city  court. 

But,  on  that  trial,  the  verdict  was,  '^  we,  the  jury,  find  the  defend- 
ants, Bichard  Bell  and  George  Murray,  guilty  of  burglary."  That 
verdict  was  received  by  the  city  court,  and  judgment  and  sentenoe 
thereon  entered  by  that  court,  against  the  defendants,  to  the  effect, 
that  each  of  them  be  confined  in  the  penitentiary  for  specified 
periods. 
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The  deCandantB  thereupon  took  the  oaae  to  the  Sapieme  Oonrfc 
under  tiie  pioTiiioiis  of  the  Oode  abore  dted*  And  at  the  June 
term,  1878,  this  oonrt  reyened  the  said  judgment  and  sentenoe  of 
the  dty  oonrt  and  remanded  the  oaae  to  that  oonrt  "  for  farther 
pTDoeedings.'' 

As  the  indiotment  was  for  bnrglary  and  grand  laroeny,  and  the 
rerdiot  was  only  for  burglary,  the  necessary  intendment  of  the  find- 
ing was  that  the  defendants  were  not  guilty  of  the  alleged  larceny. 
''  As  to  all  which  is  not  found,  the  oonclusion  must  be,  that  the 
jnry  intended  to  acquit"  Naney  t.  The  8M$,  6  Ala.  488;  JVofors 
T.  1%0  State,  id.  MO;  Bums  y.  The  State,  8  id.  818;  Martin  and 
Ftmn  T*  lie  State,  28  id.  72,  and  authorities  cited  in  appellant's 
brief. 

The  legal  effect  of  that  Terdict  of  acquittal  of  larceny,  whether 
any  judgment  was  rendered  on  it  or  not,  was  to  put  the  alleged 
larceny  as  completely  out  of  the  indictment  and  case,  as  if  it  had 
noTor  been  in  the  indictment  or  case.  Mount  ▼.  The  State,  14 
Ohio,  295;  Shepherd  t.  People,  24  N.  Y.  406;  The  State  t.  Martin, 
80  Wis.  228;  People  y.  Gilmore,  4  Gal.  876;  Hurt  y.  The  State,  26 
Miss.  878;  Campbell  y.  State,  9  Yerger,  383;  1  Bish.  Grim.  Law 
(ed.  1866),  §  676;  State  ▼.  Rose,  29  Mo.  82;  Jonee  y.  State,  18  Tex. 
168;  Morrie  y.  State,  8  Smedes  ft  Marshall,  762,  and  authorities  in 
appellant's  brief.* 

The  case  when  brought  by  the  defendants  to  this  court  at  its 
June  term,  1878,  had,  by  the  aforesaid  proceedings  in  the  city 
court,  become  a  case  for  burglary  only.  This  court  was  bound  to 
treat  it  as  such;  and  in  reversing  the  judgment  and  sentenoe  of 
the  city  court  at  the  instance  of  the  defendants,  the  Supreme  Gourt 
had  no  jurisdiction  to.depriye  them  of  the  advantages  which  the 
law  gave  them  as  the  result  of  the  final  verdict  The  jurisdiction 
of  tUs  court  in  the  case  as  brought  was  appellate  only.  As  the 
ease,  when  brought  here,  had  become  one  for  burglary  only,  it  re- 
mained a  case  for  burglary  only  when  remanded  to  the  city  courL 
Authorities,  eupra. 

After  the  case  was  thus  remanded,  the  diy  court,  m  effect,  re* 
quired  the  defendants,  not  only  to  be  tried  for  the  alleged  burglary, 
hut  again  to  be  put  in  jeopardy  for  the  alleged  larceny,  of  which 
they  had  been  acquitted  as  aforesaid.    They  were  put  on  trial  for 
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both  bnglaiiy  and  gnmd  laroeny,  precisely  as  if  iheie  had  been  no 
former  trial  or  former  verdict.  On  this  trial  at  the  February  term, 
1874,  of  the  dty  oonrt,  the  same  evidence  which  had  been  adduced 
on  the  former  trial  was  introduced,  but  the  verdict  was  ''we,  the 
jury,  find  the  defendants  guilty  of  grand  larceny  as  charged  in  the 
inddotment,"  ''and  recommend  them  to  the  mercy  of  the  courf 
The  city  court  received  this  verdict,  remanded  the  defendants  to 
jail  to  await  sentence,  and  discharged  the  jury.  No  consent  of  the 
defendants  to  this  discharge  of  the  juiy  appears,  and  such  consent 
oannot  be  presumed. 

If  this  last  verdict  were  of  any  validity,  its  undoubted  effect  and 
meaning  in  law  would  be  that  the  jury  found  the  defendants  not 
guilty  of  burglary.  But  that  verdict  is  a  mere  nullity,  because  the 
charge  of  grand  larceny  had  been  put  out  of  the  case  by  the  verdict 
and  proceedings  on  the  former  triaL  FUher  v.  7%0  StcUe^  46  Ala. 
721. 

A  verdict  which  is  a  mere  nullity  is  no  legal  reason  for  the  dis* 
charge  of  the  jury.  And  when,  as  here,  that  is  the  only  reason  for 
the  discharge  of  the  jury,  and  there  is  no  evidence  that  the 
defendants  consented  to  such  discharge,  the  legal  effect  of  such  dis-' 
charge  is  the  acquittal  and  discharge  of  the  defendants  from  aiij 
further  prosecution  for  the  offense  or  offenses  set  forth  in  the 
indictment  Ex  parte  Vincenty  43  Ala.  402;  McCauUy  y,  8kKt$f 
26  id.  135. 

It  is  not  the  verdict  finding  defendants  guilty  of  grand  larceuy 
on  the  last  trial,  which  acquits  them  of  burglary.  At  the  time  of 
that  trial,  there  remained  in  law  no  such  charge  as  grand  larceny 
in  the  indictment.  That  which  acquits  defendants  on  the  last 
trial,  is  not  the  void  verdict,  but  the  discharge  of  the  jury^  cluurged 
with  the  trial  of  defendants  for  burglary,  without  necessity  and 
without  their  consent.  The  void  verdict  had  no  effect  The  jury 
should  have  been  instructed  to  have  returned  to  their  deliberations. 
As  the  jury  was  not  so  instructed,  but  was  discharged  without  a 
verdict  on  the  only  charge  by  law  it  was  authorized  to  consideii 
and  without  consent  of  defendants,  that  dispersion  of  the  jury 
operated  an  acquittal.  So,  on  the  first  trial,  when  defendants  were 
in  jeopardy  for  both  burglary  and  larceny,  the  discharge  of  the 
jury  without  rendering  a  verdict  as  to  larceny,  and  without  consent 
of  defendants  (although  it  did  render  a  verdict  as  to  burglary), 
operated  an  acquittal  of  the  larceny.     This  is  one  of  f  se  strongest 
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Mid  mort  logical  teaaonB  f pr  the  rule  that,  where  def endAots  bx% 
put  on  trial  on  seTend  coants,  and  the  jury  find  only  as  to  one,  the 
defendants  are  thereby  acquitted  as  to  the  others. 

It  ie  a  settled  rale  in  this  State,  that  the  nnanthoriaed  discharge 
of  a  jniy,  charged  with  the  trial  of  a  defendant,  in  a  criminal  case, 
19  tantamount  to  his  acquittal  of  all  the  alleged  offenses  upon  which 
the  jury  did  not  expressly  pass  or  were  preyented  from  passing  by 
the  unwarranted  discharge.  From  this  rule  it  follows  that,  where 
two  charges  are  contained  in  an  indictment,  and  on  the  first  trial 
there  was  a  discharge  of  the  jury  without  necessity  and  without 
consent  of  defendants,  before  the  jury  had  passed,  and  whereby 
they  were  prevented  from  passing  on  the  first  offenses,  that  dis- 
duurge  is  tantamount  to  an  acquittal  of  the  offense  not  passed  on. 
If,  on  the  second  trial,  the  jury,  which  then,  in  Jaw,  are  charged 
to  inquire  into  the  second  offense  only,  are  discharged  without 
necessity,  and  without  defendants'  consent,  that  discharge  operates 
an  acquittal  of  the  second  and  only  remaining  offense,  whereby 
defendants  are  freed  from  the  whole  charge. 

Strictly  speaking,  then,  it  is  not  the  two  verdicts  against  the 
defendants  in  the  present  case,  which  operate  an  acquittal,  but  the 
unwarranted  discharge  of  the  jury  on  the  last  trial,  as  shown  by 
the  record* 

We  have  been  aided  in  our  investigations  of  this  case,  and  the 
inlportaht  and  delicate  questions  it  involves,  by  the  elaborate  aifd^ 
exhaustive  briefis  of  the  counsel  for  the  appeUants,  creditable  to 
their  industry  and  discrimination.  To  these  we  refer  as  contain- 
ing the  citation  of  many  authorities  not  cited  in  this  opinion,  sus- 
taining the  conclusion  we  have  reached. 

The  judgment  of  the  city  court  is  reversed,  and  a  judgment 
must  be  here  rendered  discharging  the  appellantai 
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Tnm^^ffr  what  pwrpom  mof  rmim  mmmv. 

A.  towB  flHiiiol  nlM  bj  taxatloii  or  bj  pledge  of  Hi  «ndtt»  or  pay  fna  to 
kfeMiii7»  mammf  for  the  ezpenaes  of  a  eomiiiltlee  diroetad  bj  a  ^oCa  of  tha 
town  to  patttkNH  tha  leglalatiua  lor  tha  annaiatifla  of  tha  town  la  nmsAm 
town. 

PETITION  of  ten  persons,  repieaenting  that  they  were  all  taaotbla 
inhabitants  of  the  town  of  West  Boxbury ;  that  on  the  18th  of 
NoTember,  1872,  a  town  meeting  of  the  town  was  held  in  pursn- 
anoe  of  a  warrant  issued  by  the  selectmen  theref or,  which  warrant 
oontainedy  among  others,  the  following  article :  '^  To  see  if  the 
town  will  appoint  a  committee  to  petition  the  legislataie,  at  its  next 
session,  for  the  passage  of  an  act  anthorising  the  annexation  of  the 
town  of  West  Boxbnry  to  the  city  of  Boston,  and  to  make  an  appro* 
priation  therefor. '^ 

That  this  article  came  up  for  consideration  in  the  oonrse  of  the 
meeting,  and  therenpon  the  following  votes  were  separately  passed 
by  a  majority  of  the  Toters  then  present :  ''  Voted,"  that  certain 
parsons  who  were  named,  **  be,  and  they  are  hereby  appointed  a 
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committee .  to  petition  the  legialatore,  at  its  next  seflsion,  for  the 
passage  of  an  act  authorizing  the  annexation  of  the  town  of  West 
Boxboiy  to  the  city  of  Boston,  and  said  committee  are  herebj 
authorized  to  appear,  with  counsel,  before  any  committee  of  the 
l^islature  to  whom  said  petition  may  be  referred,  and  faTor  the 
granting* of  said  petition.'^ 

'^  Voted,  that  for  the  purpose  aboTC  named,  the  sum  of  $5,000 
if  hereby  appropriated,  and  the  treasurer,  under  the  direction  of  the 
selectmen,  is  hereby  authorized  to  borrow  the  same." 

The  petition  then  alleged  that  the  petitioners  had  no  accurate  or 
exact  information  as  to  the  action  of  this  committee,  or  what,*if 
any,  steps  had  been  taken  by  it  under  the  votes,  or  whether  the  sum 
of  ^,000  pretended  to  be  appropriated,  or  any  part  of  it,  had  been 
raised  by  pledging  the  credit  of  the  town,  or  otherwise,  but  that 
they  were  informed  and  belieyed  that  none  of  it  had  been  paid  out 
by  said  town  or  by  its  treasurer ;  that  they  were  informed  and 
believed  that  the  treasurer  of  the  town  deemed  himself  bound  by 
these  Totes,  and  authorized  to  act  under  them,  and  intended  and 
was  preparing  to  pay  out  of  the  town  treasury  the  whole  or  a  part 
of  the  sum  voted. 

The  petition  then  averred  that  the  votes  were  illegal ;  that  the 
town  had  no  legal  right  to  raise,  appropriate  or  pay  over  money 
for  the  objects  named  in  the  votes,  and  prayed  that  the  treasurer  of 
the  town  be  enjoined  from  taking  any  action  under  the  votes. 

To  this  petition  the  defendant  demurred,  because  the  petitioners 
bad  not  stated  a  case  which  entitled  them  to  any  relief. 

The  case  was  heard  and  reserved  by  Ohapmak,  G.  J.,  for  the 
consideration  and  decision  of  the  full  court,  on  bill  and  demurrer* 

Q.  0.  Shatiuek  and  B.  M.  Morse,  Jr.,  for  defendants. 

R.  Olney  and  W*  Minotf  3d,  for  petitioners. 

Ein>iooTT,  J.  The  single  question,  presented  for  decision  in 
this  case,  is  whether  a  town  has  the  legal  right  and  power  to  raise 
by  taxation  or  pledge  of  its  credit,  or  to  pay  from  its  treasury  any 
money  for  the  expenses  of  a  committee  directed  by  a  vote  of  the 
town  to  petition  the  legislature  for  the  annexation  of  the  town  to 
the  city  of  Boston,  and  to  appear  with  counsel  to  advocate  the 
annexation. 
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It  is  well  settled  by  oar  decisions,  that  towns  derive  all  their 
authority  to  tax  their  inhabitants  from  the  statutes ;  if  the  author- 
ity to  tax  for  a  particular  purpose  is  not  found  there,  either  in 
express  terms  or  by  necessary  implication^  it  does  not  exist.  If  it 
is  to  be  found,  the  action  of  the  town  in  such  case  is  binding  and 
oonclusiYe  ;  and  whether  the  town  acted  wisely  and  with  proper 
discretion,  is  not  a  subject  of  investigation  or  revision  by  this  court- 

It  is  not  necessary  to  cite  all  the  authorities  to  this  proposition ; 
the  earliest  and  the  latest  cases  lay  down  this  rule.  Stetson  v. 
Kempton,  13  Mass.  272 ;  Friend  v.  Gilbert,  108  id.  408 ;  Higginson 
V.'  Nahant,  11  Allen,  530. 

It  is  not  contended  by  the  defendants  that  the  power  to  tax  its 
inhabitants  for  such  a  purpose  is  specifically  given  or  comes  within 
any  of  the  objects  enumerated  In  the  statutes  for  which  towns 
have  authority  to  raise  money.  But  it  is  argued,  that  the  annexa^ 
tion  of  a  town  to  a  city  is  a  matter  nearly  affecting  the  rights  of 
a  town,  that  it  relates  to  and  involves  questions  of  municipal  con- 
cern, that  a  town  has  a  right  to  petition  the  legislature  for  such  a 
purpose,  and  that  the  expenses  attending  such  application  fall 
properly  within  the  final  clause  of  that  section  of  the  statute 
authorizing  towns  to  raise  money  ^^  for  all  necessary  charges  arising 
therein.**    Gen.  Stai,  ch.  18,  §  10. 

''  Necessai7  charges  **  are  not  confined  to  the  objects  sjiecifically 
enumerated  in  section  10,  but  must  include  the  necessary  charges 
arising  from  the  exercise  of  any  power  confeiTcd,  or  duty  imposed 
on  towns  by  other  provisions  of  the  General  Statutes  or  subsequent 
statutes.  This  case  not  being  provided  for  in  the  statutes,  it 
becomes  necessary  to  consider,  whether  the  power  to  tax  for  this 
purpose,  as  for  a  necessary  charge  arising  within  the  town,  can  be 
inferred  or  deduced  from  any  power  given  or  duty  imposed  on 
towns,  or  can  be  said  to  come  witl|in  the  general  scope  of  the 
objects  and  purposes  for  which  towns  are  incorporated. 

This  clause  has  received  judicial  interpretation  in  a  series  of  well- 
considered  cases.  The  leading  case  is  Stetson  v.  Eemptan,  supra. 
The  meaning  of  the  word  '^  necessary  **  in  the  statute  is  discussed 
at  length  by  Ohief  Justice  Parker,  with  a  fullness  of  illustration 
in  regard  to  the  various  expenses  which  may  be  said  to  fall  within 
the  words  '^  necessary  charges,"  that  seems  to  exhaust  the  subjecti 
and  has  not  been  materially  enlarged  by  later  decisions.  Ue  says* 
<<The  phrase,  'necessary  charges,'  is  indeed  general ;  but  tlie  verj 
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geaenlitj  of  the  expression  shows  that  it  must  have  a  reasonable 
limitation.  For  none  will  sappose  that  under  this  form  of  expres- 
sion OTerytax  would  be  legal  which  the  town  should  choose  to  sanc- 
tion. The  proper  construction  of  the  term  must  be  that  in  addi- 
tion to  the  money  to  be  raised  for  the  poor,  schools,  etc.,  towns 
might  raise  such  sums  as  should  be  necessary  to  meet  the  ordinary 
expenses  of  the  year ;  such  as  the  payment  of  such  municipal  offi- 
cers as  they  should  be  obliged  to  employ,  the  support  and  defense 
of  such  actions  as  they  might  be  parties  to,  and  the  ezi)en8e8  they 
would  incur  in  performing  such  duties  as  the  laws  imposed,  as  the 
erection  of  powder-houses,  providing  ammunition,  making  and 
repairing  highways  and  town  roads,  and  other  things  of  a  like 
nature,  which  are  necessary  charges  because  the  effect  of  a  legal 
dischaige  of  their  corporate  duty.  The  erection  of  public  build- 
ings for  the  accommodation  of  the  inhabitants,  such  as  town- 
houses  to  assemble  in,  and  market-houses  for  the  sale  of  proTisions, 
may  also  be  a  "proper  town  charge,  and  may  come  within  the  fair 
meaning  of  the  term  necessary  ;  for  these  may  be  essential  to  the  com- 
fort and  convenience  of  the  citizens.  *  *  ♦  With  respect  to 
the  defense  of  any  town  against  the  incursions  of  an  enemy  in  time 
of  war,  it  is  difficult  to  see  any  principle  upon  which  that  can  be- 
come a  necessary  town  charge.  It  is  not  a  corporate  duty,"  etc 
In  another  case  in  the  same  volunfe,  Rumford  School  District  v. 
Wood,  13  Mass.  193,  the  chief  justice  said  of  towns  that  they  may 
be  considered  as  quasi  corporations,  with  limited  powers  co-exten- 
sive with  the  duties  imposed  on  them  by  statute  and  usages.  The 
rule  of  construction  laid  down  in  these  early  cases  has  been  strictly 
followed  in  the  latter  decisions.  In  Parsons  v.  Ooshen,  11  Pick. 
896,  Mr.  Justice  Wilde  says,  '^  The  important  question  in  this  case 
is  settled,  and  upon  principles  that  cannot  be  controverted,  in  Stet- 
son V.  Kempton.*^  In  Anthony  v.  Adams,l  Mete.  284,  Chief  Justice 
Shaw  said :  ^^It  is  now  well  settled  that  a  town  in  its  corporate 
capacity  will  not  be  bound,  even  by  an  express  vote  of  a  majority, 
to  the  performance  of  contracts  or  other  legal  duties  not  coming 
within  the  scope  of  the  objects  and  purposes  for  which  they  are 
incorporated."  In  Vincent  v.  Nantucket^  1 2  Gush.  103,  it  was  said 
by  Mr.  Justice  Merrick,  ''Their  contracts  will  be  valid  when 
inade  in  relation  to  objects  concerning  which  they  have  a  duty  to 
perform,  an  interest  to  protect,  or  a  right  to  defend.  But  here  is 
the  extent  at  once  of  their  right  and  their  power.    They  cannot 
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engage  in  enterprifles  foreign  to  the  purposes  for  whioh  they  wen 
incorporated,  nor  assume  responsibilities  which  inTolve  undertdc- 
ings  not  within  the  compass  of  their  corporate  powers.*' 

Following  this  rule  of  construction,  this  court  has  held  expend]* 
tares  to  be  l^gal,  though  not  within  the  express  terms  of  the 
statutes,  but  incidental  to  and  within  the  scope  of  the  powers  of  a 
town ;  as  for  the  erection  of  market  and  town-houses,  and  the  con* 
struction  of  reservoirs  to  supply  fire-engines ;  SpavMing  y.  LoweUf 
23  Pick.  71 ;  HrencA  y.  Quiney,  8  Allen,  9  ;  Hardy  y.  WaUham,  8 
Mete.  163  ;  for  the  support  of  a  public  clock,  as  within  the  juris- 
diction of  a  town  in  the  same  manner  as  hay  scales,  burying 
grounds,  wells  and  reseryoirs,  being  objects  of  convenience  and 
necessity  to  the  inhabitants.  WiUard  y.  Newburyport,  IS  Pick. 
227.  A  town  may  also  indemnify  its  officers  against  liabilities  in- 
curred in  the  bona  fide  discharge  of  their  official  duties,  as  in  regard 
to  the  re-assessment  of  taxes,  the  repairs  of  a  highway,  the  report 
of  a  school  committee,  the  erection  of  a  town-house,  all  incidental 
to,  and  connected  with  the  exercise  of,  the  powers  of  a  town ;  Nelson 
V.  Milford,  7  Pick.  18  ;  Bancroft  y.  Lynnfieid,  18  id.  568 ;  FuJUr 
y.  Oroton,  11  Gray,  840 ;  HadseU  y.  Hancock,  3  id.  526 ;  BabbM 
y.  Savoy,  3  Gush.  530 ;  and  may  pay  for  professional  seryices  in 
the  defense  of  suits,  independent  of  the  result  of  the  suit,  and 
whether  the  town  acted  legally  or  illegally  in  the  matter  in  contro- 
yersy,  it  being  in  the  ordinary  administration  of  town  afihirs. 
Cushing  y.  Sioughton,  6  id.  380. 

It  is  not  important  to  cite  the  numerous  cases  in  which  yotes  of 
towns  haye  been  declared  illegal  and  yoid  by  this  court,  as  none  of 
them  turn  on  the  special  construction  of  these  words  in  the  statute, 
or  in  any  way  modify  or  change  the  rule  of  construction  preyiously 
stated. 

We  are,  therefore,  brought  directly  to  the  question  whether  this 
yote  of  the  town  of  West  Boxbury  was  an  abuse  of  legal  right  and 
power.  Upon  a  review  of  the  authoritiefl,  and  upon  principle,  it  is 
yery  clear,  that  towns,  denying  all  their  power  to  raise  money  and 
tax  their  inhabitants  from  the  statutes,  must  necessarily  be  confined 
in  their  expenditures  of  money,  and  the  consequent  power  to  tax 
their  inhabitants  therefor,  to  the  objects  and  purposes  named  in  the 
statutes,  and  to  those  other  objects  and  purposes  not  named,  but  so 
connected  with  and  incidental  to  the  objects  named,  and  so  directly 
yithin  the  Ime  of  their  corporate  duty  and  power  in  the  ordinary 
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administrationB  of  their  afiPairs  as  towns,  that  they  may  be  fairly 
{uresumed,  by  necessary  implication,  to  bo  included  in  the  words 
''other  necessary  charges."  Such  incidental  power  must  spring 
firom  some  power  granted  in  terms,  and  relate  to  a  subject-matter 
set  forth  with  distinctness  in  some  portion  of  the  statutes,  and 
which  is  in  some  way  necessary  for  the  town  to  do  in  carrying  out 
and  performing  its  corporate  duties,  as  an  existing  body  politic. 
Else  it  has  no  power  to  tax  its  inhabitants,  for  the  principle  ol  a 
tax  is  that  it  is  necessary  by  reason  of  a  public  duty  in  the  town  to 
do  something  in  obedience  to  and  imposed  by  public  law. 

It  18  difficulty  therefore,  to  see  how  annexation  to  another  munic 
ipal  corporation,  involving  the  merger  of  its  organization  in 
4Uiother,  and  the  abrogation  of  all  the  functions  and  duties  to  per- 
form which  it  was  created,  can  be  a  matter  within  the  scope  of  its 
powerSy  or  incidental  to  any  of  its  legal  duties,  or  in  regard  to 
which,  or  for  the  promotion  of  which,  it  has  any  corporate  duty  to 
perform,  incidental  to  any  power  conferred.  It  is  not  in  defense 
-of  any  municipal  right,  or  in  the  performance  of  any  municipal 
duty  granted  or  imposed  by  law,  or  to  protect  any  interest  com- 
mitted to  its  charge ;  it  is  simply  an  aggressive  movement  against 
its  own  existence.  As  it  exists  for  a  definite  purpose,  as  a  munic- 
ipal corporation,  its  powers  all  lie  within  the  sphere  of  its  munic- 
ipal duties. 

It  was  urged  in  argument  that  the  annexation  of  a  town  to  a 
•city  was  a  matter  affecting  the  rights  of  a  town,  and  was  of 
municipal  concern  as  affecting  the  roads,  the  poor,  water  supply, 
•etc.,  and  so  the  town  could  take  action  thereon.  Because  annex- 
ation may  cause  a  change  in  the  local  administration  of  affairs,  it 
does  not  follow  that  the  town  as  a  corporation  can  have  any  interest 
therein.  The  only  action  the  town  can  take  in  regard  to  such 
matters  of  municipal  concern  is  by  dealing  with  them  itself,not  by 
thrusting  them  on  other  corporations,  and  taxing  its  citizens  for  the 
expenses  thereby  incurred.  The  people  of  a  town  may  be  inter- 
^ted  in,  and  their  municipal  affairs  may  be  affected  by  the  building 
of  a  railroad,  or  the  establishment  of  a  manufacturing  corporation 
within  their  town  limits  ;  but  the  town  in  its  corporate  capacity 
would  have  no  right,  without  special  legislative  authority,  to  tax 
their  inhabitants  to  promote  such  undertakings,  whatever  the 
4dvantage  in  local  prosperity  which  would  result.  It  was  also 
aigued  that  this  vote  might  rest  on  the  ground  of  usage.    No  sucb 
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usage  appears  of  which  we  can  take  notice.  But  usage  could  not 
sanction  such  an  appropriation  of  money ;  for  usage,  to  be  bindings 
must  be  not  only  general,  reasonable  and  long  continued,  but  most 
also  be  a  custom  connected  with  the  exercise  of  some  corporate 
power,  or  the  enjoyment  of  some  corporate  right,  or  which  contrib- 
utes essentially  to  the  convenience  or  necessities  of  the  inhabitants. 
Hood  y.  Lynn,  1  Allen,  103,  106. 

Nor  does  the  want  of  power  to  tax  the  inhabitants  of  a  town  for 
such  a  purpose  as  is  contemplated  by  this  vote  afPect  the  right  at 
petition  ;  or  impair  or  prevent  the  right  of  the  people  to  assemble 
in  an  orderly  manner  to  consult  upon  the  public  good,  and  to  request 
of  the  legislative  body,  by  the  way  of  petition,  a  redress  of  wrongs 
done  them,  and  of  the  grievances  they  suffer.  Declaration  of 
Bights,  art  10. 

This  the  inhabitants  of  West  Boxbury  have  the  right  to  do,  and 
to  ask  for  any  changes  in  the  laws  which  they  think  necessary  or 
desirable.  But  it  does  not  follow  that  such  action  would  be  in  the 
nature  of  corporate  action  by  the  town,  or  that  it  would  necessarily 
involve  the  expenditure  of  money ;  and  it  certainly  does  not  follow 
that  it  is  a  purpose  for  which  the  town  can  raise  money  in  the 
absence  of  any  statute  provisions. 

We  are^  therefore,  of  opinion  that  the  vote  was  an  abuse  of  l^gal 
right  and  power,  and  the  entry  must  be 

Demurrer  otfemiUtL 
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(USIUm.8.) 

Landhrdand  iefMni^eeieHan-^ immoral  eanduet  of  theUmdhrd. 

The  mere  fact  that  the  roomB  beneath  a  tenant  are  ooenpied  bj  a  woman,  !]•(► 
a  tenant  of  the  same  landlord,  of  notoiioasly  bad  character,  who  keeps  la 
her  apartments  lewd  women  as  lodgers,  nses  the  rooms  for  purposes  of  pioa> 
titntion,  and  receives  there  the  visits  of  dranken  men,  does  not  oonstitat^ 
an  eviction,  althoagh  the  noise  and  riot  proceeding  from  the  rooms  attract 
crowds  of  boys  aroand  the  spot,  and  the  singing  of  bawdy  songs  by,  and  the 
load  talking  of  the  women  and  their  visitors,  and  the  frequent  ringing  of 
the  door  bell  disturb  the  tenant  and  his  wife,  and  althoagh  the  tenant  not^ 
ttes  the  landlord  of  this  state  of  afikirs,  and  he  promises  to  attend  to  it,  bat 
does  nothing.  Neither  ander  such  circamstanoe  is  the  tenant  entitled  to  a 
diminution  of  rent.    (See  noU^  p.  62.) 
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CONTRACT  to  roooTer  eleven  weeks'  rent  for  the  use  and  ooca- 
pation  of  a  tenement,  hired  of  the  plaintiff  by  the  defendant, 
and  by  him  actually  occupied  from  the  2d  of  March,  1870,  to 
May,  1870,  at  six  dollars  a  week. 

At  the  trial  in  the  Superior  Court  before  Souddbb,  J.,  there 
was  no  denial  by  the  defendant  that  he  occupied  the  premises 
during  all  the  time  sued  for,  nor  of  the  correctness  of  the  plaintiff's 
account,  except  as  to  the  charge  of  rent  for  the  first  two  weeks  of 
the  term,  which  he  claimed  had  been  paid,  and  which  was  allowed 
by  the  jury  in  their  Terdict  For  the  defense,  it  was  shown  that 
the  premises,  for  the  use  of  which  rent  was  claimed,  were  two 
rooms  situated  in  a  house  on  Harrison  avenue,  in  the  city  of  Bos- 
ton; that  during  the  entire  portion  of  the  term  declared  for,  other 
rooms  in  the  same  house  directly  beneath  those  occupied  by  the 
defendant  were  leased  by  the  plaintiff  to  one  Mrs.  Fletcher,  whom 
one  of  the  witnesses  for  the  defense,  formerly  a  policeman,  testified 
was  a  person  of  notoriously  bad  character;  that  this  woman  intro- 
duced into  the  apartments  hired  by  her  two  other  women  as  lodgers, 
whom  the  same  witness  testified  were  notoriously  of  lewd  characfter. 
One  of  the  witnesses  for  the  defense  thought  the  apartments  let  to 
this  person  were  used  for  the  purpose  of  prostitution,  and  he  t^ti- 
fied  that,  on  two  occasions,  drunken  men  wei'e  seen  in  their  rooms; 
that  the  policeman  on  duty  in  that  section  of  the  city,  on  several 
occasions,  drove  away  a  crowd  of  boys  who  were  attracted  to  tho 
spot  by  the  noise  and  riot  proceeding  from  the  rooms  occupied  by 
these  women;  and  the  defendant  testified  that  the  disturbance 
caused  by  the  singing  of  bawdy  songs,  and  the  loud  talking  of  the 
women  and  their  visitors,  and  the  frequent  ringing  of  the  door-bell, 
were  a  constant  source  of  annoyance  to  the  family  of  the  defendant, 
which  consisted  of  himself  and  his  wife;  that  notice  of  the  fact 
that  the  defendant  was  annoyed  and  disturbed  by  these  things,  and 
of  the  character  of  the  house  and  of  these  women,  was  given  on 
three  several  occasions  during  the  term,  to  the  plaintiff's  agent, 
who  promised  to  attend  to  it;  that  the  defendant,  whenever  asked 
to  pay  his  rent,  refused  to  do  so,  unless  these  women  were  removed 
from  the  house;  that  the  plaintiff  took  no  notice  of  the  request  of 
the  defendant,  except  to  promise  by  his  agent  to  get  the  women  out^ 
if  it  could  be  proved  to  him  that  they  were  of  bad  character,  which 
the  defendant  undertook  to  do,  if  the  agent  would  call  at  the  house 
any  evening,  and  named  an  evening;  but  the  agent  replied  he  had 
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other  bnaness  to  attend  to.  No  other  notioe  than  that  above  men« 
tioned  waa  given  to  the  plaintiff  of  these  facts,  bat  the  policenum 
-testified  he  made  fonr  attempts  to  find  the  plaintiff  to  inform  him 
of  the  charaoter  of  the  honse,  and  left  word  with  a  brother  of  the 
^plaintiff  that  he  wished  to  see  the  plaintiff  in  regard  to  it.  The 
.plaintiff  testified  he  never  received  the  message.  Notice  to  quit 
was  served  by  the  plaintiff  on  the  defendant,  and  the  defendant 
'left  the  premises  two  or  three  days  before  the  notice  expired,  having, 
as  he  alleged,  nsed  all  dne  diligence  from  the  time  he  first  discov- 
ered the  character  of  the  other  occupants,  to  procure  other  snitable 
.lodgings.  It  was  in  evidence  that  the  business  of  the  plaintiff  in 
matters  pertaining  to  his  real  estate  was  conducted  by  an  agent. 

The  presiding  judge  ruled  that  the  above  facts,  though  proved, 
oonstituted  no  defense  to  the  action.  The  jury  returned  a  verdict 
Jor  the  plaintiff,  and  the  defendant  alleged  ezoeptionfl. 

J.  WiUard  d  0.  H.  Hwrd,  for  defendant 
O.  H.  DreWf  for  plaintiff. 

Endioott,  J.  It  is  well  settled  in  this  Oommonwealth,  that  to 
•oonstitute  an  eviction  there  must  be  either  a  physical  ouster  of  the 
tenant  by  the  landlord,  or  some  act  done  by  him  on  the  premises 
with  the  intent  of  depriving  the  tenant  of  tiie  enjoyment  and  occu- 
pation of  the  whole  or  part  of  the  same  to  which  the  tenant  yields 
the  possession  within  a  reasonable  time,  and  in  either  case  the  rent 
is  suspended.  Royce  v.  Guggenheim^  106  Mass.  201;  S.  0.,  8  Am. 
Bep.  322.  There  was  no  physical  ouster  in  this  case.  The  only 
-question  is,  whether  the  evidence  offered  shows  such  acts  on  the 
part  of  the  plaintiff  and  the  defendant  as  will  constitute  an  eviction 
under  the  above  definition.  It  does  not  appear  on  the  evidence 
that  the  plaintiff  let  the  rooms,  the  use  of  which  is  complained  of, 
with  the  intent  to  disturb  the  defendant  in  his  use  and  occupation. 
-On  the  contrary,  the  rooms  were  so  occupied  when  the  defendant's 
term  began.  Nor  does  it  appear  that  the  plaintiff  at  that  time 
had  any  knowledge  of  the  alleged  use  made  of  the  rooms,  nor  that 
•any  proof  of  snch  use  was  at  any  time  given  him.  Even  if  an 
intent  to  evict  may  be  presumed,  as  argued  by  the  defendant, 
iiom  the  neglect  of  the  agent  to  ascertain  the  facts,  when  notice 
was  given  him,  it  does  not  appear  when  the  notice  was  given,  except 
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ttiat  it  was  on  three  seTeral  occasions  during  the  term,  which  was- 
of  eleven  weeks'  daration.  The  evidence  also  fails  to  show  that 
the  defendant  was  in  fact  deprived  of  the  ase  and  oooupation  of 
his  demised  premises;  he  continued  in  actual  use  and  occupation 
of  the  whole,  during  the  eleven  weeks,  and  at  last  yielded  to  a 
notice  to  quit  for  non-payment  of  rent  No  evidence  was  offered 
that  would  justify  the  jury  in  finding  that  any  act  was  done  by  the 
plaintiff  with  the  intent  and  effect  of  depriving  the  defendant  of 
the  use  and  occupation  of  the  whole  or  part  of  the  demised 
premises. 

The  case  of  Dyetl  v.  Pendleton,  8  Cow.  727,  is  relied  upon  by  the 
defendant  That  has  been  called  an  extreme  case;  it  has  been 
modified,  if  not  overruled,  by  later  decisions  in  New  York;  and  thia 
eonrt  declined  to  rest  its  judgment  upon  it  in  Ihyce  v.  Cfuggenhrinu 
But  that  case  was  decided  upon  a  very  different  state  of  facts,  and 
contained  many  elements,  necessary  to  constitute  an  eviction,  which 
are  wanting  in  the  case  at  bar.  The  defendant  there,  under  a  lease- 
for  years,  had  been  in  more  than  a  year,  when  the  plaintiff,  who< 
occupied  adjoining  rooms  under  the  same  roof,  himself  created  the- 
disturbances  and  nuisances  complained  of,  and  the  defendant  within 
a  month  abandoned  his  tenement  The  intent  to  evict,  and  actual 
abandonment,  might  well  have  been  found;  but  to  hold  there  wai- 
an  eviction  here  would  be  to  go  far  beyond  that  decision. 

There  having  been  no  eviction  from  the  premises,  but  the  defend-^ 
ant  remaining  in  full  occupation,  we  do  not  think  there  was  any^ 
question  for  the  jury,  as  to  the  beneficial  value  of  the  premises  to^ 
Uie  defendant;  and  it  was  immaterial  whether  he  had  used  due  dili^ 
gence  in  endeavoring  to  obtain  other  lodgings.  The  cases  cited  by 
the  defendant  do  not  sustain  this  position.  In  one,  the  tenant  was- 
excluded  from  the  occupation  of  a  poi*tion  of  his  demised  premises; 
in  the  other,  access  to  the  demised  premises  was  closed,  and  the- 
occupation  thereby  limited.  Cowie  v.  Oaodwin,  9  0.  &  P.  378; 
Boston  it  Worcester  Railroad  v.  Riplsy,  13  Allen,  421. 

The  doctrine  of  the  recoapment  of  damages,  as  established  in  thi» 
Commonwealth,  does  not  apply  to  this  case. 

SscoefHsns  mmnML 
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Boyot  T.  Quggmhtim,  maprOf  a  landlord  eraoted,  without  the  tenant's  oohmhI^ 
m  new  Iwilding  in  tiie  baek  yard  ■gainst  tlie  demised  ivremises,  wheiebj  two  ot. 
IIm  rooms,  prerioasHj  nsed  for  Utolien  and  iMdroom,  were  made  unlit  for  tliosr 
porposes,  and  were  by  reason  of  tliat.  unfitness  abandoned  by  the  temmt.  The . 
Supreme  Oonrt  of  Msssaehusetts  hetd*  In  an  able  opinion,  that  the  Csots- 
Mttoonted  to  an  eriotlon  so  as  to  eObot  a  sospenslon  of  the  rent.  8o»  where  » 
landlord  refused  to  deUver  possession  of  the  leased  premises  to  a  leesee>. 
onder^tenant  and  oecnpied  them  hlmssU,  the  eontraot  was  held  to  be  repa* 
diatedf  and  that  It  was  a  good  defense  to  an  aetlon  for  rent  against  the  lessee, 
Bmmerr, Byard,  20  Oa.  2801  In  Olevss  T*  WUUmghby^  7  HilU  8S,  whioh  wa» 
eoTenant  for  rent,  It  appeared  that  between  the  date  of  the  ooTenant  and  th# 
tim«)  when  the  eovenant  was  to  have  eommenoed,  the  house  was  rendered  nnfll 
tor  oconpation  by  the  wrongful  aet  of  the  landlord,  whereupon  the  tenant 
iuf  uaed  to  take  possession,  and  this  was  held  a  Talid  defense.  So  in  assumpsit 
to  use  and  ooeupatlon.  It  appeared  that  the  landlord  entered  on  a  meadow*. 
part  of  the  demised  premises,  and  mowed  and  eanried  aw^y  the  hay  without 
the  tenant's  eonsent*  and  It  was  held  that  sueh  fhet  was  a  defense  to  the  aetlon.. 
BrtagBT.  EToB, 4 Leigh, 4BC 

But  where  the  owner  of  a  store  rented  all  of  It  aboTnthe  first  |toiy  and  base 
amnt,  without  any  eorenant  eaoept  the  usual  one  for  quiet  enjoyment,  and 
subsequently  leased  the  first  stoiy  and  basement  for  a  businees  (restaurant) 
usually  proseouted  in  that  part  of  buildings  used  as  stores;  held,  not  to  thereby 
Impair  his  elaim  against  the  Urst  lessee  for  the  stipulated  rent,  although  lii» 
business  was  indireetly  prejudioed  by  the  business  of  the  seoond  lessee.  So  i» 
JfeGlosfcen  t.  2Wmo4ps,  87  Barb.  818,  whioh  was  an  aotion  for  rent,  the  defense* 
was  that  the  premises  were,  at  the  time  of  the  demise  and  during  the  term, 
**nnhealtl^,  noisome  and  oflenslTe,  and  unsuitable  for  a  dwelling,"  but  tha 
eonrt  held  thie  to  eonstltute  no  defense  In  the  abeenoe  of  fraudulent  leprssen- 
tatlons  or  oonosalmente  by  the  lessor.  See,  also,  ^ea'demy  qf  Mutie  t.  flhehsH» 
f  But.  217;  TattmmM  r.  Hoss,  1  id.  6& 

A  mere  trsspass  by  the  lossor  witliout  an  evietlon  wffl  not  eaasan  suspension 
efthersnt.  £B<ott  t.  ^  Asn,  45  N.  H.  80.  Thus,  where  the  lessor  piled  fire- 
wood onn  part  of  the  demised  premises,  whieh  did  not  Interfere  with  the  sub* 
■tantlal  enjoyment  of  the  premises^  It  was  held  not  to  amount  to  an  eilotlonr 
hnttobeafrsipasBi    XoMNsUrry  ▼.  Snydsr,  81 N.  T.  614. 

SvietlonbyatandlosdhasnoeOkietonrsntalvBa^ydMSk   JTesriirT.  JioOonn^ 
1  Bnwla»  488;  €Mm ▼•  OBiilgsli,  4K.  T.  8I8.-Bap. 
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(US  MTtrr  l?T 

Where  a  policj  of  insamnoe  pioTldee  that  a  Ion  shall  not  be  payable  until  the 
aseiired  prodnoee  the  oeitifieate  of  a  maglstiate  to  oertaln  required  ftMta,  the 
prod  action  of  each  certificate,  nnleee  the  company  haye  themaelTeB  prevented 
the  obtaining  it  or  waived  Its  want.  Is  a  condition  precedent  to  the  right  to 
ene. 

CONTBAOT  on  a  policy  of  insarance  on  a  house  against  fire. 
Trial  before  Mobton,  J.  The  policy  required  the  assured  to 
''  produce  a  certificate,  under  the  hand  and  seal  of  a  magistrate, 
notary  public  or  commissioner  of  deeds  (nearest  to  the  place  of  the 
fire  not  concerned  in  the  loss  as  a  creditor  or  otherwise,  nor  related 
to  the  assured)  stating  that  he  has  examined  the  circumstances 
attending  the  loss,  knows  the  character  and  circumstances  of  the 
assured,  and  verily  belieyes  that  the  assured  has  without  fraud  sus- 
tained loss  on  the  property  insured,  to  the  amount  which  such  magis- 
trate, notary  public  or  commissioner  of  deeds  shall  certify;"  and 
provided  that  until  such  certificate  was  produced,  the  loss  should 
not  be  payable.  At  the  close  of  the  evidence  it  was  conceded  by 
both  parties  that  the  plaintiff  did  not  furnish  the  certificate  of  a 
magistrate,  notary  public  or  commissioner,  as  required  in  the  policy; 
and  that  before  the  suit  was  brought  the  plaintiff  applied  to  two 
magistrates  for  such  a  certificate,  but  did  not  get  one,  and  there- 
upon did  not  furnish  any  certificate. 

The  defendant's  counsel  requested  the  presiding  judge  to  rule 
that,  if  no  certificate  was  furnished,  the  plaintiff  could  not  main- 
tain his  action,  unless  the  company  had  waived  the  right  to  a  cer- 
tificate; and  that  there  was  no  sufficient  evidence  to  warrant  the 
jury  in  finding  that  the  company  had  waived  its  right  to  such  a 
certificate.  The  presiding  judge  granted  the  second  prayer,  that 
there  was  no  qyidence  of  a  waiver,  and  refused  the  first,  to  which 
ref  isal  exception  was  taken  by  the  defendant. 

The  presiding  judge  ruled,  for  the  purposes  of  the  trial,  that  if 
the  plaintiff,  in  good  faith,  applied  to  the  proper  magistrate  for 
such  a  certificate,  with  a  real  desire  to  get  one,  and  the  magistrate 
VouXVIL— 9 
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refused,  this  ezoiued  the  plaintiff  from  famishing  such  a  oertificate, 
and  the  plaintiff  could  then  maintain  the  action  without  having 
famished  a  certificate;  to  which  ruling  the  defendant  excepted* 
Tlie  verdict  was  for  the  plaintiff,  and  the  defendant  alleged  excep- 
tions. 


\  A.  Field,  for  defendant. 
&  B,  Ives,  Jr.  (/.  Z>.  Van  Duxee  with  him),  for  plaintiff. 

Qrjly,  J.  The  position  of  the  defendant  in  this  case  is  sustained 
by  a  uniform  current  of  authorities,  beginning  with  a  series  of 
decisions  made  upon  full  argument  in  England  soon  after  policies 
of  fire  insurance  first  came  into  common  use. 

The  earliest  case  in  the  reports  was  decided  in  1785.  The  condi- 
tion of  the  policy  there  sued  on  required  the  assured  to  '^procure  a 
certificate,  under  the  hands  of  the  minister  and  churchwardens, 
together  with  some  other  reputable  inhabitants  of  the  parish  not 
concerned  in  such  loss,"  to  substantially  the  same  facts  as  are  speci- 
fied in  the  conditions  now  before  us,  and  provided  that  until  such 
certificate  should  be  made  and  produced,  the  loss  money  should  not 
be  payable:  The  declaration,  besides  averring  compliance  with  the 
condition  in  other  respects,  alleged  that  the  minister  of  the  parish, 
at  the  time  of  the  loss  and  long  before,  resided  at  a  distance  from 
and  out  of  the  parish,  and  was  wholly  unacquainted  with  the  char- 
acter and  circumstances  of  the  assured,  and  wholly  unable  to  make 
such  a  certificate  as  the  policy  required.  After  verdict  for  the  plain- 
tiff, judgment  was  arrested  by  the  court  of  common  bench,  on  the 
ground  that  the  stipulation  to  produce  the  specified  certificate  was 
a  condition  precedent  to  the  right  to  sue  upon  the  policy.  Oldtnan 
V.  Bewicke,  2  H.  BL  577,  note. 

In  1789,  in  an  action  on  a  policy  containing  the  same  words,  the 
declaration  alleged  that  the  assured  applied  to  the  minister  and 
churchwardens,  and  to  many  rosjicctable  inhabitants  for  the  certifi- 
cate required,  but  that  the  defendants,  by  false  insinuations  and 
promises  of  identity,  prevailed  upon  them  to  refuse  to  sign  it.  The 
defendants  pleaded  that  they  did  not  do  so,  and  that  the  plaintiff 
had  not  procured  the  certificate  required  by  the  policy.  The  plain- 
tiff demurred  to  the  plea.  After  an  able  argument  in  support  j( 
the  demurrer,  the  sameoourt,  stopping  the  opposing  counsel,  "said 


MAKCH  TERM,  J«73.  67 

JohnKm  ▼.  Phcsnix  Inaurazioe  Company. 

tbo  matter  was  too  clear  to  admit  of  a  doubt,  and  accordingly  gave 
judgment  fof  the  defendants."    Routledge  t.  BurrMf  1 II.  Bl.  254 

In  another  case,  in  1795,  in  which  the  clause  in  question  differed 
only  in  omitting  to  declare  that  the  loss  shonld  not  bo  paid  till  the 
certificate  was  produced  ;  and  the  declaration  alleged,  and  the  jury 
found,  that  the  minister  and  churchwardens  refused  to  sign  a  cer- 
tificate wrongly  and  unjustly,  and  without  any  reasonable  or  prob- 
able cause,  the  Court  of  Common  Bench  (a  majority  of  the  mem* 
bers  of  which  had  been  changed  since  the  decision  last  mentioned), 
being  diyided  in  opinion,  gave  judgment /^oybrma  for  the  plain- 
tiff, in  order  that  a  writ  of  error  might  be  brought  Wood  ▼• 
Worsley,  2  H.  BL  574.  And  that  judgment  was  unanimously 
reversed  in  the  King's  Bench,  after  thorough  discussion  at  the  bar 
and  by  all  the  judges.  Worsl&y  v.  Wood,  6  T.  B.  710.  The  reasons 
for  the  decision  were,  in  brief,  that  the  insurers,  in  order  to  pro- 
tect themselves  against  fraud,  had  the  right  to  say,  and  by  the 
terms  of  the  policy  had  said,  that  they  would  pay  no  loss  except 
upon  the  certificate  of  the  persons  specified  :  and  that  the  assured, 
by  accepting  the  policy,  assented  to  the  condition,  and  came  within 
the  rule  by  which  one  who  engages  for  the  act  of  a  stranger  must 
|.ro^*ure  the  act  to  be  done,  and  the  refusal  of  the  stranger,  without 
^he  i&terference  of  the  other  party,  is  no  excuse. 

In  a  case  in  the  Privy  Council  in  1829,  upon  an  appeal  from 
Canada,  these  cases  were  considered  to  have  settled  the  law  upon 
the  subject  ScoU  v.  Phmnix  Ins.  Co.,  Stuart,  354.  And  it  was 
admitted  at  the  argument  of  the  present  case  that  they  have  never 
been  denied  or  doubted  in  England.  See  also  Mason  v.  Harvey,  8 
Exch.  819  ;Langel  v.  Mutual  Ins.  Co,,  17  Upper  Canada  Q.  B.  524. 

The  American  decisions  upon  the  question  are  to  the  same  effect 
The  Supreme  Court  of  the  United  States  has  held  that  where  a 
policy  provided  that  until  the  production  of  a  certificate  of  a  mag- 
istrate or  notary  of  the  town  or  county  in  which  the  fire  happened, 
to  the  same  facts  which  are  specified  in  the  condition  now  before 
us,  the  loss  should  not  be  payable  ;  and  the  assured  obtained  a  cer- 
tificate from  such  a  magistrate,  which  did  not  fully  comply  with 
the  requirements  of  the  condition  ;  no  action  could  be  maintained 
upon  the  ix>licy,  unless  the  want  of  a  certificate  in  the  requisite 
form  had  been  waived  by  the  ^  defendant.  Columbian  Ins.  Co.  v. 
Lawrence,  2  Pet  25,  and  10  id.  507.  The  courts  of  severa!  States 
have  hold  a  stipulation  like  that  in  the  present  case,  requiring  a 
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certificate  from  the  nearest  magistrate,  to  be  a  condition  precedent, 
which  must  be  complied  with  according  to  its  terms  before  an 
action  can  be  brought  upon  the  policy.  Leadbeiter  y.  Etna  Im, 
Co.,  13  Me.  265 ;  Inman  v.  Western  Ins.  Cb.,  12  Wend.  452,  456 
et  seq.;  jStna  Ins.  Co.  v.  Tyler,  16  id.  385,  391,  401 ;  Turley  t. 
North  American  Ins.  Co.,  25  id.  374;  i^oumage  y.  Mechanics'  Ins. 
Co.,  1  Green  (N.  J.),  110 ;  Protection  Ins.  Co.  y.  Pherson,  5  Ind. 
417 ;  Noonan  y.  Hartford  Ins.  Co.,  21  Miss.  81;  ComeU  v.  Hops 
Ins.  Co.,  3  Martin  (N.  S.),  223. 

The  exact  question  has  neyer  been  decided  in  this  Oommon wealth. 
But  it  has  been  held  by  this  court  that  compliance  with  the  condi- 
tion as  to  proof  of  loss  in  other  respects  is  essential,  unless  waiyed 
by  the  insurers,  and  that  an  error  in  the  statement  cannot  be  cured 
by  eyidenoe  at  the  trial.  WeUcome  y.  Peoples  Ins.  Co.,  2  Gray,  480 ; 
Shatomut  Sugar  Rt^ning  Co.  y.  PeopWs  Ins.  Co.,  12  id.  535 ; 
Campbell  y*  Charter  Oak  Ins.  Co.,  10  All.  213.  And.  in  the  last  oase^ 
the  court  referred  to  Worsley  y.  Wood,  aboye  cited,  as  laying  down 
the  true  rule. 

At  the  trial  of  the  present  case,  it  was  admitted  that  the  plain* 
tiff  did  not  furnish  the  certificate  required  by  the  policy,  and  tteie 
was  no  eyidenoe  that  the  defendant  did  any  thing  to  preyent  hit 
getting  a  certificate  or  to  waiye  the  want  of  one.  His  appL'oatioii 
in  good  faith  to  the  proper  magistrate  for  the  requisite  certificate 
could  not  enable  him  to  maintain  the  action ;  for  the  condition 
precedent  to  his  right  to  sue  was  not  that  he  should  use  his  best 
efforts  to  procure,  but  that  he  should  procure,  the  certificate.  He 
has  not,  therefore,  proyed  the  case  upon  whioh  the  defendant  prom* 
ised  to  indemnify  him. 
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Dtkffraph  —  eandUion  in  blar^k  message — mieetake  intrantmieehn'^eatmUif 

tiabiUty. 

The  sender  by  telegraph  of  an  onrepeated  message,  which  is  written  upon  a 
olank  of  the  company  having  a  printed  heading  in  which  it  is  spedfled  that 
the  company  sliall  not  be  liable  for  mistakes  in  the  transmission  of  any 
onrepeated  message  beyond  the  amount  received  for  sending  the  same, 
cannot  recover  a  greater  amount  for  a  mistake  in  its  transmission,  not  caused 
by  grosB  negligence  or  fraud.    {See  note,  p.  72.) 

ACTION  to  recover  damages  from  a  telegraph  company  for  a 
failure  to  eend  a  message  oorrectlje  In  the  Superior  Gonrt, 
the  action  was  submitted  apon  an  agreed  statement  of  facts.  The 
parties  also  agreed  that  if  the  action  could  not  be  maintained  for 
a  sum  greater  than  the  sum  paid  for  the  sending  of  the  message, 
judgment  was  to  be  entered  for  the  defendant.  The  court  ordered 
judgment  for  the  defendant,  and  the  plainti£Fs  appealed.  The  facts 
are  stated  in  the  opinion  of  the  court. 

/.  D  Long,  for  plaintiffs. 

ij^.  8.  Hale,  for  defendant. 

OHAPKAKy  0.  J.  The  plaintiffs  sent  over  the  defendant's  line, 
June  23, 1872,  a  message  directed  to  '*  Hon.  William  Parsons,  care 
H.  B.  Napier,  Owego,  N.  Y.^'  It  was  written  on  the  usual  blanks 
furnished  by  the  defendant,  a  copy  of  the  heading  of  which  is  as 
follows : 

<^  The  Western  Union  Telegraph  Company.  All  messages  taken 
by  this  company  subject  to  the  following  terms:  To  guard  against 
mistakes,  the  sender  of  a  message  should  order  it  repeated  ;  that  is, 
telegraph  back  to  the  original  office.  For  repeating,  one-half  the 
regular  rate  is  charged  in  addition.  And  it  is  agreed  between  the 
sender  of  the  following  message  and  this  company,  that  the  said 
company  shall  not  be  liable  for  mistakes  or  delays  in  the  transmis- 
sion or  delivery,  or  for  non-delivery  of  any  unrepealed  message, 
beyond  the  amount  received  for  sending  the  same ;  nor  for  mistakes 
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or  delays  in  the  transmission  or  delivery^  or  for  non-delivery  of  any 
repeated  message^  beyond  fifty  times  the  sum  received  for  aending 
the  same,  unless  specially  insured  ;  nor  in  any  caso  for  delays  arising 
from  unavoidable  interruption  in  the  working  of  their  lines,  or  for 
errors  in  cipher  or  obscure  messages.  And  this  company  is  hereby 
made  the  agents  of  the  sender,  without  liability,  to  forward  any 
message  over  the  lines  of  any  other  company,  when  necessary  to 
reach  its  destination.  Correctness  in  the  transmission  of  messages 
to  any  point  on  the  lines  of  this  company  can  be  insured  by  contract 
in  writing,  stating  agreed  amount  of  risk,  and  payment  of  premium 
thereon  at  the  following  rates,  in  addition  to  the  usual  charge  for 
repeated  messages,  viz. :  one  per  cent  for  any  distance  not  exceed- 
ing 1000  miles,  and  two  per  cent  for  greater  distance*  No 
employee  of  the  company  is  authorised  to  vary  the  foregoing.  The 
company  will  not  be  liable  for  damages  in  any  case  where  the  claim 
is  not  presented  in  writing  within  sixty  days  after  sending  the 
message.  0.  H.  Palmer,  Secretary.  (Thos.  T.  Eckert,  Gteneral 
Superintendent,  New  York.)    William  Orton,  President.'' 

In  a  separate  line,  immediately  above  the  blank  for  the  message^ 
the  following  is  printed:  ^'Send  the  following  message  subject  to 
the  above  terms,  which  are  agreed  to." 

The  plaintifEs  did  not  ask  to  have  the  message  repeated,  which, 
it  is  agreed,  woald  have  tended  to  prevent  the  error  hereafter  stated, 
or  to  have  its  correctness  insured;  and  did  not  pay  any  extra  charge 
for  having  the  message  repeated  or  insured;  nor  did  they  give  the 
defendant  any  information  other  than  that  contained  in  the  message 

The  dispatch  was  not  sent  to  "  Owego,  N.  Y.,**  but  to  **  Oswego, 
N.  Y. ; "  and  Mr.  Parsons  failed  to  receive  the  information  given 
in  it  This  action  is  brought  to  recover  damages  for  the  failure  to 
send  it  correctly. 

It  is  immaterial  whether  the  plaintiflb  or  their  agent  read  the 
printed  document  or  not  &raee  v.  Adams,  100  Mass.  505;  8.  0.,  1 
Am.  Bep.  131.  It  is  sufficient  that  they  assented  in  writing  to  its 
terms,  and  paid  for  the  sending  of  a  message  not  insured.  The 
question  here  is,  whether  the  defendant  is  liable  for  the  error, 
notwithstanding  the  agreement 

The  case  of  Ellis  v.  American  Telsgraiph  Co,,  18  Allen,  226,  was 
quite  similar  to  this.  The  message  was  sent  subject  to  conditions 
similar  to  those  here  stated,  and  no  extra  fees  were  paid  tor 
repeating    it     It    was  a  direction  to  send    ''ten  men  tl25;* 


MARCH  TEEM,  1878.  71 

Bedpath  t.  Western  Union  Telegraph  Oompanj, 

the  errDr  was  in  stating  the  sum  1175,  and  the  argamenti 
for  the  plaintiff  were  similar  to  those  urged  for  the  plaintiffs 
bene.  The  jar;*  in  the  coart  below  were  instmcted  that,  not- 
withstanding the  terms  and  conditions  set  forth,  the  defendants 
were  bound  to  make  use  of  ordinary  care,  attention  and  skill,  and 
were  liable  to  damages  arising  from  inattention  or  carelessness  in 
such  transmission,  either  to  the  sender  or  to  the  receiyor,  accord- 
ing to  their  respective  interests  in  the  message;  and  that  the  error 
in  the  message  was  prima  fads  evidence  of  want  of  ordinary  care, 
attention  and  skill  on  the  part  of  the  defendants.  A  verdict  was 
returned  for  the  plainti£^  which  this  court  set  aside  on  the  ground 
that  the  ruling  was  erroneous.  It  was  held  that  the  liability  of  the 
telegraph  company  was  not  like  that  of  a  common  carrier,  and  the 
distinction  and  the  reasons  of  it  are  stated;  and  that  the  printed 
conditions  limiting  their  liability  were  reasonable  and  valid. 

The  error  in  that  case  was  of  the  same  nature  with  the  error  in 
this  case,  and  did  not  arise  from  the  state  of  the  atmosphere  or  the 
imperfection  of  instruments.  In  the  statement  of  facts  in  this 
case,  there  s  nothing  from  which  it  can  be  inferred  that  the  defend- 
ant was  gi.iity  of  fraud  or  gross  negligence,  or  that  the  error  was 
ci  such  a  character  that  the  company  could  not  legally  contract  for 
its  own  protection  against  liability  for  it,  on  such  terms  as  the 
printed  conditions  contain. 

The  case  referred  to  substantially  setties  this  case.  But  that  case 
does  not  stand  alone.  In  Mac  Andrew  v.  Electric  Telegraph  Co.^  17 
G.  B.  8,  the  message  was  sent  subject  to  the  condition  that  **  this 
company  will  not  be  responsible  for  mistakes  in  the  transmission  of 
nnrepeated  messages,  from  whatever  cause  they  may  arise."  In  the 
transmission  of  the  message,  which  was  nnrepeated,  '' Southamp- 
ton ''  was  substituted  for  *^  HnlL''  This  was  a  similar  mistake  to 
that  made  here,  and  the  message  went  to  the  wrong  town.  But  the 
court  held  that  the  condition  was  a  reasonable  one,  and  afforded  an 
answer  to  the  action  for  damages.  The  same  principle  is  sustained 
in  other  coses.  Camp  v.  Western  Union  Telegraph  Co.^  1  Mete.  (Ey. ) 
164;  Breese  v.  United  States  Telegraph  Co.,  45  Barb.  274,  which 
was  sustained  in  the  Court  of  Appeals,  48  N.  Y.  183;  8  Am.  Bep. 
526;  Wann  v.  Western  Union  TOegraph  Co.,  37  Mo.  472.  These 
and  other  cases,  generally  sustaining  the  same  doctrine,  but  some 
of  them  dissenting  from  it  in  some  particulars,  and  most  of  them 
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oonsidering  the  question  fully,  are  found  collected  in  Allen's  Tele- 
graph Gases. 

It  seems  to  ns  that  one  who  elects  to  save  the  small  sum  charged 
for  a  more  extended  liability  cannot  reasonably  claim  the  benefit  of 
it  ill  %  business  where  careful  operators  are  so  liable  to  make  mis- 
takes; and  that  this  principle  applies  to  every  stage  of  dealing  with 
the  message. 

Judgment  far  the  defendant. 

NoTB.— SeeBoftiattT.TrestomUfilPfi  2Wc9rafil»Co.,16  Am.  Rep.i37;  Ta^ 
T.  ITeftom  Union  Tdeeirash  Co.^  U  id.  88;  HuMord  t.  WetAmk  UwUm  2Ue- 
propb  Co.^  id.  775;  IVue  ▼.  InfamoMonol  TOegrapk  Co.,  11  id.  188,  and 
sited  in  note  tlMteto.— Bap. 


OoMifOirwxALXH,  by  Insurance   Commissioner,   T.    Hnn   An 

LXATHSB   IirsnBAKOE   OOMPAHT. 


a]S]fa«.l8M 

inmetimtt^  waieer  of  eontUtiene  in  poUei/ — inereaefmg  ritft— «lal  preperin 

ee9et6Q» 

A  prorislon  in  a  poli<7  of  fire  inennmoe  that  the  insnred  "  ooyenants  and 
engages  that  the  repreeentation  given  in  the  application  contains  a  just,  full 
and  true  exposition  of  all  tlie  facts  and  circamstanees  in  regard  to  the  oon- 
ditlon,  situation,  valae  and  risk  of  tbe  property  insnred/'  is  waived  bj  an 
insarer  wbo  issnes  the  policy  npon  a  bare  request  to  insure  tbe  property 
unaccompanied  by  any  statement  as  to  its  condition,  situation,  value  or  risk. 

Before  the  issuing  of  a  policy  of  fire  insurance,  a  dummy  engine  bad  been 
used  near  the  insured  building  as  often  as  its  use  was  required.  Hdd^  that 
its  subsequent  use  when  required,  although  its  use  increased  the  risk,  did 
not  make  void  the  policy  under  a  provision  therein  contained  that  *'  if  the 
situation  or  circumstances  affecting  the  risk  shall  be  so  altered  or  changed 
as  to  mcrease  the  risk,"  the  policy  should  be  void. 

A  policy  of  fire  insurance  upon  property  described  only  as  "  property  in  freight 
buildings/'  will  not  cover  articles  of  a  kind  specified  in  the  poli<7'  to  be  not 
insurable  unless  by  special  agreement. 

A  policy  of  fire  insurance  issued  to  a  railroad  corporation  upon  "  any  property 
upon  which  they  may  be  liable  in  freight  buildings  or  yards/*  of  the  cor 
poration,  covers  merchandise  belonging  to  other  parties  for  which  the  cor- 
poration are  liable  as  common  carriers,  although  other  common  cairiere  are 
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bj  oontrad  bound  to  iudemnif y  the  corporation  for  all  loss  apon  such  me^ 

chandlse. 
A  poli^  of  fire  insurance  which  insures  **  freight  cars  owned  or  used  "  hj  a 

railroad  corporation  covers  cars  belonging  to  another  corporation  but  in  the 

possession  of  the  first  corporation  and  used  by  them  as  common  carriera 
Under  ajiolicy  of  fire  insurance  which  insures  a  certain  sum  **  on  all  or  either  ** 

of  certain  specified  buildings,  the  insurers  are  liable  for  the  full  amount  of 

a  loes»  not  exceeding  the  sum  insured,  occasioned  by  the  burning  of  a  singlt 

one  of  the  buildings. 

PETITION  by  the  Fitchburg  Eailroad  Company  for  the  aUow- 
ance  of  a  claim  for  loss  by  fire  against  the  Hide  and  Leather 
Insurance  Company,  an  insolvent  corporation,  against  whom  pro- 
ceedings had  been  taken  under  General  Statutes,  chapter  58,  sec- 
tion 6. 

At  the  hearing  before  Mobton,  J.,  it  appeared  that  the  company 
insured  the  petitioners  for  the  term  of  one  year,  the  risk  commenc- 
ing August  9,  I87I9  among  other  things  to  the  amount  of  $8,850 
''on  all  or  either  of  the  freight  buildings^at  Gharlestown ; "  16,000 
"on  property  belonging  to  the  company,  or  on  any  property  for 
which  they  may  be  liable  in  freight  buildings  or  ykris  at  Charles- 
town  ; "  and  15,500  '^  on  freight  cars  owned  or  used  by  this  com- 
pany." The  policy  provided  that  ''Bills  of  exchange,  notes, 
4MX$ounts,  and  evidences  or  securities  of  property  of  any  kind, 
•  books,  wearing  apparel,  plate,  furniture,  money,  jewels,  medals, 
patterns,  paintings,  sculpture,  and  other  curiosities  are  not  to  be 
insured,  unless  by  special  agreement : "  and  contained  a  provision 
that  "the  assured  hereby  covenants  and  engages  that  the  repre- 
flentation  given  in  the  application  for  this  insurance  contains  a  just, 
full  and  true  exposition  of  all  the  facts  and  circumstances  in  regard 
to  the  condition,  situation,  value  and  risk  of  the  property  insured, 
«o  far  as  the  same  are  known  to  them  and  material  to  the  risk  ; 
and  that  if  any  material  fact  or  circumstance  shall  not  have  been 
fairly  represented,  *  ♦  *  or  if  the  situation  or  circumstances 
■affecting  the  risk  thereupon  shall  be  so  altered  or  changed  by  or 
with  their  advice,  agency  or  consent,  as  to  increase  the  risk  there- 
upon ;  ♦  ♦  *  the  risk  hereupon  shall  cease  and  determine  and 
the  policy  be  iiull  and  void."  The  only  application  for  insurance 
was  a  verbal  request  to  have  insurance  made  in  accordance  with  a 
printed  schedule  of  the  various  descriptions  of  property  upon,  and 
the  amounts  for  which  the  petitioners  desired  to  obtain  insurance 
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And  this  schedule,  when  the  policy  was  written  out,  woe  pasted  U> 
it,  and  formed  a  part  of  it,  as  the  description  of  the  property  and 
specifications  of  the  amounts  insured  upon  it 

The  loss  claimed  was  occasioned  by  a  fire  which- occurred  October 
6,  1871,  when  a  freight  depot  of  the  petitioners  was  burned,, 
together  with  a  large  amount  of  merchandise  received  for  trans* 
portation,  and  two  freight  cars  belonging  to  the  Bensselaer  and 
Saratoga  Bailroad  Company,  together  with  office  furniture  and 
other  property  of  the  petitioners,  a  schedule  of  which  was  annexed 
to  the  petition.  At  the  time  of  the  issuing  of  the  policy  there- 
were  at  Charlestown  several  freight  buildings  belonging  to  the  peti* 
tioners,  one  of  which  was  burned  and  the  others  not  There  was- 
other  insurance  on  the  property. 

For  more  than  ten  years  before  the  issuing  of  the  policy,  and 
after  its  issue  till  the  day  of  the  fire,  masters  of  vessels  loading  and 
unloading  at  a  wharf  of  the  petitioners  had,  with  the  knowledge 
of  the  petitioners,  used  a  dummy  engine  near  the  station.  Thia- 
was  used  as  often  as  the  exigencies  of  the  business  required,  which 
was  usually  about  once  a  month,  but  sometimes  of tener ;  and  for 
nine  months  in  the  year  one  or  more  of  these  engines  were  almost 
daily  at  work  on  some  of  the  wharfs  of  the  petitioners,  employM- 
::7  masters  of  vessels.  While  the  engine  was  actually  in  use  it 
increased  the  risk  of  fire.  It  was  in  use  there  on  the  day  of  the 
fire  and  a  short  time  before  the  fire  was  discovered.  Such  engines-  * 
were  in  constant  use  on  other  wharves  in  Charlestown  and  Boston. 
The  company  had  no  knowledge  of  this  use  of  the  engine. 

The  presiding  justice,  by  consent  of  the  parties,  reported  the  case 
tor  the  consideration  of  the  full  court ;  such  judgment  to  be  entered 
as  the  court  should  deem  fit 

H.  (7.  HuichinSy  for  petitioners. 

(7.  AUen  {C.  L  Reed  with  him),  for  receivers. 

• 

MoBTOK,  J.  1.  The  receivers  contend  that  the  poMqy  wae 
avoided  by  the  use  of  the  dummy  engine  under  the  dronmstanoea 
stated  in  the  report  The  policy  provides  that  **  If  the  situation 
or  circumstances  afiFecting  the  risk  thereupon  shall  be  so  altered  or 
changed  by  or  with  their  advice,  agency  or  consent  as  to  increase 
the  risk  thereupon,"  the  policy  shall  be  void.     The  answer  to  this 
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position  of  the  receivers  is  that  the  situation  or  circttmstanoes- 
affecting  the  risk  were  not  altered  or  changed  after  the  making 
of  the  policy.  The  report  finds  that  for  more  than  ten  years  the 
dummy  engine  had  been  in  nse  on  the  wharf  of  the  petitioners, 
near  the  station,  in  the  ordinary  conrse  of  their  business.  One- 
of  the  circumstances  affecting  the  risk,  existing  when  the  policy 
was  issued,  was  the  occasional  use  of  this  engine.  It  was  issaed 
to  protect  the  company  against  existing  risks  of  which  such  use- 
was  one. 

The  ground  taken  by  the  receiTers  that  the  policy  is  void 
because  the  petitioners  did  not  disclose  this  risk  to  the  company, 
we  think  cannot  be  sustained.  The  policy  contains  the  provision' 
that  *^  the  assured  hereby  covenants  and  engages  that  the  represen- 
tation given  in  the  application  for  this  insurance  contains  a  just,, 
full  and  true  exposition  of  all  the  facts  and  circumstances  in 
regard  to  the  condition,  situation,  value  and  risk  of  the  property 
insured,  so  far  as  the  same  are  known  to  them  and  material  to  the- 
risk,  and  that  if  any  material  fact  or  circumstance  shall  not  have- 
been  fairly  represented/'  the  policy  shall  be  void.  This  is  a  pro^ 
rision  for  tiie  benefit  of  the  insurers,  which  they  might  waive. 
They  issued  this  policy  without  requiring  any  application  or 
representation  in  regard  to  the  situation,  value  and  risk  of  the 
property  insured.  The  printed  slip  furnished  by  the  petitioner8>. 
and  made  part  of  the  policy,  contains  a  description,  in  the  most 
general  terms,  of  the  property  insured.  So  far  as  it  contains  anjr 
representation  it  may  import  a  warranty  on  the  part  of  the 
assured;  but  it  does  not  purport  to  give  the  situation,  value  or  risk 
of  the  property.  As  the  insurers  chose  to  issue  this  policy  upon 
their  own  examination,  without  the  application  contemplated  in 
this  provision,  they  must  be  deemed  to  have  waived  it,  and  cannot 
now  claim  that  the  policy  is  void  because  the  assured  did  not  fully 
disclose  the  situation  and  risk  of  the  property  insured.  Hall  v. 
PeopWa  Mut  Fire  Ins,  Co.,  6  Gray,  186;  Liberty  Hall  Association 
V.  Housatonic  M,  F.  Ins,  Co.,  7  id.  261. 

We  think,  therefore,  that,  there  being  no  change  of  risk,  and 
no  warranty,  misrepresentation  or  concealment  as  to  the  matterf 
the  policy  was  not  avoided  by  the  use  of  the  dummy  engine. 

2.  The  policy  insures  the  petitioners  16,000  ''on  property  be- 
longing to  the  company,  or  on  any  property  for  which  they  may 
be  liable,  in  freight  buildings,   or  yards  in  Oharlestown.*'    The* 
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assured  claim  to  reooyer^  under  this  clause^  $4,487,  for  properfcj 
belonging  to  them,  according  to  the  schedule  annexed  to  their 
petition.  The  last  clause  in  the  policy  proyides  that  accounts, 
books,  furniture  and  some  other  articles  enumerated,  ^'are  not  to 
be  insured,  unless  by  special  agreement" 

The  e£Fect  of  this  clause  is,  that  the  books  and  furniture  of  the 
petitioners,  not  being  insured  by  special  agreement,  are  not  coyered 
by  the  policy.  Their  claim  includes  a  number  of  items  of  books 
and  furniture  for  which  they  are  not  entitled  to  recoyer,  and  the 
case  will  stand  for  a  hearing  as  to  these  items  unless  the  parties 
agree  upon  their  amount. 

Another  claim  under  this  clause  of  the  policy  is  for  merchandise 
belonging  to  other  parties,  for  which  the  petitioners  were  liable  as 
•common  carriers,  and  for  which  they  haye  paid. 

The  defendants  admit  their  liability  for  a  large  proportion  of 
this  merchandise,  but  they  contend  that  they  are  not  liable  tor 
that  part  of  it  receiyed  for  transportation  oyer  the  Vermont  and 
Massachusetts  Bailroad,  or  oyer  the  Cheshire  and  SuUiyan  Bail* 
road  and  not  beyond  the  termination  thereof. 

The  ground  upon  which  they  claim  to  be  exempted  from  liability 
is,  that  in  regard  to  that  point,  the  petitioners  and  the  two  rail- 
roads named  had  entered  into  a  contract  by  which  they  agreed  to 
indemnify  the  petitioners  from  all  claims  for  ^'any  loss  of,  or 
damage  to,  any  and  all  goods  and  freight  of  eyery  description, 
while  in  transit  oyer  the  Fitchburg  Bailroad,  or  in  its  depots,  or 
upon  its  premises."  The  argument  is,  that  as  by  these  contracts 
the  Vermont  and  Massachusetts  and  the  Cheshire  and  Sulliyan 
Bailroads  must  ultimately  bear  the  loss  of  these  goods,  the  Fitch- 
burg Bailroad  cannot  recoyer  for  them  under  this  policy.  But  the 
conclusion  does  not  follow  from  the  premises. 

The  Fitchburgh  Bailroad  were  undoubtedly  liable  as  common 
carriers  for  these  goods  to  the  owners  or  forwarders,  and  it  was  no 
defense  that  the  connecting  roads  had  agreed  to  indemnify  them. 
They  had  thus  a  special  property  and  an  insurable  interest  in  them. 
Their  policy  coyered,  not  only  property  in  t^heir  freight  buildings  or 
yards  belonging  to  them,  but  "any  property  for  which  they  may 
be  liable."  Whateyer  may  be  their  rights  under  their  arrangements 
vnth  the  connecting  roads,  it  is  clear  that  they  haye  a  right  to 
recoyer  against  the  insurers  under  their  policy. 

3.  The  petitioners  claim  to  recoyer  for  two  freight  cars  belonging 
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to  the  Rensselaer  &  Saratoga  Railroad  Company.  The  policj 
coTers  "freight  cars  owned  or  nsed  by  the  company."  Both  the 
cars  in  question  were  in  their  possession  and  use  as  common  carriers. 
They  had  an  insurable  interest  in  fchem,  and  are  entitled  to  recoTer 
for  their  loss.  Vermont  d  Mass.  Railroad  Co.  v.  FUcMurg  RaiU 
road  Co.,  14  Allen,  462 ;  Eastern  Railroad  Co.  t.  Relief  Fire  Ins. 
Co.,  98  Mass.  420,  423. 

4.  The  assured  owned  at  Charlestown  seTeral  freight  buildings,^ 
one  of  which  was  burned,  and  was  of  the  value  of  over  I50,000« 
The  policy  insures  $8,350  ^'on  all  or  either  of  the  freight  buildinga 
at  Charlestown."  This  language  admits  of  but  one  construction. 
If  either  of  the  buildings  is  damaged,  the  insurers  are  liable  for  the 
full  amount  of  the  loss,  not  exceeding  the  amount  insured*  A» 
the  value  of  the  building  burned  exceeded  the  amount  of  the  insur- 
ance  in  the  three  offices  in  which  it  was  insured,  the  petitioners  are 
entitled  to  leoover  the  full  amount  of  this  clainu 

Case  to  stand  for  hearing. 


Dtbb  ▼•  Shubtlbff. 

CUf  ]fa«.W.) 
Mbrtffoffe'^pureham  under  power  of  sale  in  ^  neHee  of  etUe. 

A  Mlicitor  or  agent  for  a  mortgagee  selling  nnder  a  simple  power  of  sale  in  t1i» 
eommon  form  cannot  be  the  purchaser  of  the  property  either  for  himself  m 
lor  another. 

A  noHee  of  sale  under  a  power  of  sale  in  a  mortgage  need  not  name  those  who 
have  acquired  an  interest  In  the  estate  from  the  mortgagor  sinoe  the  mort- 
gagee's title  accrued. 

hi  the  absence  of  agreement  to  the  contrary,  one  interested  in  land  sold  under 
a  mortgage  with  a  power  of  sale,is  entitled  to  only  the  osnal  published  notice. 

BILL  in  equity,  filed   February  28,  1872,  to  redeem  land  in 
Boston  from  a  mortgage. 
At  the  hearing,  before  Ames,  J.^  it  appeared  that  January  IB^ 
1868,  the  Boston  Silk  and  Woolen  Mills  mortgaged  their  land,  by 
a  deed  containing  a  power  of  sale,  to  the  defendant  Shurtleff,  to 
secure  the  payment  of  four  notes  of  $5,000  each.     The  payment  of 
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«ach  of  these  notes  was  also  guaranteed  by  Tarious  persons,  one 
Francis  being  the  guarantor  of  one  of  them.  August  14, 1868,  the 
Boston  Silk  and  Woolen  Mills  oonyeyed  their  estate  in  the  premises 
lo  the  Bigelow  Mills.  January  15,  1869,  the  Bigelow  Mills  mort- 
:gaged  the  premises  to  one  Ilolbrook,  who  subsequently  assigned  the 
mortgage  to  the  female  plaintiff.  After  the  making  of  this  last 
mortgage  the  Bigelow  Mills  conveyed  their  estate  in  the  premises 
to  the  plaintiff  Dyer,  and  the  defendant  Wetherell.  In  1871,  about 
^3,000  was  paid  to  Shurtleff  in  reduction  of  the  principal  of  the 
notes  held  by  him.  January  26,  1872,  six  months'  interest  upon 
these  notes  being  overdue  and  unpaid,  Shurtleff 's  son,  as  his 
4igent,  made  an  entry  upon  the  land,  and  the  premises  were,  accord- 
ing to  the  terms  of  the  power  of  sale,  afterward  sold  at  public 
auction. 

The  arrangements  for  the  sale  were  made  by  the  defendant  Band, 
who  acted  throughout  and  down  to  the  time  of  the  bidding  upon  the 
property  as  the  attorney  and  agent  of  Shurtleff.  At  the  sale  Band 
bid  off  the  premises  for  $18,000  in  his  own  name,  but  acting  at  the 
request  of  Francis,  and  as  his  agent,  to  protect  him  upon  his 
guarantee  of  the  note  of  the  Boston  Silk  and  Woolen  Mills  to 
fihurtleff.  It  was  in  evidence  that  the  land  was  worth  much  more 
than  118,000.  So  much  of  the  remainder  of  the  evidence  as  is 
material  is  stated  in  the  opinion. 

The  judge  made  the  following  order :  ^*  It  is  ordered  and  decreed 
by  the  court  here,  that  the  said  Micah  Dyer,  Jr.,  and  H.  W.  Weth- 
•erell  be  permitted  to  redeem  said  mortgage  upon  the  payment  to 
the  said  S.  A.  Shurtleff  of  the  amount  due  on  said  mortgage, 
with  interest  thereon,  and  the  costs,  to  be  taxed  by  the  clerk, 
within  tweniy  days.  And  in  case  the  said  M.  Dyer,  Jr.,  and  H. 
W.  Wetherell  should  not  pay  the  said  amount  as  aforesaid,  then  it 
IS  ordered  and  decreed  that  the  said  Julia  E.  Dyer,  upon  the 
payment  of  the  amount  due  under  said  mortgage,  with  interest 
thereon,  and  the  costs,  to  be  taxed  by  the  clerk,  within  thirty  days 
thereafter,  shall  have  assigned  to  her  the  mortgage  aforesaid  by 
the  said  resi)ondent  Shurtleff ;  and  the  said  mortgage,  when  so 
assigned,  shall  be  held  by  her  as  a  charge  upon  the  estate."    From 

this  order  the  defendants  appealed  to  the  full  court 

< 
O.  A.  Wekhf  for  defandants  Shurtleff  and  Band. 

A.  A.  Rannetf  dt  W.  E.  L.  Dittaway,  for  plaintiffs. 
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EiTDiooTT,  J.  The  principal  question  in  this  ease  is,  whether 
the  solicitor  or  agent  for  a  mortgagee,  selling  nnder  a  power  of  sale, 
•can  be  the  purchaser  of  the  property  for  himself  or  another.  It 
appears  by  the  answers  and  testimony  that  Band,  one  of  the  defend 
ants,  acted  for  Shurtleff,  another  defendant,  and  was  his  counsel  in 
the  matter  of  the  sale;  that  he  prepared  the  published  notice,  em- 
ployed  the  auctioneer,  made  all  the  arrangements,  and  attended 
the  sale.  It  also  appears  that  he  there  pointed  out  the  boundaries 
«f  the  estate;  was  prepared  with  the  figures  to  show  how  much  was 
due  as  principal,  interest,  and  expenses  under  the  mortgage,  and 
was  prepared  to  stop  the  sale  if  any  one  should  appear  to  redeem. 
The  auctioneer  testified  that  he  received  all  his  instructions  from 
Band  and  no  one  else,  and  ncTer  had  any  conyersation  with  Shurt- 
leff as  to  th^  sale  or  the  manner  of  conducting  it.  The  son  of  the 
defendant  Shurtleff,  who  had  a  general  power  of  attorney  from  his 
father,  testified  that  Band  was  counsel  through  the  whole  transac- 
tion. There  can  be  no  question  that  the  sale  took  place  under 
Band's  direottorif  and  that  he  acted  with  full  powers,  and  exercised 
all  the  control  that  his  principal  could  have  exercised.  Previously 
to  the  sale,  Francis,  who  was  guarantor  on  one  of  the  notes  held 
by  Shurtleff  and  secured  by  the  mortgage,  called  upon  Band,  and 
instructed  him  to  see  that  the  property  brought  enough  to  protect 
his  interest  and  cover  the  notes;  and  Band  agreed  so  to  do,  and  to 
bid  for  the  property  for  Francis  a  sum  sufficient  for  that  purpose. 
Francis  was  present  at  the  sale,  but  took  no  part  himself.  The 
only  bid  made  was  by  Band,  who  bid,  on  behalf  of  Francis,  118,000, 
a  sum  sufficient  to  cover  the  notes,  interest,  and  expenses.  Band 
then  signed  the  memorandum  of  sale,  as  the  purchaser,  not  as  the 
agent  of  Francis,  and  it  was  confirmed  by  the  son  of  the  defendant 
Shurtleff,  who  was  present,  but  who  took  no  other  part  at  the  sale. 
It  also  appeared  that  after  the  sale  Band  declined  to  allow  the  plain- 
tifllB  to  redeem,  unless  an  advance  was  paid  to  Francis. 

By  reference  to  the  mortgage,  under  which  this  sale  took  place, 
it  appears  that  the  power  of  sale  is  in  the  common  form,  and  doei 
not  contain  any  power  to  the  mortgagee  to  purchase  himself,  as  in 
some  of  the  later  forms. 

Shurtleff,  therefore,  could  not  directly  or  indirectly  himself  bs 
the  purchaser,  and  thereby  hold  the  property  against  the  mortgagoi 
or  any  parties  claiming  an  interest  in  the  estate  under  the  mort- 
gagor.   Litchfield  v.  Oudworth,  15  Pick.  23, 30;  2  Sugden  on  Vend. 
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&  Pur.  (8th  Am.  ed.)  688,  689.  He  is,  therefore,  a  trustee  for 
sale^  *'  rendering  the  overplus  of  the  purchase-money^  if  there  be 
any,"  to  the  mortgagor  or  his  assigns.  lu  this  respect  his  position 
is  the  same  as  any  trustee  or  person  holding  a  fiduciary  or  confi- 
dential relation  to  other  parties,  having  an  interest  in  the  property. 
The  same  disability  attaches  to  his  solicitor  or  agent,  who,  in  his 
behalf^  duly  authorized,  conducts  the  sale^  and  exercises  the 
authority  and  control  which  ShurtlefP  himself  could  have  exercised 
if  present.  He  cannot  have  any  larger  powers  than  his  principal, 
and  cannot  purchase  for  himself.  Lord  Eldon,  in  holding  that  a 
solicitor  to  a  commission  in  bankruptcy  could  not  purchase  at  a 
sale  of  the  bankrupt's  property,  said :  *'  Perhaps  he  is  u\^n  principle 
the  person  of  all  others  disabled."  Ex  parte  Bennett,  10  Ves.  381, 
885.  And  in  another  case  of  sale  by  the  assignees  under  a  commis- 
sion of  bankruptcy  the  same  judge  said:  *^  As  to  the  solicitor,  if 
there  is  any  utility  in  applying  the  principle  against  the  assignee, 
the  application  as  against  the  solicitor  is  more  loudly  called  for."^ 
Ex  parte  JameSy  8  Ves.  337,  346.  The  solicitor,^ Rand,  stands  in 
precisely  the  same  position  in  regard  to  the  purchase  of  (his  prop> 
erty  as  his  principal.  It  does  not  come  within  that  class  of  oases 
where  a  solicitor  may  purchase  for  his  client  or  for  another,  on  the 
condition  of  entire  good  faith,  and  that  all  the  facts  are  known  by 
all  the  parties  in  interest  (Heeee  ▼.  Briant,  6  De  O.,  M.  &  G.  623); 
but  within  that  other  class,  where  other  parties  having  interests,  ae 
ceetuis  que  trusty  the  solicitor  must  divest  himself  of  his  charaoter 
of  qtmsi  trustee,  or  obtain  the  consent  of  the  ceetuis  que  truet,  or 
parties  in  interest,  by  a  bargain  or  contract  for  liberty  to  buy.  OoUe 
V.  Trecothiek,  9  Yes.  234,  247;  Ex  parte  Jamee,  supra;  Garter  y. 
Palmer,  8  01.  &  P.  667,  706. 

It  is  clear,  therefore,  that  Band  could  not  purchase  for  himself, 
and  as  the  memorandum  of  sale  is  signed  by  him  personally,  and 
as  no  other  person  but  Band  can  have  any  right  to  enforce  (he  sale^ 
if  legal,  we  might  well  stop  here,  except  for  the  fiiot  ihat  it  now 
appears  that  he  acted  for  Francis  with  the  knowledge  and  aoqoi- 
escence  of  the  younger  ShurtlefiF. 

It  was  strongly  urged  in  the  argument  that  (his  was  a  mere  minis* 
terial  act;  that  it  was  only  to  protect  the  interest  of  Francis;  that 
it  was  in  perfect  good  faith  on  the  part  of  Francis  and  Band.  The 
court  has  no  reason  to  doubt  the  good  faith  of  either,  or  to  ques- 
tion the  entire  honesty  of  both;  but  the  facts  of  this  case  bring 
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it  dearly  within  the  rale  that  agents  to  sell^  holding  a  fidnoiary 
relation  to  others,  cannot  be  purchasers  in  any  form  or  for  any 
person,  and  that  in  such  case  the  characters  of  bnyer  and  seller  are 
80  incompatible  that  they  cannot  be  rested  in  the  same  person, 
although  all  parties  act  in  entire  good  faith. 

The  authority  that  Band  reoeiyed  from  Francis  was  a  limited 
authority,  merely  to  protect  his  interest,  and  perhaps  that  of  the 
other  guarantors  on  the  notes,  by  bidding  a  sum  suflScient  to  cover 
notes,  interest,  and  expenses,  which  amounted  to  about  $18,000. 
There  was  no  authority  to  buy  or  to  bid  beyond  that  sum.  There 
was  no  authority  to  bid  up  to  the  value  of  the  property,  which 
Francis  states  to  be,  in  his  judgment,  $2^000.  Band  obeyed  these 
instructions,  and,  in  the  interest  of  Francis,  bought  the  property 
tor  $18,000.  In  this,  he  did  all  his  cluty,  as  agent  of  Francis,  and 
protected  his  interest  But  tbe  protection  of  his  interest  was  not 
in  all  respects  compatible  or  identical  with  the  protection  of  the 
mortgagor  and  the  other  parties  in  interest  Shurtleff,  the  mort- 
gagee, was  bound  while  securing  his  own  interest  to  protect,  as  far 
as  he  could,  the  mortgagor ;  to  obtain  the  best  price  he  could ;  to 
get  the  full  value  of  the  estate  and  secure  an  overplus,  if  possible. 
Band  was  his  man  of  business  in  the  traosaction,  his  agont  at  the 
sale ;  in  one  sense  he  was  the  vendor,  having  the  same  duties  and 
bound  by  the  same  obligations  to  secure  the  best  possible  results, 
regardless  of  the  interest  of  all  other  persons,  except  the  mortga- 
gor and  mortgagee.  He  could  not,  therefore,  act  for  a  third  party 
having  a  different  interest,  in  no  wise  identical  with  the  interest  of 
those  for  whom  he  was  first  bound  to  act.  By  reason  of  his  rela> 
tions  to  the  mortgagee,  he  was  bound  to  get  the  highest  price,  the 
fuU  value,  if  possible ;  by  virtue  of  the  agency  he  undertook  for 
Francis,  he  was  bound  to  bid  only  the  sum  necessary  to  protect 
Francis'  interest,  and  to  obtain  the  property  for  him,  if  such  sum 
would  obtain  it  The  characters  assumed  are  utterly  inconsistent, 
and  the  policy  of  the  law  does  not  allow  them  to  be  united  in  the 
same  person.  The  sale,  therefore,  may  be  avoided  by  the  plaintiffs, 
and  on  this  ground  they  are  entitled  to  redeem. 

Two  questions  remain  to  be  considered,  whether  the  published 
notice  was  suflScient,  and  whether  the  plaintiffs  were  entitled  to 
receive  express  notice. 

We  think  the  notice  was  suflScient  The  only  defect  alleged  jvaa 
that  it  did  not  contain  or  mention  the  name  of  the  second  mort- 
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gugee,  or  the  owners  of  the  equity  of  redemptioii.  In  the  nouot 
in  SoaehB  y.  FarnMwarth^  106  Maas.  509,  there  was  a  similar  omis- 
sion, and  it  was  allnded  to  in  the  opinion  as  one  of  the  defects  in 
the  notice,  bnt  it  was  not  neoessary  to  the  decision,  and  the  case 
does  not  rest  apon  it  The  fatal  defect  there  ^as  the  omission  of 
the  name  of  the  present  owner,  the  assignee  of  the  mortga^,  whioh 
was  not  stated  either  in  the  body  of  the  notice  or  the  signatore ; 
bnt  in  this  case  the  notice  describes  the  mortgage  as  made  to  Shnrt- 
lef^  and  is  signed  by  him  as  mortgagee.  It  is  no  part  of  the  dnty 
of  the  mortgagee  to  state  in  hia  notice  the  names  of  those  who 
baTO  acquired  an  interest  in  the  estate  from  the  morty^agor  since 
the  mortgagee's  title  accraed. 

In  regard  to  the  express  notice  in  case  of  sale,  whioh  the  plain- 
tiffs say  that  they  were  entitled  to  receive,  upon  the  evidence  we 
do  not  find  that  any  agreement  was  made  by  tiie  defendant  to  give 
snob  notice.  The  plaintiffs  refused  to  pay  the  interest,  they  were 
told  that  the  defendant  would  put  the  papers  in  the  hands  of  l^s 
solicitor  for  foreclosure,  and  they  were  entitled  to  only  the  usual 
published  notice. 

As  all  the  proceedings  were  regular  and  proper  to  the  time  of 
the  sale,  the  defendant  is  entitled  to  his  reasonable  expenses  of  the 
sale.  The  decree  is,  therefore,  to  be  modified  in  this  respect,  but 
aiBrmed  in  all  other  particulars.  As  the  decree  is  thus  changed* 
no  costs  are  allowed  to  either  party  in  the  appeal 

Decree  accardingljf. 
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Muter  and  eervawt-^f^wriee  to  te^fe  of  iervant  through  negUgenee  €f  eeeereatU. 

The  mle  that  a  aefraat  CAn&ot  recover  of  hit  master  for  damage  sastaliied 
from  the  negligence  of  his  felloW'«errant  doee  not  prcTent  his  maintaining 
an  action  against  liia  master  for  conseqnential  damages  bj  bim  sosfmlned 
through  an  injury  to  his  wife  from  snch  negligence. 

niORT.  Trial  in  the  Superior  Court  before  Allen,  J.,  who,  after 
X  A  verdict  for  the  plaintiff,  allowed  the  defendant's  bill  of  excep- 
tions as  follows: 
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''  This  ia  an  action  brought  by  the  plaintiff  to  reooyer  damages 
for  the  loes  of  the  servioes  of  his  wif e,  for  the  loss  of  her  society, 
and  for  money  paid  for  medical  attendance  npon  her,  in  consequence 
of  an  injury  which  she  sustained  while  a  passenger  on  the  defend* 
ant's  cars,  by  the  running  of  the  cars  from  the  track  by  reason  of  a 
switch  which  was  misplaced  by  the  negligence  of  the  employee  of 
the  company,  who  had  it  in  charge. 

**  It  was  in  eyidence  that  the  plaintiff  was,  at  the  time  of  the 
injury  to  his  wife,  an  employee  and  servant  of  the  defendant  com* 
pany,  in  the  oapsuoity  of  a  laborer  on  the  track  of  the  road,  and  so 
actually  employed  at  the  time  of  the  injury  to  his  wife.  The  do* 
fendant  requested  the  court  to  rule  as  follows:  ^  If  the  wife  of  the 
plaintiff  was  injured  in  consequence  of  the  cars  running  off  the 
track  by  reason  of  the  switch  being  misplaced  through  the  n^li« 
gence  of  the  employee  and  serrant  of  the  company  in  charge  of  the 
switch,  the  plaintiff  being  at  the  same  time  an  employee  and  servant 
ef  the  company,  and  in  its  actual  employment  as  a  laborer  on  the 
track  at  the  time  of  said  injury,  he  can  recover  no  damages  for  the 
loss  of  the  society  and  services  of  his  wife,  nor  for  any  damages  sus- 
tained by  him  growing  out  of  and  consequent  upon  the  injury  to 
his  wife.' 

'*  The  court  declined  to  rple  as  requested,  and  instructed  the  jury 
that  the  plaintiff  in  such  a  case  as  this  stood  as  if  not  an  employee 
of  the  road,  and  might  maintain  the  action.'' 

,Jf.  WUeox,  for  defendant  It  is  well  settled  that  an  employee 
or  servant  cannot  have  an  action  against  his  employer  to  recover 
damages  for  a  personal  injury  to  himself  arising  from  the  negli- 
gence of  his  fellow-servant  FarweU  v.  Beaton  d  Worcester 
Railroad^  4  Mete.  49;  Oilman  v.  Bastem  Bailroad,  10  Allen, 
233.  Nor  can  the  servant  so  injured  maintain  an  action  against 
bis  fellow-servant  for  such  injury  and  damage.  AUro  v.  Jaquiih, 
4  Gray,  99.  The  principles  involved  in  these  decisions  pre- 
clude a  recovery  in  this  action,  unless  they  are  to  be  limited 
to  (leases  where  the  injury  is  to  the  person  of  tlie  plaintiff  himself. 
T)ie  reasons  why  a  servant  can  recover  damages  from  neither 
his  master  nor  from  his  fellow-servant  for  injury  arising  from 
the  negligence  of  his  fellow-servant  are  fouided  in  considera- 
tions of  justice  and  of  public  policy.    The  law  endeavors  to  induoe 
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care  and  faithf alneas  on  the  part  of  each  and  every  servant  while  in 
the  master's  business,  so  as  to  protect  him,  so  far  as  care  and  dili- 
gence can,  from  liabilities  incident  to  his  business.  This  care  and 
faithfulness  due  from  each  servant  involves,  not  only  his  own  acts 
and  conduct,  but  care  and  watchfulness  as  to  the  doings  and  negli* 
gence  of  his  fellows.  Thus  the  rule  that  a  servant  can  recover  no 
damages  from  either  master  or  servant  arising  from  the  n^ligenoe 
of  a  fellow-servant  is  founded  in  justice  and  good  policy,  because  it 
tends  to  insure  a  course  of  conduct  calculated  to  protect  the  prop- 
erty of  the  master  and  all  third  parties  from  injury,  and  also  the 
master  from  claims  of  third  parties  for  injuries  which  come  from 
negligence  of  his  servants.  And  while  these  rules  tend  to  secure 
all  these  ends,  they  also  serve  to  save  the  servants  themselves  against 
injury  or  losses  of  any  kind  springing  from  the  negligence  of  fellow- 
servants.  These  rules,  therefore,  "naturally  induce  each  one  to  be, 
not  only  a  strict  observer  of  the  conduct  of  others,  but  to  be  more 
prudent  and  careful  himself,  and  thus  by  increased  vigilance  to 
promote  the  welfare  and  safety  of  all.''  Albro  v.  JaquUh,  4  Gray, 
99,  101;  Bussell  v.  Hudson  River  Railroad,  17  N.  Y.  184^  187, 
PriestUy  v.  Fowler^  8  M.  &  W.  1,  7.  These  rules  of  justice  and 
policy  established  in  the  above  cases  are  equally  applicable  to  oases 
like  the  one  under  consideration.  The  plaintiff  was  a  servant  of 
the  defendant  corporation,  and  the  defendant  may  be  liable  to  the 
plaintiff's  wife  as  a  third  party  if  injured  by  negligence  of  any  of 
the  defendant's  servants,  even  the  negligence  of  the  plaintiff  him- 
self. But  in  that  event  the  plaintiff  could  not  himself  recover  for 
consequential  damages  for  loss  of  her  services,  etc.  Nor  should  he 
be  permitted  to  recover  for  such  damages  arising  from  negligence 
of  his  fellow-servant,  because  it  would  contravene  the  policy  adopted 
by  the  law  to  secure  the  safety  of  the  public  and  the  protection  of 
the  master  and  of  the  servants  under  him. 

A,  J*  WaUrmany  for  plaintiff. 

Colt,  J.  We  are  refeired  to  no  case  where  the  rule  which  ex* 
empts  the  master  from  liability  for  injuries  received  through  the 
negligence  of  a  fellow-servant  has  been  held  to  defeat  the  plaintifTi 
right  to  recover  consequential  damages  for  an  injury  to  his  wife. 
In  the  opinion  of  the  court  the  rule  is  not  to  bo  so  extended.  The 
implied  contract  on  the  part  of  the  servant,  by  which  he  assumes 
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the  risk  of  the  negligence  of  others^  has  reference  to  those  direct 
injuries  to  which  he  is  exposed  in  the  coarse  of  his  employment. 
Those  injuries^  which  are  incident  to  the  nature  of  his  employment, 
he  is  presumed  to  have  contemplated^  and,  with  reference  to  hie 
exposure  to  them,  to  have  fixed  the  compensation  agreed  on.  In 
other  respects  his  relations  to  his  employer  remain  unchanged,  lie 
may  insist  on  the  performance  of  all  other  duties,  whether  they  are 
such  as  are  imposed  by  him,  or  such  as  arise  from  independent  con- 
tracts, express  or  implied. 

It  is  said  that  the  general  rule,  which  exempts  the  master  from 
liability  to  his  servant,  has  a  tendency  to  insure  the  safety  of  the 
public  by  increasing  his  care  and  fidelity,  and  that  the  public  policy 
d  the  rule  is  equally  applicable  here.  But,  if  it  be  conceded  that 
this  is  the  true  foundation  of  the  rule,  its  bearing  is  too  remote  to 
influence  the  result  to  which  we  come  in  this  case. 

The  plaintiff's  wife  was  a  passenger,  and  the  defendant  corpo* 
ration  was  bound  to  discharge  the  duties  which,  as  a  passenger  car- 
rier, it  had  assumed  toward  her.  The  injury  she  receiTed  was 
occasioned  by  no  fault  of  the  plaintiff,  who  was  employed  upon 
the  track,  for  all  that  appears,  at  a  remote  point  on  the  road,  and 
the  injury  was  from  a  misplaced  switch. 

The  husband  has  a  right  to  the  services  of  his  wife,  and  is  bound 
to  sustain  her  in  sickness  and  in  health.  Any  injury  inflicted  on 
her  which  diminishes  the  value  of  this  right,  or  increases  the 
burden  of  this  duty,  is  a  pecuniary  loss  to  him.  It  is  indemnity 
for  this  loss  which  he  here  claims.  And  the  fact  that  he  was  at 
the  time  of  the  wife's  injury  in  the  employment  of  the  corporation 
cannot  be  permitted  to  defeat  this  claim. 
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k  married  woman,  to  enable  h^r  eon  to  borrow  money,  gave  her  note  eeenred 
by  a  mortgage  of  her  separato  estate,  to  which  mortgage  the  husband 
aaaented  in  writing,  and  the  money  was  adiranced  upon  it.  In  a  suit  in 
equity  against  her  and  her  husband  to  make  the  debt  a  charge  upon  the 
mortgaged  property,  KM,  that  there  was  no  remedy  at  law ;  that  the  note 
at  law  was  void ;  that  the  mortgage  was  also  void,  and  oonld  not  be  fore- 
doeed  by  action ;  that  the  debt  was  a  charge  apon  the  mortgaged  estate; 
that  the  pendency  of  an  action  to  foredoee  the  mortgage  was  not  a  valid 
objection  to  the  maintenance  of  the  suit  in  equity ;  and  that  the  husband 
was  properly  joined  as  a  defendant.    {See  note,  p.  91.) 

Endioott,  J.  The  facts  in  this  case^  as  they  appear  upon  the 
bill^  answer  and  agreed  statement,  are  in  substance  as  follows: 
Almira  Warner,  the  wife  of  Levi  Warner,  was,  in  March,  1869, 
the  owner  in  her  own  right  of  a  certain  parcel  of  land  with  the 
buildings  thereon  situate  in  0]*eat  Barrington.  *  Her  son,  Ed\^rd 
F.  Warner,  was  at  that  time  desirous  of  establishing  himself  in 
business,  and  required  $1,000  for  that  purpose,  and  stated  to 
her  that  he  could  obtain  it  of  the  plaintiff,  if  she  would  give 
to  the  plaintiff  her  note  for  $1,000,  secured  by  a  mortgage  on 
her  real  estate.  She  thereupon,  at  her  son's  request,  made  and 
executed  a  note  for  $1,000,  payable  to  the  plaintiff,  and  also  a 
mortgage  in  the  common  form  upon  her  real  estate.  The  note 
and  mortgage  were  left  by  her  with  one  Seeley,  and  the  mortgage 
was  subsequently  executed  and  acknowledged  by  her  husband. 
The  plaintiff  afterward  paid  over  to  Edward  F.  Warner  the  sum  of 
$1,000,  and  received  from  him  the  note  and  mortgage.  It  appears, 
from  the  indorsements  on  the  note,  that  two  year^  interest  was 
paid,  by  whom  it  is  not  stated,  but  as  she  denies  all  dealings  with 
the  plaintiff,  it  is  to  be  presumed  that  the  payments  were  made  by 
her  son.  The  plaintiff  had  no  conversation  with  her  on  the  sub- 
ject at  any  time  previously  to  the  payment  by  him  to  the  son^ 
and  the  delivery  of  the  mortgage  and  note  to  him.  She  ncvoi 
received  the  $1,000,  or  any  sum  as  a  consideration  for  the  note  and 
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mortgage;  and  no  qnestion  is  made  by  either  party  that  the  money 
was  obtained  of  the  plaintiff  for  the  accommodation  and  nse  of 
the  son,  and  not  for  her  nse  and  benefit,  or  for  the  nse  and  benefit 
of  her  separate  estate,  trade  or  business. 

Upon  these  facts  the  plaintiff  contends  that  the  defendant, 
Almira  Warner,  in  fact  and  effect,  acted  as  snrety  for  her  son,  and 
for  his  accommodation  and  benefit  only;  that  neither  she  nor  her 
estate  receiyed  any  thing  by  the  transaction;  and  that  the  case 
does  not  fall  within  the  proyisions  of  the  General  Statutes,  chapter 
108,  section  3.  In  his  bill  he  alleges  that  he  has  no  remedy  at  law, 
and  prays  that  the  mortgi^  may  be  enforced  against  the  real 
estate,  and  the  same  adjudged  liable  for  the  payment  of  his  debt 
Her  answer  alleges,  that  if  the  plaintiff  has  any  legal  claim  against 
her,  which  she  denies,  he  has  a  full,  adequate  and  complete  remedy 
at  law,  and  so  cannot  maintain  this  bill.  She  also  alleges,  that 
preyiously  tc  ''he  filing  of  the  bill,  the  plaintiff  had  commenced 
an  action  ac  law  against  her  to  foreclose  the  mortgage,  which 
IS  still  pending,  and  that  the  plaintiff  should  not  be  permitted 
to  maintain  this  bill  while  prosecuting  his  action  at  law  for 
foreclosure.  The  defendant,  Leyi  Warner,  demurs  to  the  bill, 
because  it  does  not  state  any  legal  or  equitable  cause  of  action 
•gainst  him. 

The  question  to  be  determined  on  these  facts  is,  whether  the 
plaintiff  has  a  remedy  at  law,  and,  if  not,  whether  he  can  main- 
tain  this  bill  in  equity. 

A  married  woman  is  empowered  by  law  to  bargain,  sell  and 
oonyey  her  real  or  personal  property,  and  enter  into  contracts  in 
reference  to  it.  This  has  been  held  to  include  all  direct  dealings 
with  the  property  itself,  by  sale  or  otherwise,  and  all  obligations 
assumed  in  connection  therewith,  as  for  buildings  upon  her  own 
land ;  and  when  she  binds  herself  to  pay  money  for  property 
purchased,  as  the  property  will  become  hers  by  the  parchase,  the 
obligation  to  pay  is  held  to  be  in  reference  to  her  separate  property. 
Parker  y.  Kane,  4  Allen,  846  ;  ChapTnan  y.  Foster,  6  id.  136  ; 
Eastdbrooh  y.  EarU,  97  Mass.  302  ;  Ldbaree  y.  Colby  .  99  id.  559 ; 
Gordon  y.  Dix,  106  id.  306  ;  Faucett  y.  Currier,  109  id.  79.  Her 
power  to  contract  is  limited  to  this  class  of  cases.  Bat  she  cannot 
contract  as  surety  for  another,  nor  can  a  note  giyen  by  her  for  her 
husband's  debt  bind  her.  Bums  y.  Lynde,  6  Allen,  805,  313; 
Athol  Machine  Co*  y.  FhiOerj  107  Maes.  437.     Her  note,  therefore, 
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in  thiB  case,  standing  by  itself,  is  absolutely  void.  It  was  for  the 
aooommodation  and  benefit  of  her  son,  and,  in  substance,  security 
for  the  sum  of  $1,000  which  the  plaintiff  had  agreed  to  lend  him. 
She  nerer  receiyed  the  money,  nor  did  it  go  to  the  benefit  of  hei 
estate  ;  the  note  was  without  consideration  moving  to  her,  and  was 
not  within  that  limited  class  of  contracts  which  she  is  empowered 
by  the  statute  to  make.     See  Bartlett  v.  Bartleity  4  Allen,  440. 

Nor  does  it  affect  the  character  of  the  note,  as  a  contract  apply- 
ing to  her  separate  property,  that  is  secured  by  a  mortgage  on  her 
land*  The  mortgage  is  collateral  to  the  note ;  the  one  is  the  prin- 
cipal, the  other  the  incident ;  the  note  stands  by  itself,  a  complete 
contract,  in  no  way  depending  upon  the  mortgage  for  its  own  val- 
idity, or  affected  by  the  invalidity  of  the  mortgage.  Sterling  v« 
Rogers,  25  Wend.  658. 

As  no  action  can  be  maintained  on  the  note,  can  the  mortgage 
be  foreclosed  at  law  ? 

This  leads  us  to  the  consideration  of  the  relation  a  mortgage 
bears  to  the  debt  or  obligation  it  is  intended  to  secure.  It  is, 
though  in  form  a  conveyance  of  real  estate,  in  substance  a  security 
for  the  payment  of  money.  As  the  debt  goes  to  the  personal  rep- 
resentatives, so  the  estate  constituting  the  pledge  goes  with  it,  and 
is  available  according  to  the  original  intent  as  an  actual  security. 
The  mortgaged  estate,  until  foreclosure,  is  a  pledge  only  ;  the  rela- 
tion of  debtor  and  creditor  exists,  the  equity  of  redemption  remains, 
and  the  mortgage  is  extinguished  by  the  payment  of  the  debt. 
Wearse  v.  Peirce,  24  Pick.  141 ;  Clark  v.  Beach,  6  Conn.  142, 159  j 
Norwich  V.  Hubbard,  22  id*  587.  The  obligation  of  the  debtor  to 
respond  on  his  note  in  his  person  and  property  is  the  same  as  if  no 
security  had  been  given  ;  the  rights  of  the  creditor  upon  the  note 
cannot  be  curtailed  by  the  fact  that  there  is  no  security,  nor  can 
the  obligations  of  the  debtor  be  varied  or  enlarged  thereby.  Rogers 
V.  Ward,  8  Allen,  387,  389.  But  a  very  different  rule  prevails  when 
seeking  remedies  on  the  mortgtige.  In  an  action  to  foreclose  the 
mortgage,  conditional  judgment  can  only  be  entered  for  the  amount 
due  on  the  debt.  If  there  is  no  mortgage  debt  due,  there  can  be 
no  judgment.  Gen.  Stats.,  ch.  140,  §  5 ;  Holbrook  v.  Bliss,  9  Allen, 
69,  77  ;   Wearse  v.  Peirce,  supra. 

It  necessarily  follows,  therefore,  that  not  only  the  amount  due 
must  be  inquiied  into,  but  whether  there  is  a  valid  and  existing 
debt  to  which  the  mortgage  stands  as  security.     It  was  held  in 
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Wear8$  t.  J^eirce,  that  the  fact  that  a  note  was  without  considera- 
tion was  a  good  defense  in  a  suit  to  foreclose  tlic  mortgage  given 
to  secure  it  And  in  Vinton  v.  King,  4  Allen,  5G2,  Mr.  Justice 
Metcalf  said  :  ''  In  an  action  brought  by  a  mortgagee  against  his 
mortgagor  on  a  mortgage  given  to  secure  the  payment  of  a  note, 
the  defendant  may  show  the  same  matters  in  defense  which  he  might 
flhow  in  defense  of  an  action  on  the  note."  The  only  exception  to 
this  is,  where  the  note  is  barred  by  the  statute  of  limitations ;  be 
cause  a  valid  debt  is  not  discharged  by  the  statute,  only  the  remedy 
is  affected.  Tlmyer  v.  Mann,  19  Pick.  535.  It  was,  therefore,  held 
in  Vinton  y.  King,  that  a  mortgagor  could  show  that  the  note  was 
obtained  from  him  by  duress,  and  that  this  was  a  good  defense  to 
an  action  on  the  mortgage,  brought  by  one  who  takes  the  note 
after  it  is  due,  and  subject  to  the  equities  between  the  original  par- 
ties. It  was  also  held  in  Brigham  y.  Potter,  14  Gray,  522,  and 
Denny  y.  Dana,  2  Gush.  160,  that  where  a  note  is  wholly  void,  the 
mortgage  is,  therefore,  wholly  void. 

In  BartUtt  y.  Bartlett^  4  Allen,  440,  the  wife  became  surety  for 
a  note  signed  by  her  husband  and  his  partner,  they  being  indebted 
to  the  plaintiff.  The  note  was  a  Yalid  note  against  them.  She 
also  mortgaged  to  the  plaintifb  her  separate  real  estate  as  security 
for  the  note  or  indebtedness  of  her  husband  and  his  partner.  It 
was  held,  in  a  writ  of  entry  to  foreclose,  that  the  mortgage  was 
binding,  because  it  was  a  contract  entered  into  by  her  in  relation  to 
her  separate  property,  and  to  secure  a  valid  and  existing  debt  And 
in  reply  to  the  suggestion  that  the  mortgage  was  Toid,  because  it 
was  made  to  secure  a  note  signed  by  a  married  woman  as  surety, 
iniief  Justice  Bioblow  said :  ^'  This  might  be  a  yery  sound  argn« 
ment  if  the  note  was  signed  by  the  married  woman  alone.  In  such 
^ase,  the  note  being  yoid,  the  demandant  would  not  be  entitled  to 
judgment  for  possession.  But  the  note  is  not  void.  It  is  a  valid 
oontract,  binding  on  the  other  promisors.  It  is,  therefore,  the 
ordinary  case  of  the  conyeyance  of  real  estate  by  a  yalid  deed  to 
•secure  the  payment  of  debt  due  to  the  grantee.''  The  fact  that 
she  signed  the  note  was,  therefore,  immaterial. 

Upon  this  reyiew  of  the  cases,  it  is  clear  that  no  action  to  fore- 
olose  can  be  maintained  on  this  mortgage,  because  the  note  was 
wholly  yoid.  If  it  had  been  giyen  to  secure  the  note  or  the  debt 
of  the  son,  it  would  haye  fallen  within  the  rule  of  Bartlett  y.  Bart' 
UU,  and  have  been  a  contract  in  regard  to  her  separate  properly. 
Vol.  XVII.  — 12 
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as  security  for  a  yalid  debt  But  it  is  to  secure  her  own  void  obli-^ 
gation,  and  the  security  fails  when  that  to  which  it  is  collateral 
faila 

The  statute  which  makes  a  married  woman  9ui  juris ^  as  to  a  cer- 
tain class  of  contracts  relating  to  her  own  separate  pioperty,  doe* 
not  impose  upon  her  any  different  obligations,  or  subject  her  ta 
any  other  rules  in  dealing  with  such  property,  than  those  which 
govern  other  persons,  not  under  disability,  dealing  with  their  own 
property  in  like  manner  and  for  similar  purposes.  If  a  mortgagor 
sui  juris  can  set  up  in  defense  to  an  action  to  foreclose  that  the 
note  was  void,  was  without  consideration,  or  was  wrung  from  him 
under  duress,  or  was  for  property  sold  in  violation  of  law ;  cer- 
tainly a  married  woman,  being  sui  juris  in  this  respect,  having  the 
same  rights  as  to  her  separate  property  as  if  sole,  could  set  up  the 
same  defenses  under  similar  circumstances.  She,  therefore,  can 
set  up  this  defense  to  the  mortgage,  which  the  law  gives  her  to  the 
note.  The  defense,  given  her  by  law  to  the  note,  mnst^  upon  prin- 
ciple and  analogy,  extend  to  the  mortgage. 

Having  no  remedy  at  law  upon  these  facts,  either  on  the  note 
or  mortgage,  it  only  remains  to  consider  whether  the  plaintiff  can 
in  equity  enforce  his  claim,  which  the  defendant,  Almira  Warner^ 
has  expressly  made  a  charge  on  her  separate  estate  by  a  mortgage 
in  due  form,  her  husband  joining  in  the  deed*  We  are  of  opinion 
that  he  can.  It  is  clearly  Within  the  present  equity  powers  of  thia 
court. 

In  England  and  in  some  of  the  States,  it  has  been  held  that  the 
separate  property  of  a  married  woman  is  answerable  in  equity  for 
her  debts  and  engagements  to  the  full  extent  to  which  it  is  subject 
to  her  disposal.  And  this  is  on  the  ground  that  it  is  her  separate 
estate,  equitably  subject  to  the  contracts  or  obligations  entered 
into  by  her,  not  binding  on  her  personally,  and  which  cannot  be 
enforced  at  law.  Equity,  therefore,  applies  the  remedy  by  appro- 
priating the  property  to  the  satisfaction  of  the  debt.  And  it  does 
this,  although  nothing  is  said  in  the  contract  in  regard  to  her 
separate  property,  and  no  express  charge  is  made  on  her  separate 
property  by  the  contract.  Owens  v.  Dicksfison,  Cr.  &  Phil.  48  ; 
Johnson  v.  Oummins,  1  C.  E.  Oreene,  97. 

This  court  does  not  carry  the  doctrine  to  that  extent,  but  limit* 
the  liability  of  the  married  woman's  estate  upon  contracts  which 
do  not  benefit  her,  to  those  cases  where  she  has  made  an  expreaa 
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charge  upon  it  by  some  instrument  in  writing.  And  the  principle 
upon  which  her  liability  rests^  in  case  of  an  express  charge^  ii 
thoroughly  examined  in  WiUard  y.  JEasthamy  15  Oray«  828.  The 
authorities  are  there  considered  at  length,  and  Mr.  Justice  Hoab 
doses  with  saying :  '^  Our  conclusion  is,  that  when  by  the  contract 
the  debt  is  made  expressly  a  charge  on  the  separate  eitate  or  is 
expressly  contracted  upon  its  credit,  or  when  the  consideration 
goes  to  the  benefit  of  such  estate,  or  to  enhance  its  value,  then 
equity  will  decree  that  it  shall  be  paid  from  such  estate,  or  its 
income,  to  the  extent  to  which  the  power  of  disposal  by  the  mar* 
lied  woman  may  go.  But  where  she  is  a  mere  surety,  or  makes 
the  contract  for  the  accommodation  of  another  without  considera* 
tion  receiyed  by  her,  the  contract  being  yoid  at  law,  equity  will 
not  enforce  it  against  her  estate,  unless  an  express  instrument 
makes  the  debt  a  charge  upon  it"  In  that  case  a  married  woman^ 
haying  separate  estate,  had  given  her  note  to  her  brother  to  estab- 
lish him  in  business,  but  made  no  charge  upon  her  separate  estate 
by  any  instrument  in  writing.  She  was  held  not  to  be  liable.  If 
she  had  made  such  a  mortgage  on  her  separate  property  as  we  have* 
in  this  case,  she  would  have  been  liable,  and  strictly  within  the 
principle  laid  down  in  the  opinion.  In  Rogers  v.  Ward,  8  AUen^ 
387,  the  court  approved  the  doctrine  of  Willard  v.  Eastham,  See^ 
also,  Yaie  v.  Dederer,  18  N.  Y.  266 ;  S.  C,  22  id.  460. 

It  is  no  objection  to  the  maintenance  of  this  bill,  that  an  action 
at  law  to  foreclose  is  pending,  upon  which  the  plaintiff  cannot  have 
judgment  because  the  note  to  which  it  is.  collateral  is  void.  This 
point  was  not  pressed  in  argument. 

Levi  Warner  is  properly  a  party.  He  signed  the  mortgage,  and, 
as  the  husband  of  Almira  Warner,  has  an  interest  in  the  estate  toi 
be  charged,  and  will  be  affected  by  the  decree. 

M.  Wilcox  &  (/.  Dewey,  Jr.,  for  plaintiff. 

B,  Palmer,  for  defendant 

Decree  for  the  plaintiff. 

NoTS.— The  forBfcoliiR  oaae  was  examined  at  leng^th,  and  stronglj  orltlotsed 
1b  the  Ameriean  Law  Review  for  January,  1876.  p.  S71,  and  the  ground  wai 
there  taken,  that  the  mortgage  seourity  was  not  affected  by  the  invalidity  of  the- 
]ft(»te.    **  It  was  Immaterial  so  far  as  the  validity  of  the  mortgage  was conoemed 
whether  there  was,  beside  the  mortgage,  any  other  security  for  the  money;  wa& 
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whether,  if  there  was  any  suoh  security,  it  was  a  Talid  securitj.*'  BarUetl  v.  Bart' 
leU,  4  Allen,  440;  Ruce  v.  Rice,  4  Piolc.  362;  Kingv,  Oreen,  6  Allen,  139;  Thayer  v. 
Mann,  19  Pick.  685;  TopHs  y.  Baker,  2  Cox,  133;  Worcester  v.  Eatwi.  11  MaM. 
878.  In  Vinton  y.  King,  4  Allen,  602,  olted  in  the  principal  case,  the  defense 
was  that  the  note  and  mortgage  were  both  obtained  by  duress  and  fraud,  and 
-for  illeical  consideration.  In  Jackson  v.  Blodget,  5  Cow.  202;  Jackson  y.  ITfl- 
lord,  4  Johns.  48;  Carpenter  y.  Longan,  16  Wall.  271 ;  Kenicott  y.  Supertfisors^ 
id .  452,  it  was  held  that,  where  a  mortgage  is  giyen  at  the  same  time  with  a 
note,  and  to  secure  payment  of  it,  the  note  and  mortgage  are  inseparable — the 
former  as  essential,  the  latter  as  an  incident;  an  assignment  of  the  note 
oarries  the  mortgage  with  it,  whUe  an  assignment  of  the  latter  alone  is  a  nul- 
lity. It  was  held  otherwise  in  Bailey  y.  Smith,  14  Ohio  St.  888,  in  an  opinion 
of  great  ability.  In  Carpenter  y.  Longa^i,  supra,  Swaynk,  J.,  after  noticing 
Matthews  y.  WaUwyn^l  Vesey,  128,  said :  "The  principle  is  distinctly  reoog- 
nized,  that  the  measure  of  liability  upon  the  instrument  secured,  is  the  measure 
'Of  the  liability  chargeable  upon  the  security.'*  The  point  directly  decided  In 
'that  case  was :  That  where  a  note  secured  by  a  mortgage  is  transferred  to  a  bona 
fide  holder  for  yalue,  l>efore  maturity,  and  a  bill  is  filed  to  foreclose  a  mortgage, 
no  other  or  further  defenses  are  allowed  as  against  the  mortgage,  than  would 
t>e  allowed  were  the  action  brought  in  a  court  of  law  upon  the  note ;  and  this 
was  affirmed  at  the  same  term  in  Kenicott  y.  The  Supervisors,  16  Wall.  483. 
In  Maine  a  wife  has  the  right  by  statute  to  conyey  away  her  sole  statutoiy 
.property,  and  it  was  held  that,  if  she  gaye  her  promissory  note,  secured  by  her 
mortgage  of  such  property,  the  note  was  yoid  because  she  could  not  contract, 
but  the  mortgage  to  secure  it  was  yaiid.  Brookings  y.  White,  49  Me.  479;  Beals 
y.  Co66,  61  id.  848.  See  also  Frary  y.  Booth,  87  Vt.  78.  That  although  a  note 
<ls  barred  by  the  statute  of  limitation,  a  mortgage  giyen  to  secure  it  may  be 
enforced,  was  also  held  in  Ohio  County  v.  Winn,  4  Md.  Ch.  253;  Richmond  y. 
Aiken,  25  Vt.  824;  WhippU  y.  Barnes,  21  Wis.  827;  KifHf  y.  QalUgan,  id.  4701 
See,  howeyer,  ootUro,  Duty  y.  Oraham,  12  Tex.  427;  Fisher  y.  tfoesman,  11  Ohio 
*8t.  42;  WaMnson  y.  FUnoers,  87  Miss.  579.  —  Bbp. 
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(118  Masa.  815.) 
Promissory  note  —  alteration  of,  by  Joini 

A  material  alteration  of  a  note  made  by  one  of  the  promisors  befonltBdeliy«r7, 
withont  the  knowledge  of  the  other  promisor,  makes  the  note  yoid  as  against 
the  other  promisor ;  although  thn  alteration  is  made  without  the  knowMge 
of  the  payee,  and  withont  fraudulent  intent    (8es  note,  p,  97.) 

CONTflAOT  against  George  A.  Wood  and  Heniy  S.  Higgina,  ai 
makers  of  the  following  promissory  note  : 


SEFTEMBEB  TERM,  1873.  ^ 

Diaper  T.  Wood. 


it 


#- 

C 


tl.OOO.  NoBTH  Hadley,  March  31, 186a 

For  yalae  receiTecU  we  promise  to  pay  L.  L.  Draper,  or  order^ 
one  thousand  dollars  on  demand,  with  interest  at  twelve  per  cent. 

"  Geo.  a.  Wood, 

"  H.  S.  HiGGINS." 

Wood  was  defaulted.    Higgins  filed  the  following  answer  : 

**  The  said  Higgins  comes  and  answers  as  follows  :  He  denies- 
that  he  made  the  promissory  note  mentioned  in  the  plaintiff 's  deola^ 
ration. 

'^If  the  defendant  shall  prove  the  defendant's  signature  to  a. 
promissory  note  like  that  set  forth  in  the  copy  annexed  to  the  writ,, 
the  said  Higgins  says  that  after  he  signed  his  name  as  surety  only 
for  the  other  defendant,  the  plaintiff  fraudulently  substituted  the- 
word  '  we '  f or  '  I '  in  the  body  of  the  note,  and  fraudulently  added 
to  the  note,  as  written  at  thd  time  of  the  signing,  the  words  'at 
twelve  per  cent.'  without  the  knowledge*  authority  or  consent  of 
the  said  Higgins,  and  thereby  fraudulently  and  materially  altered 
the  said  note,  whereby  it  became  void  and  of  no  effect  against  the- 
said  Higgins. 

''And  the  said  Higgins  further  says  that  if  the  plaintiff  shall 
prove  the  said  Higgins'  signature  to  a  promissory  note  like  that  set 
forth  in  the  copy  annexed  to  the  writ,  the  same  is  void  and  of  na 
effect  against  the  said  Higgins,  because  the  same  is  a  promissory 
note  fraudulently  and  materially  altered  in  this,  that  after  the  said 
Higgins,  as  surety  only  for  the  other  defendant,  signed  his  name, 
the  words  '  at  twelve  per  cent,'  without  the  knowledge,  authority 
or  consent  of  the  said  Higgins,  were  fraudulently  added  to  the  said 
note,  and  the  word  'we'  fraudulently  substituted  for  'I'  in  the 
body  of  the  note,  all  with  the  knowledge  and  consent  of  the  plain- 
tiff." 

Thereupon  the  plaintiff  by  leave  of  court  amended  his  declara* 
tion  by  adding  thereto  a  second  count  against  the  defendants  ai^ 
makers  of  the  following  note  : 

"$1,000.  North  Hadley,  March  81,  1868, 

''For  value  received  I  promise  to  pay  L.  L.  Draper,  or  order^  cii# 
thousand  dollars  on  demand,  with  interest. 

"  Geo.  a.  Wood, 

'•H.  S.  HlOGIKS.'^ 
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To  ihia  oonnt^  the  following  answer  was  filed : 

*' The  defendant  HigginB  oomes,  and  in  answer  to  the  addi* 
ti^nal  oonnt  denies  that  he  made  the  note  mentioned  in  said 
•count  Also^  that  if  the  plaintiff  gives  evidence  that  the  defend- 
ant signed  such  note^  the  same  as  to  him  was  avoided  and  made 
of  no  effect  by  a  material  alteration  thereof  without  his  knowledge^ 
authority  or  consent'' 

.  At  the  trial  in  the  Superior  Court,  before  Bbiohax,  0*  J.,  there 
was  evidence  tending  to  show  that  the  defendant  Wood  wrote  the 
note  at  Hinsdale,  where  it  was  signed  by  both  defendants,  but  that 
i^e  rate  of  interest  was  not  at  that  time  written  into  the  note;  that, 
between  the  plaintiff  and  Wood,  the  rate  of  interest  had  not  then 
t>een  agreed  upon.  Wood  intending  to  put  the  rate  of  interest  into 
the  note  when  it  was  agreed  upon,  in  the  belief  that  he  had  a  right' 
•so  to  do,  without  consulting  Higgins;  that,  after  seeing  the  plain- 
tiff. Wood  ascertained  the  rate  of  interest,  and  wrote  it  into  the 
'note  before  its  delivery,  and  without  the  knowledge  of  the  plaintiff,^ 
apd  received  the  money  thereon.  Whether  there  was  an  under-, 
standing  between  Wood  and  Higgins,  when  the  note  was  made,  that 
Wood  should  add  the  late  of  interest  when  fixed,  and  whether  Hig- 
gins, upon  notice  of  the  addition  of  the  words  ''at twelve  percent," 
;as8ented  to  and  ratified  the  addition  and  agreed  to  pay  the  note;, 
were  questions  upon  which  there  was  conflicting  evidence. 

The  plaintiff  asked  the  court  to  rule  that  if  the  jury  believed 
Higgins  signed  the  note  as  set  out  in  the  second  count,  and  author^ 
ized  Wood  to  deliver  it  to  the  plaintiff,  and  if  Wood  afterward, 
before  delivering  the  note  to  the  plaintiff,  without  the  knowledge 
•either  of  the  plaihtiff  or  of  Higgins,  and  without  authority  from 
HigginSi  added  the  words  ''  at  twelve  per  cent,^  and  delivered  the 
note  so  altered  to  the  plaintiff,  and  the  plaintiff  took  it  in  good 
iaith,  the  plaintiff  could  recover  on  the  note  as  set  out  in  the  second 
count.  The  court  declined  so  to  rule,  but  ruled  that  the  plaintiff 
in  this  action  could  recover  $1,000  with  twelve  per  cent  intere§t,  or 
nothing;  that  he  could  not  recover  this  sum  unless  he  proved  by  a 
preponderance  of  evidense  that  the  defendant  Higgind  authorized' 
Wood  to  add  to  the  note  the  words  ''at  twelve  per  cent,"  or,  know- 
ing that  these  words  had  been  added,  assented  to  and  ratified  the 
addition;  that  the  plaintiff's  fraud  in  the  transaction,  or  his  belief, 
1  )ien  he  accepted  the  note,  that  the  defendant  Higgins  authorivkl 
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«r  aasentod  to  the  addition,  were  immaterial  facts,  if  the  addition 
iras  made  without  the  defendant  Higgina'  aathoritj  or  conient. 

The  jury  found  for  the  defendant,  and  the  plaintiff  alleged  eio^ 
tions. 

D.  W.  Band  J  E.  H.  Bmdf  for  phuntifL  The  oourt  erred  in  iti 
ruling  aa  to  the  plaintLTs  reooveiy  on  the  flnt  oonnt  It  narrowed 
the  ground  upon  which  a  yerdict  might  be  found  to  the  naked  fact 
•of  authority  given  by  Higgins  to  Wood  to  add  the  worda  '^  twelye 
per  oent^"  or  a  aubeequent  ratification.  But  the  evidenoe  would 
haye  warranted  the  jury  in  finding,  1.  That  the  note  was  intention- 
aUy  left  blank  as  to  the  rate  of  interest^  in  which  case  Higgins 
would  haye  been  answerable  for  it  when  filled  up.  Iv$i  y.  Faimwrt^ 
Bank,  2  Allen,  236,  and  cases  there  cited.  2.  That  Higgins  care- 
lessly signed  a  note  so  written  as  to  omke  him  liable;  upon  the 
IHrinciple  that  where,  one  of  two  innocent  parties  is  to  bear  a  loss,  it 
flinst  fall  on  him  who  carelessly  furnished  the  means  of  committing 
a  fraud.  Young  y.  Orote,  4  Bing.  258;  Oatrwd  y.  Haddan,  67 
P^nn.  St  82;  Barvey  v.  Smiih,  66  IlL  224.  8«  That  some  authority 
was  giyen,  which  could  not  be  restricted  to  the  precise  words 
'^twelye  per  cent"  Putnam  t.  SiMivan,  4  Mass.  46;  Wads  y. 
Wittingion,  1  Allen,  661. 

The  ruling  asked  for  with  reference  to  the  second  count  should 
haye  been  given.  The  question  raised  by  thia  request  is  still  an 
open  one  in  this  court  Fay  y.  Smith,  1  Allen,  477,  differs  from 
the  present  case  in  three  essential  particulars,  yis. :  The  alteration 
was  there  made  by  the  payee;  the  payee  knew  that  the  note  signed 
by  the  guarantor  was  different  from  the  note  which  he,  the  payee, 
took;  and  tho  pleadings  were  such  that  the  plaintiff  could  not 
rocoyer  except  upon  the  contract  as  he  took  it  In  the  case  of 
Wade  v.  Wilhitiglon,  1  Allen,  561,  the  alteration  was  fraudulently 
made  by  the  payee.  The  rule  contended  for  by  the  defendant  does 
not  apply  to  a  case  like  this,  where  the  alteration  is  made  before 
the  ddivery  of  the  note  as  a  binding  ccmtract  Byles  on  Bilh 
(11th  ed.),  820,  821,  and  cases  cited.  Nor  does  it  apply  to  a  case 
where  the  alteration  is  innocently  made  through  mistake.  Amef 
T.  Colbum,  11  Gray,  390;  United  States  y.  Spalding,  2  Mason,  476; 
Nichols  Y.Johnson,  10  Conn.  192;  Murray  y.  Oraham,  29  Iowa,  520; 
Wheat  y.  Arnold,  86  Oa.  479;  Seymour  y.  Mickey,  15  Ohio  St  515; 
1%omton  y.  ApplOon,  29  Me.  298;  Nevins  y.  De  Orand,  15  Mads.  486> 
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A4am8  Y.  FrySf  3  Meto.  103.     The  case  at  bar  comes  within  th» 
principle^  applied  in  cases  of  accident,  or  alteration  by  stranger. 
That  the  plaintiff  may  strike  ont  the  mistake  and  reooTcr  on  the- 
original  contract,  is  a  result  reached  by  nearly  all  the  courts  in  the* 
Union.     ThamUm  r.  Appleian,  29  Me.  298;  Bowers  y.  Jetoettf  2  N. 
H,  543;  Bigehw  y.  Stilphen,  35  Vt  521;  Nichoh  t.  Johnson,  10 
Coxm.  192;  Cltae  y.  Small,  17  Wend.  238;  Garrard  y.  ffaddan,  67 
Penn.  St.  82;  Kouniz  y.  Kennedy,  68  id.  187;  WorruUY.  Oheen,^^ 
id.  388;  FuUerion  y.  Sturges,  4  Ohio  St  529;  Croskoy  y.  Skinner, 
44  IlL  321;  Murray  y.  Oraham,  29  lowa^  520;  Krause  y.  Meyer,  32 , 
id.  566;  Wheat  y.  Arnold,  86  Oa.  479;  Vieher  y.  Webster,  8  OaL  109;^ 
Fisher  y.  Dennis,  6  id.  577. 

S  T.  Spaulding,  for  defendant  Higgins. 

MoBTON,  J.  In  Fay  y.  Smith,  1  Allen,  477,  one  of  the  joint 
promisors  of  a  note,  after  it  was  executed  by  both  and  before  it  wa* 
negotiated,  altered  it  by  adding  the  words  **  with  interest,"  and  it- 
was  held  that  this  alteration  ayoided  the  note  in  the  hands  of  % 
bona  fide  holder  to  whom  the  payee  had  indorsed  it. 

In  the  case  at  bar,  an  equally  material  alteration  was  made  by 
one  of  the  joint  promisors  before  the  note  was  passed  to  the  payee. 
We  think  the  two  cases  depend  upon  the  same  principles.  The 
differences  in  them  pointed  out  by  the  plaintiff  are  in  immaterial 
particulars.  It  is  stated  in  the  opinion  in  Fay  y.  Smith,  that  the 
words  ^'with  interest''  were  added  by  the  procurement  of  the 
payee,  but  it  was  not  contended  that  the  alteration  was  made  with 
fraudulent  intent,  and  the  decision  does  not  turn  upon  that  point. 
The  grounds  of  the  judgment  are  that  the  alteration  destroyed  the* 
identity  of  the  contract  into  which  the  defendant  entered,  and  that 
the  note  accepted  by  the  payee  was  a  single  contract,  purporting  ta 
bind  alike  both  the  promisors,  and  could  not  be  treated  as  if  it  con- 
tained two  separate  agreements,  one  binding  upon  the  one,  and  the* 
other  upon  the  other.  The  fact,  also,  that  the  declaration  did  not 
contain  a  count  upon  the  note  as  it  was  before  the  alteration,  waa 
immaterial,  and  had  no  effect  upon  the  decision.  The  same  reasons 
goyem  the  case  at  bar.  The  alteration  destroyed  the  identity  of 
tiie  defendant's  contract.  He  neyer  made  the  only  contract  which 
the  plaintiff  accepted.  In  the  words  of  the  opinion  in  the  case 
cited,  '^  the  note  used  he  did  not  execute;  the  note  which  he 
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executed  was  neyer  need,  but  was  destroyed  by  the  alteration,  and 
another  substituted  for  it." 

We  are  of  opinion,  therefore,  that  the  ruling  of  the  presiding 
judge  was  correct. 

The  other  questions  argued  by  the  plaintiff  do  not  appear  to  have 
been  raised  at  the  trials  and  are  not  open  on  this  bill  of  exceptions. 

Exertions  overruled. 

NoTS. — The  doetrlne  of  thia  oaae  that  a  promisor  who  has  signed  a  note  as 
surety  merelj  wiU  be  discharged  by  an  nnauthorlzed  material  alteration  of  the 
note  after  the  sorety  signed  it  and  before  delivery  to  the  payee,  seemt  to  be 
well  supported  by  authority.  It  is  said  in  Byles  on  Bills,  S21,  that  where  an 
**  alteration  is  made  before  the  biU  is  issued,  or  beoonie  au  available  instru- 
ment," the  instrument  is  not  vaoated ;  but  notwithstanding  the  usual  acouraoy 
of  that  ezceUent  work,  this  statement  is  not  supported  by  the  authorities 
elted  to  sustain  it.  Those  relating  most  nearly  to  the  question  simply  held  that 
the  alteration  of  a  biU  before  its  issue  did  not  necessitate  a  new  stamp  under 
the  stamp  aot,  or  in  other  words,  did  not  create  a  new  instrument  within  the 
meaning  of  that  aot.  The  oases  cited  were  these:  CaUoyi  y.  Simp9ont  8  Ad.  & 
E.  188,  which  decided  only  that  the  addition  of  a  new  name  to  a  note — the 
stamp  not  having  been  changed — was  not  a  material  alteration;  Ctairdntr  v. 
Walih^  5  E.  &  B.  88,  which  expressly  overruled  Cotton  v.  Simpson^  and  held  that 
the  addition  of  a  new  name  was  a  material  alteration,  and  granted  a  new  trial 
that  the  question.whether  the  note  was  issued  when  the  addition  was  made 
might  be  raised :  BJx  parte  Yates^  27  L.  J.  Bank.  9,  held  only  that  a  new  name 
added  to  the  note  in  that  case  was  added  as  an  indorsement,  and  not  as  a 
new  maker;  Dodge  v.  Prinol^  29  L.  J.,  Ezch.«  116,  that  where  a  person  had 
•greed  to  be  one  of  the  makers  of  a  note,  and  it  was  signed  by  the  others,  and 
the  money  advanced  by  the  payee  upon  it,  and  the  defendant  afterward  did 
sign  it  and  sntwequently  paid  part  upon  it,  he  was  liable  for  the  balance,  and 
Aldou9  V.  ComweU,  L.  R.,  8  Q.  B.  678,  held  that  an  immaterial  alteration  did 
not  atfeot  the  validity  of  the  instrument.  Further  on  Mr.  Byles  cited  Kei^ 
nerly  v.  Noah,  1  Stark.  868,  where  a  bill  drawn  at  four  months  was,  before 
acceptance  and  by  the  request  of  the  drawee  and  on  the  consent  of  the  drawer, 
altered  so  as  to  be  payable  at  three  months,  and  *'  Lord  Bixxnbobough  held 
that,  under  these  circumstances,  a  new  stamp  was  unnecessary.**  This  Is  all  the 
report  contains  on  that  point.  More  directly  in  point  was  Downee  v.  Richard- 
won,  6  B.  &  Aid.  674,  where  three  persons  joined  as  drawer,  acceptor  and  first 
indorser,  in  making  an  accommodation  bill,  and  it  was  afterward  issued  for 
value  to  J.  8.,  but  previously  to  its  l>eing  so  issued,  but  after  its  acceptance,  its 
date  had  been  altered  without  the  knowledge  of  the  acceptor.  The  jury, 
however,  found  that  the  acceptor  having  been  afterward  and  while  it  was  in 
the  hands  of  a  holder  in  good  faith,  informed  of  the  alteration,  assented  to 
it.  It  was  held  that  a  fresh  stamp  was  not  necessary  in  consequence  of  such 
alteration,  the  bill  having  been  altered  before  it  was  issued  in  point  of  law ; 
and  it  wss  further  held  that  an  accommodation  bill  is  not  issued  until  it  is  io 
the  hands  of  some  person  who  is  entitled  to  treat  it  as  a  security  available  in 
Isw.  Abbott,  C.  J.,  said:  '*  At  common  law  it  is  clear  that  this  would  be  s 
valid  instrument  as  against  the  acceptor,  having  been  altered  by  his  consent;. 
bat  the  difficulty  arises  from  the  act  of  parliament,  which  requires  that  eveij 
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bill  of  exchange  shall  hav^e  a  stamp.'*  Bssr,  J.,  said :  *'  It  seems  to  me  tliat  if 
this  objeotion  were  to  prevail  we  should  be  enoouragins  the  fabrication  of 
accommodatiou  paper;  for  we  should  be  allowiufc  parties  to  take  adrantage  of 
alterations  made  bjr  themselves.  Here  at  the  time  wheu  the  alteratiou  was 
made,  the  bill  was  a  perfect  bill  In  form,  but  it  did  uot  constitute  a  valid  oom- 
traot  between  the  parties.  A  bond  Is  in  form  a  perfect  instrument  before 
delivery,  but  still  an  alteration  made  before  delivery  will  not  vitiate  It.  So, 
aicain,  in  the  case  of  an  acceptance,  we  held  in  Vox  v.  Troyf  that  it  maj  be  eao- 
celed  before  the  bill  issued.  Here  the  alteratiou  was  made  before  the  bill  wm 
Issued  to  Howell,  and  it  was  afterward  assented  to  bj  Thompson  (the  acceptor), 
and  I  think  he  is  bound  bj  it."  The  case  of  TarUUm  v.  Shingler,  7  O.  B.  812, 
was  similar  in  its  foots  to  Downea  v.  Richardson — an  accommodation  bill  hav- 
ing been  altered  as  to  the  time  when  payable  after  acceptance  and  the  altera- 
tion assented  to  by  the  acceptor  after  its  issue  for  value  —  and  the  same  ruliug 
was  made  as  in  that  case.  In  several  £uKll8h  cases  It  was  held  that  the  alten^ 
tlon  of  a  deed  after  execution  by  one  party  did  uot  make  such  a  new  instm- 
ment  as  required  a  new  stamp.  Thus  In  Mataan  v.  Booth,  5  M.  &  S.  2223,  It  waa 
held  that  the  addition  of  another  obligor,  after  a  bond  had  been  executed  but 
before  it  had  been  accepted  by  the  obligee,  'vi  ith  the  assent  of  the  obligee,  and 
the  prior  obligors  did  not  vacate  the  bond  or  make  a  new  stamp  necessary. 
The  obilgurs  did  not,  in  fact,  assent  to  the  addition,  but  the  person  to  whom 
they  had  given  it  to  deliver  to  the  obligee  did  assent.  Batlet,  J.,  said :  '*  With 
respect  to  the  objection  upon  the  stamp,  I  am  not  aware  of  any  case  like  the 
present  in  which  it  has  been  holden  that  a  new  stamp  is  necessary.  If  a  bill  be 
altered  while  it  is  still  iu  the  drawer*s  hands,  before  it  gets  into  circulation  and 
Is  accepted,  it  has  never  been  considered  that  a  new  stamp  is  requisite.  *  *  * 
The  addition  was  made  with  the  concurrence  of  the  agent  of  the  obligors,  at  a 
time  wheu  the  boud  could  be  considered  no  otherwise  than  as  in  the  nature  of 
an  escrow ;  and  being  made  with  the  concurrence  of  the  agent  of  the  obligore^ 
It  is  the  same  as  If  it  had  been  with  their  concurrence,  which  brings  the  cast 
within  the  authority  of  Zouch  v.  Clay,  1  Veutr.  18S.**  To  the  same  effeot  were 
Sptcer  V.  Burgew,  5  G.  M.  &  R.  1:29:  HiAdaon  v.  Revett,  5  Bing.  808;  &  a,  2  M. 
k  P.  663,  per  Bnr,  G.  J. 

The  earliest  American  case  was  Ooodman  v.  Eumtman,  4  K.  H.  465,  where  the 
defendant  put  his  name  to  a  note  for  920,  as  surety  for  H.,  the  other  maker. 
Before  the  note  was  delivered  to  the  payee,  H.,  without  the  consent  of  the 
defendant,  altered  it  to  a  note  of  9120,  and  then  passed  It  to  the  payee.  It  was 
held  that  the  defendant  was  uot  liable  on  the  note,  and  that  the  rule  of  law 
that  where  one  of  two  Innocent  persons  must  suffer  by  the  fraud  of  a  third,  he 
who  enabled  such  third  person  to  commit  the  fraud  must  abide  the  oonse- 
quenoes,  does  uot  apply  to  such  a  case.  The  ground  of  the  decision  was  that 
the  alteration  was  a  forgery.  So  in  ITood  v.  Steele,  6  WaU.  80,  it  was  held  that 
where  a  uote  was  altered  as  to  its  date  by  one  of  the  signers  without  the  ooti- 
sent  of  another  signer  who  was  a  surety,  after  execution  but  before  delivery, 
the  note  was  avoided  as  to  the  one  not  consenting  to  the  change,  although  the 
payee  knew  nothing  of  the  alteration.  The  judgment  was  delivered  by  Swatkb* 
J.,  and  was  apparently  uot  very  well  considered.  Only  two  of  the  numerous 
authorities  cited  were  in  point,  and  the  only  difficult  question  In  the  case — as  to 
the  effect  of  an  alteration  before  delivery — was  disposed  of  with  a  word. 
Among  other  things,  Swatnb,  J.,  said:  **The  law  regards  the  security,  after  it 
is  altered,  as  an  entire  forgery,  with  respect  U*  the  parties  who  have  not  con- 
sented, and  so  far  as  they  are  concerned,  deals  with  it  accordingly,**  a  state- 
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■leut  not  altogether  oorreot.  BrtUon  ▼.  DUrker  {4A  Mo.  601),  2  Am.  Bep.  668, 
waa  similar  iu  ite  facts  to  Wood  ▼.  Steele,  aud  was  decided  the  same  waj  on 
ihe  authorltj  of  that  case. 

Iu  Lisle  ▼.  Bogtrst  14  B.  Hour.  62&  Lisle  sued  Rogers  as  the  assignor  of  a  note, 
executed  bj  MoMurtry,  aud  Rogers  answered  that  he  indorsed  the  note  for  the 
aocommodation  of  McMurtrj*  who  sold  it  to  Lisle,  and  that  MoMurtry  had 
altered  the  date.  The  Jury  found  that  MoMurti^  had  altered  the  date  after 
Rogers  indorsed  it,  but  before  it  was  delivered  to  LislCf  and  without 
Lisle*B  knowledge.  What  the  form  of  the  note  was,  whether  Rogers  was  named 
as  payee,  does  not  appear  from  the  report.  The  court  held  Rogers  discharged, 
and  disposed  of  the  argument  that  Rogers*  guaranty  or  promise  of  the  solvency 
of  the  debtor  and  the  genuineness  of  the  contract  commenced  its  legal  exist- 
anoe  only  from  the  date  of  the  transfer  to  Lisle,  by  saying  that  while  it  was 
true  that  the  contract  between  Lisle  and  Rogers  was  not  created  until  the 
transfer  of  the  note  was  made,  yet  the  contract  related  baolc  to  the  time  of  the 
indorsement  and  only  guaranteed  the  genuineness  of  the  instrument  at  the 
time  the  indorsement  was  made  upon  It, 

In  the  cases  thud  far  noticed,  the  alterations  appeared  to  have  been  made 
without  the  knowledge  or  consent  of  the  payee,  a  point  which  we  conceive 
to  be  of  some  importance,  notwithstanding  the  remarks  in  the  priuoipal 
In  the  case  of  Fay  v.  Smithy  upon  the  authority  of  which  the  principal 
was  decided,  the  defendant  alleging  the  alteration  had  written  his 
name  upon  the  back  of  the  note  before  its  delivery  to  the  payee — that 
la,  he  was  a  surety  or  accommodation  indorser.  The  alteration  was  made 
also  with  the  knowledge  of  the  payee.  In  MeOrath  v.  Clark  (50  N.  Y.  84),  15 
Am.  Rep.  872,  a  note  was  altered  so  as  to  bear  interest  by  the  maker,  after 
It  had  been  indorsed  by  the  defendant,  an  accommodation  indorser,  but  before 
delivery.  It,  however,  does  not  appear  from  the  report  whether  the  payee, 
tlie  plaintiff,  wiu  privy  to  the  alteration  or  not.  The  court  held  that  the 
Indorser  wiu  di^uliarged.  Ghcroh,  Ch.  J.,  said:  "The  rule  that  whenever 
one  of  two  iniKiceiit  parties  must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  Uiinl  person  to  occasion  the  loss  must  sustain  it,  is  not  applicable, 
for  the  reason  that  the  indorser  did  not,  in  any  legal  sense,  enable  the  maker 
to  make  the  alt«$ration.  He  indorsed  a  note  for  a  specific  sum,  which, 
as  we  have  seen,  conferred  no  authority  upon  the  maker  to  change  or  alter  it. 
If  It  did,  indorsers  would  occupy  a  perilous  position.**  But  we  respectfully 
aobmlt  not  a  more  perilous  position  than  that  occupied  by  bona  fide  holders  of 
notes  under  the  doctrine  of  the  foregoing  decisions  which  enables  makers  aud 
aoreties  to  so  conspire  as  to  render  negotiable  paper  valueless  in  any  hands. 
In  WatermfOn  v.  VouCy  43  Me.  604,  the  ruling  was  the  same  on  the  same  faote, 
except  that  It  appeared  ai&rmatively  that  the  payee  requested  and  had  knowl- 
edge of  the  alteration.  So  in  N^  v.  Hortktr  (63  Peun.  St.  9X7),  8  Am.  Rep.  565, 
sureties  to  a  sealed  promissory  note  were  held  discharged  by  an  alteration 
made  by  the  maker  before  delivery,  at  the  request  of  the  payee,  the  plaintiff^ 
and  the  plaintiff  *b  knowledge  was  made  a  factor  of  the  decision.  Such  was 
also  the  case  in  PatUrson  v.  MoNeeUy,  16  Ohio  St.  848;  BoaU  v.  Uroten,  18  id. 
864;  DeU  v.  State  Bank,  7  Blackf.  45&*  Devfty  v.  Reed,  40  Barb.  16,  and  Crocilcett 
T.  ThomoHon,  5  Sneed.  34:2. 

But  in  Bif^gham  v.  Reddy,  5  Ben.  206,  a  surety  t-o  a  note  who  had  signed  aa 
joint  maker,  sought  to  be  discharged  on  the  ground,  among  others,  that  it  had 
been  altered  after  he  iiad  signed  it  by  the  addition  of  other  names  as  joint 
HaUi,  J.,  held  that  the  surety  was  not  discharged,  saying  that  *'Tha 
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aU^ation  of  an  instrament  whioh  avoids  it  apon  the  teohnioal  and  strict  Kronnd 
of  cUtero^on,  is  generally  made  after  the  instrument  has  had  a  legal  existenee 
or  inception,  and  not  before,  and  I  am  inclined  to  think  ttiat  no  sach  qaestion 
of  alteration  can  be  raised  upon  the  evidence  in  this  case.** 

FiiUerton  v.  Sturgi8t  4  Ohio  St.  629,  is  an  interesting  case.  There  FoUer* 
ton  and  others,  as  sureties  of  C,  signed  an  instrument  payable  to  Stnrgls  or 
order,  in  blanlc  as  to  date,  amount  and  time  of  payment,  but  with  a  private 
agreement  that  it  should  not  be  filled  for  over  a  certain  sum,  and  delivered  it  to 
C,  the  principal,  to  procure  the  discount.  C,  before  delivery,  affixed  seals  to 
the  sureties*  names  without  their  consent,  and  filled  up  the  blanks,  inserting  a 
larger  sum  than  had  been  agreed  upon,  and  Sturgls  discounted  it.  Sturgis  had 
no  knowledge  of  any  alterations  or  of  the  private  agreement.  The  court,  in  a 
well-considered  opinion,  held  the  sureties  liable  for  the  amount  inserted,  since  by 
leaving  the  blanks  they  had  impliedly  authorized  C.  to  fill  them ;  and  also,  thai 
although  the  affixing  of  the  seals  was  a  material  alteration,  yet  as  it  was  not 
done  by  or  with  the  privity  of  one  claiming  a  benefit  under  the  Instrument,  nor 
after  the  instrument  had  been  delivered  and  taken  effect,  it  did  not  discharfso 
the  sureties.  The  court  said,  among  other  things :  *'  Assuming  Oulbertson  (the 
principal)  to  have  afllxed  the  seals  while  the  skeleton  remained  In  his  hands.  It 
was  done  by  one  having  no  rights  under  the  instrument,  and  neither  at  that 
time  or  ever  afterward  any  remedy  or  right  of  action  upon  it.  In  respect  to 
the  custody,  filling  up  and  ultimate  delivery  of  the  instrument  to  the  payee, 
he  was  acting  not  only  for  himself,  but  as  the  authorized  agent  of  FuUerton, 
olothed  with  apparent  authority  to  bind  Fnllerton  for  any  sum  that  he  might 
see  fit  to  Insert  and  make  the  Instrument  perfect,  in  every  respect,  for  the  par- 
poses  intended  where  Fnllerton  had  left  it  imperfect.  He  had  no  right  to 
ehange  what  Fnllerton  had  done  for  himself;  but  he  had  a  perfect  authority  ta 
supply  what  Fnllerton  had  omitted.  If  he  did  more  than  the  authority  given 
him  by  Fnllerton  seemed  to  authorize,  he  failed  to  bind  him  for  suoh  exoeee, 
even  in  favor  of  one  who  might  In  good  faith  take  the  paper.  But  if  he  did  li 
fraudulently,  it  Is  still  but  the  fraud  of  Fullerton*s  agent,  acting  outside  of  hia 
authority,  and  therefore,  in  the  legal  sense,  a  stranger  to  both  him  and  Stws 
gis.**  And  again,  **  What  Oulbertson  hat  done  is  exactly  what  Sturgis  had  • 
right  to  suppose  him  authorized  to  do,  except  the  addition  of  the  «eaL  Bal 
without  the  seal  the  instrument  is  perfect  and  a  full  execution  of  the  power. 
When  that  Is  the  case,  and  the  party  dealing  with  the  agent  has  acted  In  good 
faith,  his  acts  are  binding  so  far  as  they  are  aathorlzed,  and  void  only  for  tho 
excess;  provided  the  boundaries  between  the  excess  and  the  rightful  exeoutioa 
are  dearly  distinguishable.*'    See,  also.  United  States  v.  Linn,  1  How.  (CJ.  S.)  101 

The  general  rule  undoubtedly  is  that  an  alteration  to  avoid  an  instrument^ 
must  be  made  by  one  claiming  a  beti^  under  U.  A  Joint  promisor  or  a  maker 
Is  not  such  a  one,  and  it  is  an  extension  of  the  rule  to  allow  him  to  defeat  tho 
Instrument  without  the  fault  of  any  one  claiming  under  it.  There  is  nothing 
in  the  authorities  further  than  we  have  given  above,  against  treating  an  altera- 
tion by  a  maker  as  a  spoliation,  and  as  was  said  In  Hunt  v.  Qray,  supra:  **Tho 
injustice  of  canceling  a  written  contract,  without  fault  in  the  party  holding  it» 
is  so  fiagrant  that  It  should  require  the  strongest  reasons  for  the  law  to  Inflict  it." 

Ill  McCramer  v.  T?wmp90ny  21  Iowa,  244,  sureties  to  a  note  were  held  to  be 
diAcbarged,  because  the  name  of  a  prior  surety  had  been  erased  without  their 
consent,  but  this  decision  went  upon  the  ground  that  the  payee  had  notice  of 
(he  alteration.  In  Orodket  v.  Thomaeon^  5  Siieod,  342,  one  obligor  on  a  note  was 
held  discharged  by  a  material  alteration  made  by  the  other  obligor  without  hit 
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9onaent,  before  dellyerj,  but  ou  the  ground  that  the  alteration  was  made  by  the 
procurement  of  the  payee.  To  same  effeot  were  Batik  of  United  States  v. 
BtMKseU,  3  Yates,  881;  MitcheU  y.  Ringffold,  8  Harris  k  Johnson,  459;  and  Ivory 
▼.  MichaU^  33  Mo.  396.  If  one  is  induced  to  sign  a  note  as  surety,  supposing  a 
forged  name  thereto  to  be  genuine,  he  is  still  bound,  if  the  obligee  was  ignorant 
of  the  circumstances.  York  County  InMjurance  Co.  v.  Brooks,  51  Me.  506 :  Chaas 
T.  Hathom,  61  id.  506;  Trevathan  t.  CaJOweU,  4  HeislEell,  585. 

By  whom  made, — It  was  formerly  held  that  an  alteration  of  an  iustrumeut 
by  a  stranger,  or  by  mistake,  or  accident,  without  the  privity  or  consent  of  the 
party  interested,  destroyed  it ;  but  that  doctrine  has  be€n  exploded  by  modc>ni 
deeisious.  Bees  v.  OtetiMug?^  6  Cow.  746;  Lubbering  y.  Kolbreehert  22  Mo.  506; 
Bigelow  v.  Stephens,  85  V t.  521 :  Nichols  v.  Johnson,  10  Conn.  ia3 ;  Boyd  r,  3f  cCoh- 
neU,  10  Humph.  68;  Hunt  ▼.  Gray,  Jr.,  86  N.  J  227;  10  Am.  Rep.  282,  and 
oases  cited  in  note.  An  alteration  by  one  not  entitled  under  an  instrumeut 
If  termed  a  spoliation.    Bridges  ▼.  Winters,  42  Miss.  135;  2  Am.  Rep.  586. 

An  alteration  made  by  the  agent  of  the  maker,  in  good  faith,  does  not  ayoid 
it  Vam  BrunJt  ▼.  Eoff,  85  Barb.  501 ;  CoUins  v.  Makepeace,  18  Ind.  448 ;  JtfiRer  ▼. 
iSeed,  8  Grant's  Gas.  61.  So  if  an  agent  of  a  payee  intrusted  with  the  note  for  the 
purpose  of  haTing  it  discounted  in  bank,  alter  it,  such  alteration  is  considered 
the  act  (if  a  stranger,  and  will  not  avoid  the  note.  Hunt  r.  Gray,  Jr,,  85  N.  J. 
67;  10  Am.  Rep.  282.  So  an  agent  to  sell  goods,  and  receive  and  transmit  th« 
price  to  his  principal,  is  not  the  agent  of  the  principal  to  alter  a  note  so  received^ 
and  an  alteration  by  hiT.ii  rimply>a  spoUstloiy-  BigeU^  ^,'Stephfnrid6'^'l  ^ 
tax.  But  in  Morrison  fi  W^dJb^,  18  kd.  1^  an  ^ifietsxXoii  m^dV i^  Vhe  pu/de's "; 
wife,  without  his  consent*,'  wav  heldf aflu  —  a  raAiir  violent  stretcb  of  the  doo- 
irlne  of  agency. 

Jfoleriof  ottemtionf.— The  general  principle  is,  that  an  alteration,  to  avoid  an 
Instmment,  must  be  material  —  that  is,  such  a  one  as  causes  the  instrument  to 
qieak  a  language  different,  in  legal  effect,  from  that  which  is  originally  spoken. 
It  was  the  second  resolution  in  Figofs  Case,  11  Rep.  at  foL  27a,  that  "  if  the 
MIgse  himself  alters  a  deed  *  *  *  although  it  is  in  words  not  material,  yet  the 
deed  is  void,'*  and  this  was  formerly  the  BngUsb  rule,  and  has  been  followed 
1^  a  few  eairly  oases  in  this  oountiy,  but  it  is  now  repudiated  in  both  countiiea. 
In  Atdous  T.  CoriMMia,  L.  B,,  8  Q.  B.  578,  the  oonrt  examined  the  authorities  at 
length,  and  said :  **  We  think  we  are  not  bound  by  the  doctrine  in  Pigot*s  Gbse, 
or  the  authority  cited  for  it ;  and  not  being  bound,  we  are  certainly  not  disposed 
to  li^  it  down  as  a  rule  of  law,  that  the  addition  of  words  which  cannot  possi- 
bly prejudice  any  one,  destroys  the  validity  of  the  note.  It  seems  to  us  repog> 
nant  to  justice  and  common  sense,  to  hold  that  the  maker  of  a  promissory  note 
Is  discharged  from  his  obligation  to  pay  it,  because  the  holder  has  put  in  writ- 
ing, on  the  note,  what  the  law  would  have  supposed,  if  the  words  had  not  been 
written." 

In  that  case  a  promissory  note  expressed  no  time  of  payment,  and  while  It 
was  in  the  possession  of  the  payee,  the  words  "  on  demand  "  were  added,  with« 
out  the  assent  of  the  maker,  and  in  an  action  by  the  payee  against  the  maker, 
it  was  held  that  as  the  alteration  only  expressed  the  effect  of  the  note  as  it 
originally  stood,  and  was  therefore  immaterial,  it  did  not  affect  the  validity  of 
Oe  instrument. 

Bat  in  Stout  v.  Cloud,  5  Litt.  206.  it  was  held  that  the  fact  that  the  date  of  a 
Mn  was  left  blank,  did  not  perse  give  an  authority  to  fill  It;  the  question  It 
lor  tlie  Jury.    However  it  was  hold  otherwise  In  MitekeU  v.  Cuioer,  7  Oow.  888, 
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and  in  Page  ▼.  JlforreO,  8  Abb.  App.  488,  and  the  holder  allowed  abeolntely  to 
Insert  any  daj  In  the  blank. 

In  Kershaw  v.  Cox,  8  Bap.  218,  it  wbb  held  that,  where  a  bill  of  exchange  wae 
pat  into  oiroiilation  by  indonement,  the  insertion  of  the  words  *'  or  order,'*  bj 
the  consent  of  the  parties,  did  not  vitiate  it,  nor  render  a  new  stamp  neoesaaix- 
Bu*^  Mr.  Jnstioe  Ls  Blako,  who  delivered  the  judgment,  explained  It  in  the 
snbsequent  cane  of  KniUr,  WiUkmB,  10  East,  481,  saying  that  "the  opinion  I 
dcdivered  in  Kenhato  ▼.  Coat  can  onlv  lie  supported  on  the  ground  that  thi« 
alteration  there  made  was  merely  the  oorreotion  of  a  mistake  made  by  the 
drawer  of  it,  in  having  omitted  the  words  *  or  order,'  whioh  it  was  Intended 
at  the  time  should  be  inserted."  And  in  the  London  and  Provineial  Bank  v. 
RoberU,  82  W.  B.  402,  the  Queen's  Bench  held  that,  where  a  bill  was  drawn  pay- 
able to  the  drawer's  order,  accepted  and  transferred  to  defendant,  who  indorsed 
it  to  plaintiff,  by  whom  the  name  of  the  drawer  was  then  inserted  as  an 
Indorser,  the  alteration  was  immaterial,  as  made  solely  for  the  purpose  of  oariy- 
log  out  the  intention  of  the  parties. 

In  BoaUi  v.  Potoers,  60  N.  Y.  22,  it  was  held  that  changing  a  note  payable  **  to 
the  order  of  "  A,  by  obliterating  **  the  order  of,"  and  inserting  **  or  bearer** 
after  the  payee'j  name,  vitiated  the  note,  on  the  ground,  first,  that  it  put  tho 
maker  to  the  risk  of  determining  whether  the  bearer  was  the  lawful  owner, 
and  second,  that  it  deprived  the  maker  of  a  voucher  after  payment,  which  tho 

This  would  be  extremo 
^cfU^Qtohaser  for  value.    But 
&xtBlhi  10;  ft'  K  ^,»thkt,:if  ntn  accommodation  biU  la 
drawn  payable  to  "  bearer,"  and  after  acceptance,*  the  words  *' or  order"  are 
added,  the  bill  is  not  thereby  vitiated,  and  may  be  sued  on  without  a  new 
stamp.    It  is  well  settled  that  rendering  a  non-negotiable  note  negotiable  fw  by 
the  interlineation  or  insertion  of  the  words  **  bearer  *'  or  '*  ordw,"  is  a  material 
alteration.   Afore^od  v.  Parkenburgh  NatUmal  Baitk,  6  W.  Ya.  74;  18  Am.  Rep. 
688 ;  Scott  v.  Walker,  Dudley  (Ga.),  248 ;  Johnttim  v.  Bank,  2  B.  Monr.  880 ;  Bmoe  v. 
WeaooU,  8  Barb.  874.  Where  gold  is  the  legal  tender,  adding  the  words  **  in  gold,** 
•o  as  to  make  the  note  payable  in  gold,  is  not  a  material  alteratlon,if  done  with- 
out a  fraudulent  intent,  as  it  does  not  affietct  the  legal  liability  of  the  parties. 
Bridges  v.  Winters,  2  Am.  Rep.  586 ;  but  see  IfOn^enibeYi^er  v.  Kroeger,  posL    An 
alteration  is  also  harmless  where  made  to  correct  a  mistake,  and  to  conform  tho 
Instrument  to  what  oil  parlies  to  it  agreed,  or  intended  U  ihouXd  he,    Duker  r. 
ESrans,  7  Bush,  278;  8  Am.  Rep.  814;  Jessup  v.  i>enni«>fi,  2  Disney,  150;  IXrby >• 
lVoU,44yt.418;8Am.Rep.889;  Cble  v.  fflBa, 44  N.  H.  227;  ^m€s v.  CM6um,U 
Gray,  890.    In  the  two  cases  first  cited,  the  date  was  ohanged  after  dellveiy,  so 
aa  to  conform  it  to  the  intention  of  the  parties,  and  it  vras  held  not  material ;  in 
the  other  cases  the  name  of  the  payee  was  oorreoted.    But,  where  the  name 
of  the  payee  was  correctly  given,  according  to  the  intention  at  the  time  tho 
note  was  executed  —  a  subsequent  addition  of  **Jr.,"  so  aa  to  make  It  pay- 
able to  the  son,  avoida  it.    Broughton  v.  .FViUer,  9  Yt.  878.    So  a  Joint  prom- 
ifor  waa  held  discharged  by  a  change  of  payees.     Stoddard  v.  Penniman^ 
106  Maaa.  866;  11  Am.  Rep.  868.     So  even  an  error  cannot   be  oorreetod« 
unless  to  conform  the  instrument  to  the  intention  of  att  thepartles,    Bervey  t. 
Herrey^  15  Me.  867.   And  In  Pennsylvania  where  the  alteratl<>n  waa  In  the  data, 
and  consisted  in  putting  the  true  date  for  a  wrong  one  (which  had  boon  pal 
oarolessly),  and  was  made  In  the  presence  of  a  surety  to   the  note,  who  aaid 
•othiug  by  way  of  objection,  but  that  **  he  knew  nothing  al>out  It,  and  oooiii 
My  nothing,"  It  was  held  that  the  note  was  avoided  as  to  him.    This  waa  oo 
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the  groaod  that  nn  attempt  to  reform  an  instmment  in  that  way  ooght  uot 
to  be  tolerated.  MiUer  v.GiUeland,  19  Penu.  St.  119.  See  also  Hunt  ▼.  Gray, 
10  Am.  Rep.  236^  The  authorities,  however,  jastifj  the  alteratiou  iu  a  proper 
oase.  Thus,  alterations  iu  the  following  oases  were  held  not  to  aflieot  the  instru- 
ment, on  the  ground  that  they  carried  out  what  the  parties  intended ;  insertion 
of  "months  "  in  a  bill  payable  '*  twenty-four  after  date."  Conner  r.  Routh:  7 
How.  (Miss.)  176;  of  the  word  **year '*  which  had  been  omitted  in  the  date  of  a 
mote.  Eunt  v.  AdamSt  6  Mass.  519.  Of  the  words  "  hundred  dollars.**  Boyd 
▼.  Broihenon^  10  Wend.  98. 

In  Parry  ▼.  NichoUofh  18  M.  ft  W.  778,  Parks,  B.,  remarked  that  the  date  of 
a  bill  was  immaterial,  but  this  was  expressly  denied  In  Hirschman  v,  BudtJL,  1<. 
R.,  8  Sxch.  171,  wherein  It  was  held  that  au  alteration  in  a  bill  payable  at 
a  specified  time  after  date,  was  a  material  alteration.  It  is  error  for  the  courc 
to  leave  it  to  the  jury  whether  the  alteration  of  the  date  is  material,  or  imma- 
terial, that  being  a  question  of  law.  Stephens  v,  Qraham,  7  Serg.  ft  R.  506. 
But,  If  a  blank  be  left  for  the  date,  the  Juiy  may  decide  whether  it  was  intended 
that  the  holder  should  fill  it,  and  whether  a  particular  date  was  to  be  inserted. 
SUnd  T.  Cloud,  5  Litt.  206.  But  it  was  he^d  in  MitcheU  ▼.  Cvlver,  7  Cow.  888, 
where  the  Indorsers  of  a  note  commit  it  to  the  maker  with  a  blank  for  date, 
they  authorize  him  to  fill  it  with  what  date  he  pleases,  and  to  same  effect,  Page 
y,  Morrelk  8  Abb.  App.  488.  An  alteration  iu  the  date  of  the  note  made  by  the 
maker,  before  delivery,  without  the  knowledge  of  the  payee,  was  held  to  avoid 
the  note,  as  to  a  surety,  in  BriUon  r,  Dierker^  2  Am.  Rep.  668,  and  Wooil  ▼. 
Steele,  6  Wall.  80.  So  an  alteration  in  date,  nr  time  of  payment,  after  delivery, 
avoids.  OuthwaiU  v.  LunOey,  4  Camp.  179;  Paion  v.  WitUer.  I  Taunt.  4:00;  Lide 
V.  Rogers^  18  B.  Monr.628;  Hooker  v.  JanUaon,  2  Watts  ft  8. 488;  Kingv,  Hunt, 

18  Mo.  97;  Patterson  v.  MoNeely,  16  Ohio  St.  848. 

It  is  a  material  alteration  to  alter  a  note  in  any  of  the  following  respects. 
In  amount:  Bank  of  Commerce  v.  Union  Bank,  8  N.  Y.  280,  and  oases 
dted  in  2  Pars,  on  Bills  and  Notes,  649;  except  where  made  in  accordance 
with  the  original  intention  of  the  parties.  HameUn  v.  Bntrk,  0  Q.  B.  806, 
and  even  if  the  amount  be  dlminiiihed.  Portage  County  Bank  v.  Lane, 
8  Ohio  St.  406:  but  the  payee  may  alter  the  l>ody  of  the  note  to  make 
the  amount  correspond  with  the  margin,  where  that  is  correct,  and  the 
error  ¥ras  accidental.  CltUe  v.  Small,  17  Wend.  287.  So  alteration  of  figures 
in  margin  of  a  note  which  were  made  to  conform  to  the  words  in  the  body  ^ 
was  held  immaterial  —  these  figures  not  constituting  part  of  the  note.  Smith 
V.  Smith,  1  R.  I.  806.  Adding  consideration.  Loioe  v.  Argrove,  80  Oa.  129; 
by  adding  interest.  Fulmerr.  Seitz,  68  Penu.  St,  237;  8  Am.  Rep.  172;  2^^ 
V.  Homer,  68  Penn.  St.  827;  8  Am.  Rep.  666;  MeQrath  v.  Clark,  16  Am.  Rep. 
872,  and  eases  cited.  But,  where  a  blank  was  filled  with  the  rate  of  interest, 
this  was  held  not  to  avoid  the  note  iu  the  hands  of  a  bona  Jtde  holder.  liainF 
bolt  V.  Eddy,  11  Am.  Rep.  162.  See  otherwise  Holmes  ▼.  7Vumper,  7  Am.  Rep. 
661;  WaaMngton  Savings  Bank  ▼.  Ekey,  61  Mo.  272.  So,  where  a  note  was  pay« 
able  in  one  sum,  with  **  interest  annually,"  it  was  held  to  be  a  material  altera- 
tion to  insert  '*pald**  between  ** interest"  and  "annually.**  Patterson  ▼. 
Mc^e^ty,  16  Ohio  St.  848.  Adding  ''with  difference  of  exchange,'*  though 
made  under  an  honest  mistake  of  right,  avoids  a  note.  Merrick  v.  Boury,  4 
Ohio  St.  60.  By  the  addition  of  the  name  of  another  surety,  fiotrers  T. 
Briggs,  20  Ind.  189;  MoVean  v.  SooU,  46  Barb.  879.  But  the  addition  of  a 
name  as  maker  was  held  not  to  vitate  a  eevcrot  note.    BroufneU  v.  Winnie, 

19  K«  T.  400.     Kor  tiie   subscription   of   an    additional  name  after  the 
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Adgotlatioti  of  the  note.  MeCwtf^V  ▼•  Smiths  27  id.  80;  MOler  t.  FinUy,  IZ 
Am.  Bep.  S06;  SUme  v.  White,  8  Me.  580;  Montgomery  RnHtoad  Co.  v. 
Hurst,  9  Ala.  SIB;  CardY.  MiUer,  3N.  Y.  Sap.  686;  but  see  to  the  contrary, 
fFoUooe  ▼.  JetoeU,  8  Am.  Bep.  48.  ChaugiuK  place  of  pajmeut.  WftUe 
f.  Hon,  32  Ala.  480;  or  adding  place  of  payment.  Woodworth  v.  lioihk 
jnf  Ameriock,  19  Johns.  891 ;  Naero  v.  F%iJllti\  ti^  Wend .  874 ;  unless  a  blank  t>e 
left  for  it,  when  the  holder  may  fill  it.  lUdlkh  t.  DoO,  18  Am.  Bep.  578. 
Adding  special  stipulations  as  **  without  defalcation,  or  set-off."  Davit  ▼.  Gor- 
UtU^  6  Ala.  707.  But  where  a  maker  after  indorsement  added  **  payable  before 
maturity,  and  interest  on  unexpired  term  refunded,  if  I  so  eiect,"  it  was  held 
not  to  discharge  the  Indorser.  HerrUik  v.  BiMvain,  10  Am.  Bep.  161.  Making 
a  Joint  and  several  note,  to  be  merely  joint.  Hum]ghrey%  ▼.  QuUJLon^  18  N.  H. 
886.  Detaching  a  condition.  StaU  ▼.  Stmitton.  1  Am.  Bep.  282 ;  Wait  v.  Ponk^ 
roy^  4  id.  895;  Benedict  v.  Cotoden,  10  id.  882.  By  adding  the  name  of  a  sub- 
scribing  witness  in  States  where  the  operation  of  statutes  of  limitation  is  thereby 
affected.  Homer ▼•  WalUSt  U  Mass.  809;  but  not  in  Maine  if  the  alteration 
was  made  without  fraudulent  intent.  Thornton  ▼.  Appleton,  29  Me.  298;  see 
also  Brockett  v.  Mountford,  11  Me.  116.  So  it  is  a  material  alteration  for  the 
payee  of  a  note  to  tear  off  the  name  of  a  subscribing  witness.  Sharpe  v.  Bag^ 
wfU,  1  Dev.  Eq.  116. 

tUUng  blanke.  —  It  seems  to  tie  very  generally  conceded  that  where  a  party* 
intending  to  enter  into  an  obligation,  signs  the  paper  in  blank  entirely,  or  as  to 
any  particular,  there  is  an  implied  authority  to  any  holder  to  fill  all  blanics  ia 
general  conformity  to  the  character  of  the  paper.  Battk  of  GommofUMoAfc  t. 
McChord,  4  Dana  (Ky.).  119;  Bank  of  CommonweaUh  t.  Curry,  2  Id.  142;  BtiH 
▼.  CommontoeaUh  Bank,  5  id.  268;  Page  v.Morrell,  8  Abb.  Ct.  App.  483;  Spitler 
▼.  Tames,  82  Ind.  202;  RedUoh  r.  D6U,  18  Am.  Bep.  578,  and  note;  OiUespie  v. 
KeUey,  id.  818:  Oemrard  v.  Badden,  5  id.  412;  McCfrath  ▼.  Clarfe,  15  id.  VTZ; 
RaitiboU  ▼.  Eddy,  U  id.  162;  Van Duser  y.  HovDe,  21  N.  Y.581;  ITooiimy.  SmiU^ 
14  Am.  Bep.  120.  ButseeHofaneeT.  Trumper,  7  Am.  Bep.  66L  But  where  the  oluv> 
acter,  or  legal  tenor  and  effect  of  the  instrument  is  changed,  parties  not  con- 
senting are  discharged,  as  where  the  form  of  a  bill  of  exchange  was  signed  in 
blank,  and  was  so  filled  up  as  to  make  a  promissory  note,  the  maker  ¥ras  dis- 
•harged.  lAuUen  y.  Hare,  82  Ind.  211.  The  fact  that  a  blank  space  has  been 
left  In  a  note,  sufficient  for  the  insertion  of  additional  words  therein,  without 
creating  suspicion,  will  not  alone,  and  as  a  matter  of  law,  authorize  the  holder 
to  Insert  additional  words.  Bruce  y.  WeatcoU,  8  Barb.  874.  The  question  is 
for  the  Jury  whether  an  instrument  is  delivered  as  an  incomplete  paper,  with 
blanks  to  be  filled.    AbboU  y.  Rose,  16  Am.  Bep.  427. 

P^sumption  as  to  time  of  aUenXtion.  —  It  is  a  presumption  of  fact,  that  an 
apparent  alteration  was  made  after  the  execution  of  the  instrument,  and 
the  question  is  for  the  Jury  to  determine.  HiU  y.  Barf  us,  11  N.  H.  887; 
Orobtree  ▼.  Clark,  20  Me.  887;  Morris'  Lessee  v.  Vaudereu,  1  Dall.  64;  Po<ne 
V.  EdseU,  19  Penn.  St.  180;  Provost  y.  Orate,  1  Pet.  C.  C.  365,  and  see  Fon- 
taine y.  QunUr,Sl  Ala.  264;  WhiUY.  if oes, 32 id. 482;  CraftY,  THiOe, 86 Mlaa.- 
465;  EUesen^  ▼.  M.  A  O.  R.  R.  Co.,  id.  678;  TeUon  y.  The  C.  A  E,  MuL  Inmsranoe 
Co.,  7  Barb.  664;  Wilson  ▼.  JQendersoti,  17  Miss.  876.  But,  if  the  alteration  be 
against  the  interest  of  the  party  claiming,  or  is  immaterial,  or  if  there  be  other 
eiroumstances,  this  presumption  may  be  rebutted.  H^eifinger  v.  ShuUe,  16 
Serg.  ft  Bawle,  44;  Bank  y.  Hall,  1  Halst.  215  ;  Smith  y.  McQowan,  8  Barb. 
405,  406;  see,  however,  C^pell  ▼.  Spencer,  28  id.  687;  Bayley  ▼.  Taylor.  U  Comi. 
681.    So  it  has  been  held  that  unless  alterations  are  suspicious  In  apiHsarauoa^ 
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tii^  are  preramed  to  have  beeu  made  before  execution  of  the  Instrument.  Beo* 
man  v.  BuBaeU,  20  Yt.  218 ;  BaUey  v.  Tat/lor,  11  Conn.  681 ;  Simpnon  t.  StackhouM^ 
•  Penn.  St.  188;  MoComUck  v.  Fitrnnorris, 88  Mo.  84;  Strrine  t.  Briffg9,  81  Mioh. 
448. 

Burden  of  proof,—  The  maker  of  negotiable  paper  is  always  presumed,  in  the 
absence  of  evidence,  to  have  issued  it  dear  of  all  blemishes,  erasures  and  altera- 
lions,  whether  of  the  date  or  bodj  of  the  instrument,  and  the  burden  of  showing 
an  alteration  apparent  upou  inspection,  to  have  beeu  lawfully  made,  is  upon  the 
holder,  even  though  the  alteration  be  l>euefioial  to  the  maker.  H^iitr  v.  Wer^ 
Heh,  82  Penn.  St.  423;  Henman  v.  DicMnaon,  5  Bing.  183;  Clifford  v,  Parker,  2 
M.  ft  G.  908;  SUphena  ▼.  Qrahcm,  7  8. ft  R.  505;  Simpnon  ▼.  Siackhou9^,  9  Barr. 
J86;  Paifie  ▼.  JsideeU,  7  Har.  178;  MiUer  y.  Heed,  3  Casey,  244;  Neffv.  iiomer,88 
Peuu.  St.  827.  The  case  of  Worrell  v.  OAeen,  8  Wright,  888,  whirh  seems 
opposed  to  this  rule,  was  expressly  made  an  exception.  Kennedy  v.  lonooster 
County  Bemk,  18  Penn.  St.  847;  MiUer  v.  OiUeland,  19  id.  U9;  Suuthwork 
JBonfcv.  arois,86id.80;  Hittv.  Cooley,46id.  269;  Warrington  v .  Eariey,  2  MIL 
\  ft  Black,  768;  Dewey  ▼.  Beed,  40  Barb.  16;  Woodworth  ▼.  Bank,  19  Johns.  891; 

SuUon  ▼.  Toomer,  7  B.  ft  C.  416;  Hunt  ▼.  Gray,  10  Am.  Rep.  282.  See,  how- 
ever. Hoyden  t.  Ooodnow,  86  Conn.  164.  But  when  the  defendant  alleges  an 
alteration  of  a  note  after  he  signed  it,  if  the  alteration  be  not  apparent  upon 
the  face  of  the  instrument,  the  burden  is  on  him.  Meikel  v.  State  Savinge 
InstAuUon,  86  Ind. 

Jntenl^ ^Where  an  alteration  is  In  Itself  immaterial.  It  will  not  avoid  an  instru- 
ment, even  though  made  with  fVaadulent  intent.  MiUer  v.  Reed,  27  Penn.  St. 
116;  MiOer  v.  QiUeland,  19  Penn.  St.  119;  Robinaon  v.  Phantx  Imuranoe  Co.,  26 
Iowa,  480;  Booth  v.  Potoers,  56  N.  Y.  22.  But  if  it  be  material,  it  wiU  avoid, 
though  made  without  finiudulent  motive.  Fay  v.  Smith,  1  Allen,  477 :  MartiheM 
V.  Chmffier^  10  Serg.  ft  B.  164;  Murray  v.  Qraham,  28  Iowa,  520.  In  Iowa  it  was 
held  that  an  alteration  fraudulently  made  is  aforgeiy.  8taU  r,  SCrottoti,  1 
Am.  Rep.  282. 

Beooeery  on  original  eonBideraUon. — The  question  of  motive  is  sometimes, 
kowever,  taken  into  aooount,  in  considering  the  right  to  recover  on  the  bill,- 
er  note,  as  originally  drawn,  or  upon  the  original  consideration.  Thus,  in 
KowUa  V.  Kennedy,  8  Am.  Rep.  641,  the  Supreme  Court  of  Penn^lvanla 
held  that,  where  a  promissory  note  vras  signed,  indorsed  by  an  accommo- 
dation indorser,  and  delivered,  and  was  afterward,  upou  the  application 
of  the  payee,  and  without  the  knowledge  of  the  indorser,  sltered  by  adding 
**with  interest,"  the  indorser  was  liable,  the  evidence  showing  that  the 
i  alteration  was  without  fraudulent  intent,  and  the  note  having  been  restored 

to  its  original  form  before  action.  But  in  Fulmer  v.  SeUa,  8  Am.  Rep.  172,  the 
same  court  declared  that  that  nase  was  **  a  veiy  close  one,  and  was  decided 
doubtingly  upon  its  peculiar  circumstances.**  If  an  alteration  is  made  without 
fraudulent  intention,  the  payee  may  resort  to  the  original  indebtedness,  if  that 
was  Independent  of  the  note,  and  has  not  beeu  discharged  by  the  execution  of 
It.  ChUe  V.  SmaU,  17  Wend.  288;  Booth  v.  Potoers,  66  N.  T.  22, 81,  and  see  cases 
alted;  2  Pars.  N.  ft  B.  678;  Fo^  v.Pc3ip6r,84IlL100;  Jlferriofe  v.  Bovrv,  4  Ohio 
St.  60.  But  to  liave  such  resort,  the  plaintiff  must  produce  and  surrender 
the  note.  When,  however,  an  Instrument  is  fraudulently  altered  by  one  claim- 
ing under  It,  there  can  be  no  recovery  upon  the  original  consideration.  Kewiedy 
T.  OrandeOt  8  Lans.  1;  Meyer  v.  ETutiefee,  66  N.  Y.  412,  and  cases  cited ;  Smith  v 
jraes,44N.  H.  668. 

Ifois  p2eoded.^Under  the  rule  of  Hilary  term,  lY  W.  4,  that ''  in  eveiy  species 
0(  MMunpalt,  all  matters  In  confession  and  avoidance,  including  not  onlv  those 
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which  show  the  transaotion  to  be  either  void,  or  Toidable,  in  point  of  law,  on  th« 
ground  of  frand,  or  otherwise,  should  be  specially  pleaded,"  it  was  held  that  an 
alteration  must  be  specially  pleaded.  Hemming  v.  Trenery,  9  Ad.  ft  EIL  926 ;  Panr^ 
V.  NicholBtm,  13  M.  ft  W.  778;  ]:>avid8onY.  Cooper,  U  id.  778^  affirmed,  13  id. 
148.  But  in  Hirchman  v.  Budd,  L.  R.,8  Ezch.  171,  a  bill  of  exchange,  which 
had  been  materially  altered  as  to  date,  was  declared  upon,  with  its  altered 
date,  and  it  was  held  that  the  defense  was  available  to  the  acceptor,  under  a 
traverse  of  the  acceptance.  Kelly,  C.  B.,  speaking  of  Hemming  v.  T^rewitfy^ 
•aid:  *'That  was  an  action  on  a  guaranty.  The  plea  was  non-assumpsit.  Upon* 
the  trial  it  was  proved  that  the  instrument  had  been  interlined ;  but  the  first 
eount  of  the  declaration  was  upon  it,  in  its  original  form,  and  it  was  held,  veij 
properly,  that  the  defense  of  alteration  ought  to  have  been  specially  pleaded."^ 
PoLLOOX,  B.,  said:  '*The  distinction  between  declarations  on  biUs  in  their 
original  and  altered  form  is  well  established.  In  the  former  case,  an  altera^ 
tlon  must  be  specially  pleaded.  In  the  latter,  the  traverse  of  the  aoceptanoe,. 
is  sufficient."  See  also  Calvert  v.  Baker,  4  M.  ft  W.  407,  and  Code  v.  CoaneeU, 
3  C.  M.  ft  R  291.  The  opinion  in  Boomer  v.  Koon,  6  N.  Y.  Hup.  645,  that  the 
defense  that  a  note  had  been  altered  after  execution,  was  not  admissible  under 
a  general  denial,  was  not  concurred  in  by  the  court. 

Ratification  €(f  an  alteration.^  One  may  ratify  or  consent  to  an  alteration 
after  it  has  been  made.  TarieUn  v.  S^in^ter,  7  0.  B.  812  ;  Dovmes  v.  Rithard- 
9on,  5  B.  ft  Aid.  871;  Ki$io  v.  Huntf  18  Mo.  97  ;  Orimatead  v.  Briggs,  4  Iowa, 
669;  Humphreys  V.  OuiUon,  18  N.  H.  886;  Ptnny  v.  Corwithe^  18  Johns.  499;  and 
without  a  new  consideration,  PeUon  v.  Prescott,  18  Iowa,  567. 

Whether  there  has  l>een  consent  or  not,  is  for  the  jury-  GonHunt  may  be 
implied,  but  In  order  that  consent  may  be  implied,  the  obligor  must  act  witb 
knowledge  of  the  alteration.  Benedict  v.  Miner,  58  111.  19.  If  it  be  true  aa 
stated  in  Ifbod  v.  Steele,  6  Wall.  80,  that  the  alteration  of  a  note  is  a  forgery  tut 
to  the  parties  not  consenting,  there  might  be  some  question  as  to  subsequent 
ratification  as  it  has  been  held  that  a  foiKery  ie  not  the  subject  of  ratification. 
860  Brookv.  Hook,  Exoh.  24  L.  T.  R.84  (8  Alb.  L.  J.  265);  WiUiame  r. Baglewt  I*. 
B.,  1  H.  L.  20O;  McHngf^v.  County  c/ SoMiUWB,  5  Am.  Rep.  466;  see,  liowev«iW 
H€0lmf  T.  Lindmiff  id.  427.^Rhp. 
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(112  Mass.  8Bk) 

AMMf M— otfMfiiMnt  of,  in  la/ying  out  raiUway  -^protpeet^  damagee  - 

ringii^iwry, 

bi  an  action  against  a  railroad  corporation  for  the  eonatmotion  of  ita  road-bed* 
In  such  a  manner  as  unnecessarily  to  turn  the  enrrent  o^  a  stream  against 
the  plaintiflTs  land  and  wash  away  his  soil,  the  plaintlfF  may  recover  fot 
prospective  as  well  as  past  injury;  and  a  recovery  of  prospective  damage* 
will  bar  an  action  for  subsequent  damage,  though  caused  by  an  onvanal 
freshet 
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TORT  for  damage  oauaod  bj  the  construction  of  the  defendanU*^ 
road-bed  in  such  a  manner  as  to  turn  the  current  of  Mill  river, 
in  Northampton,  against  the  plaintiff's  land,  thereby  causing  the 
washing  away  of  the  soil. 

After  the  defendants'  exceptions  were  sustained,  as  reports  1 107 
Mass.  352,  the  action  was  again  tried  in  the  Superior  Court,  before* 
Brigham,  C.  J.,  when  the  plaintiff  offered  evidence  that  the  defend- 
ants, about  the  year  1866,  constructed  their  railroad  along  the^ 
north  bank  of  Mill  river,  in  Northampton,  on  piles;  that  the  row 
of  piles  nearest  the  river-bed  was  driven  just  within  the  lower- 
embankment  of  the  river  on  the  northerly  side;  that  at  ordinary 
stages  of  water  in  the  river,  the  current  never  overflowed  the  lower 
embankment;  that  by  means  of  a  breakwater  constructed  along  the 
left  bank  of  the  stream  against  the  plaintiff's  land,  this  embank- 
ment, for  forty  years  prior  to  1867,  had  been  protected  against  the 
encroachment  of  the  water,  whatever  may  have  been  the  height  of 
the  river;  that  this  lower  embankment  was  three  or  four  feet  above* 
the  water  at  ordinary  stages,  but  that  the  river  was  subject  to  occa* 
lional  freshets,  when  the  lower  river-bed  and  embankment  were* 
overflowed;  that  then  the  water  sometimes  rose  as  high  as  twelve 

m 

or  fifteen  foot  above  its  ordinary  level;  that  then  the  current  swept 
round  more  to  the  north  and  east,  being  confined  within  a  basin 
and  restrained  in  its  circuit  by  higher  and  well-defined  banks,  which 
were  protected  by  the  breakwater;  that  for  some  ten  years  after  the 
defendants'  road  was  built,  the  track  between  South  street  and  the- 
plaintiff's  land  was  supported  on  piles;  that  at  no  time  within  this- 
period  was  the  water  at  high  stages  prevented  from  taking  the  out- 
ward course  it  had  always  taken;  that  then  the  plaintiff's  land  was- 
uninjured;  that  about  the  year  1866  the  defendants  filled  in  with 
earth  between  the  piles,  with  the  exception  of  an  opening  a  few  feet 
in  width,  and  filled  in  on  both  sides  of  the  piles  wide  enough  for 
double  tracks  and  turnouts,  and  to  such  an  extent  into  the  river- 
bed, that  from  ten  to  fourteen  feet  of  the  width  of  the  ordinary 
river-bed  was  occupied  with  solid  railroad  embankment;  that  in^ 
ounsequence  of  this  narrowing  of  the  river-bed,  and  this  preventing 
of  the  sweep  of  the  current  outwardly,  the  current,  when  there  waa 
a  freshet,  was  driven  forcibly  against  the  plaintiff's  land,  and  in  a 
high  freshet  in  1867  did  the  damage  for  which  the  plaintiff's  first 
suit  was  brought;  that  there  was  no  other  damage  to  the  plain  tiff't 
land  till  a  freshet  in  the  fall  of  1869;  that  for  this  last  damage  the' 
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present  action  was  brought;  that  there  had  been  two  or  three  fresheti 
lince  which  did  no  material  damage;  that  the  defendants,  to  guard 
their  road-bed  against  the  action  of  the  current  on  the  southerly 
side  and  near  the  plaintiff's  land,  had  faced  the  embankment  of 
their  road-bed  with  broken  stone  np  high  enough  to  protect  it 
against  the  usual  freshets  of  Mill  river,  and  against  back  water  from 
freshets  of  the  Connecticut  river,  but  that  there  were  occasional 
freshets  on  Mill  river  which  arose  above  this  stone  facing;  that 
when  this  was  the  case  the  plaintiff's  land  suffered  from  the  action 
of  tlie  current. 

The  defendants  relied  on  the  former  judgment  (the  substance  of 
the  record  of  which  is  stated  in  the  opinion)  as  a  bar  to  the  present 
action.  And  the  plaintiff  relied  on  it  to  show  that  the  defendants' 
road-bed  was  so  constructed  as  to  be  a  nuisance  to  the  plaintiff,  and 
contended  that  upon  the  recurrence  of  every  new  damage  occasioned 
by  freshets  he  was  entitled  to  a  new  action. 

The  presiding  judge  ruied  pro  forma,  that  the  judgment  in  the 
former  action  was  a  bar  to  this  action,  and  it  was  agreed  that  upon 
the  foregoing  evidence  the  case  should  be  reported  to  this  court, 
and  that  if,  upon  the  foregoing  evidence  the  action  could  be  mahi- 
tained,  the  case  should  stand  for  trial  upon  the  question  of  damagei 
only. 

0.  Delano  {J.  0.  Sammand  with  him),  for  plaintiff.  Th^  case, 
as  decided  in  107  Mass.  362,  turned  wholly  on  its  analogy  tc 
the  case  of  Troy  v.  Cheshiro  R.  R.  Oo.,  8  Foster,  83.  In  that  case, 
and  under  the  New  Hampshire  Statutes  (Stat.  1847,  oh.  484^  g  1),  it 
was  held  that  a  railroad,  which  by  the  construction  of  its  perma- 
iient  road-bed  had  displaced  a  town  bridge  and  made  a  new  high- 
way at  that  point  inevitable,  might  be  sued  by  the  town  as  for  a 
perpetual  injury,  and  full  damages  recovered  in  the  first  instance. 
There  the  ultimate  damages  were  all  directly  discernible,  and  the 
plaintiff,  by  his  election  to  claim  and  sue  for  them  in  solido,  exer- 
cised such  an  election  as  might  well  estop  him  from  all  further 
claim  for  damages;  but  in  this  case  the  plaintiff  could  not  in  his 
first  action  be  held  to  anticipate  all  future  damages,  and  upon 
suffering  further  injury  he  is  entitled  to  his  further  action  Miei 
qunties.  Troy  v.  OJmhire  R.  R.  Co.,  3  Foster,  83,  102.  Baiboad 
corporations,  and  all  corporations  organized  for  the  construction  ol 
public  works,  are  held  to  a  strict  exercise  of  their  chartered  privi- 
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leges;  if  they  exercise  their  authority  and  commit  nuisances^  they 
are  liable  for  every  nnisanoe  and  every  repetition  of  a  nuisance* 
There  is  nothing  so  permanent,  in  the  nature  of  the  structures  they 
build,  as  to  afford  an  immunity  from  the  ordinary  remedies  at  law,. 
Attorney- OenercU  v.  Leeds  OorporcUion,  L.  R,  5  Oh.  683;  Coming 
V.  Troy  Irofi  <&  Nail  Factory,  40  N.  Y.  191 ;  Fletcher  v.  Bylande, 
L.  R.,  1  Exch.  265,  280;  S.  0.,  L.  R.,  3  H.  L.  330;  Imperial  Gas- 
Kghi  Co.  v.  Broadbent,  7  H.  L.  Oa«.  600;  Ware  v.  Regenfe  Canat 
Co.,  3  De  G.  &  J.  212;  Attorney- ffeneral  v.  Ely,  ffaddenham,  etc 
R.  W.  Co.,  L.  R.,  6  Eq.  106;  Trafford  v.  The  King,  8  Ring.  204j 
Lawrence  v.  Oreat  Northern  R.  W.  Co.,  16  Q.  B.  643;  Boughton  y. 
Carter,  18  Johns.  405;  Hooker  v.  New  Haven  &  Northampton  Co^ 

14  Oonn.  146;  Gardner  v.  Netoburgh,  2  Johns.  Oh.  162;  Hatch  y. 
Vermont  Centred  R.  R.  Co.,  25  Vt  49,  67;  Maien  v.  Western  R.  R, 
Co.,  4  Oray^  301;  March  v.  Portsmouth  d  Concord  J2.  J2.»  19  N.  H» 
372;  BiscosY.  Oreat  Eastern  R.  W.  Co.,  L.  R.,  16  Eq.  636;  Kerr  on 
Injunctions,  391;  1  Redfield  on  Railways  (3d  ed.),  333,  334.  The 
defendant  corporation,  by  narrowing  the  bed  of  an  ancient  water- 
course, and  leaving  no  waste-ways  for  high  water,  was  a  wrong-doer 
at  common  law,  having  no  justification  under  any  statute,  and 
guilty  of  repeating  and  perpetuating  a  nuisance,  and  the  plaintiil  it 
entitled  to  recover  fresh  damages  for  each  new  encroachment  of  ch» 
water  and  disruption  of  his  Umd.  Estabrooks  v.  Peterborough  S 
Shirley  R.  R.,  12  Oush.  224;  Proprietors  of  Locks  <B  Canals  y. 
Nashua  <t  Lowell  R.  R.,  10  Oush.  385;  Jfstten  v.  Western  R.  R. 
Co.,  4  Gray,  301;  Lawrence  v.  Fairhaven,  5  id.  110;  Perry  v. 
Worcester,  6  id.  544;  Parker  v.  Lowell,  11  id.  355.  Every  re- 
ourring  disruption  by  a  new  freshet  is  a  fresh  nuisance.  3  BL 
Com.  220;  Vedder  v.  Vedder,  1  Denio,  257,  261,  and  cases  cited; 
Brown  v.  Cayuga  d  Susquehan7ha  Railroad,  2  Eem.  486;  Cott  v» 
Lewiston  R.  R.,  36  N.  Y.  214. 

D.  W.  Bond  {H.  H.  Bond  with  him),  for  defendant 

Colt,  J.  The  injury  for  which  the  plaintiff  seeks  to  recover 
damages  is  caused  by  the  erection  of  a  permanent  embankment 
along  the  margin  of  Mill  river,  by  which  the  current  of  that  stream 

15  at  times  thrown  upon  his  land.  The  embankment  was  constructed 
by  the  defendant's  corporation  under  its  chartered  powers,  for  the 
support  of  tracks  which  were  originally  built  upon  piles. 
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The  defendant  i^elies  upon  the  record  of  a  former  jadgment 
between  these  parties  as  a  bar  to  this  action.  The  jadgment  wat 
4ipon  a  declaration  precisely  similar  tn  its  allegations  to  those  here 
'made,  except  that  a  less  quantity  of  soil  is  stated  to  have  been 
washed  away.  In  each  declaration,  the  amount  of  land  carried 
away  is  stated,  followed  by  a  charge  that  the  residue  of  the  plain- 
tiff's land  has,  by  the  changes  produced  in  the  current  of  the 
stream,  been  greatly  lessened  in  value.  The  record  in  the  first 
action  showed  that  the  plaintiff  was  not  limited  to  the  recovery  of 
vdamages  which  had  actually  accrued  before  the  date  of  the  writ» 
'but  took  judgment  for  an  amount,  only  the  smallest  portion  of 
which  was  for  such  damages. 

It  was  decided  upon  exceptions  taken  at  the  first  trial  of  the 
^present  case,  that  the  plaintiff  might  recover  entire  damages  in  one 
action  for  an  injury  occasioned  by  a  permanent  skucture  of  this 
description,  and  was  not  limited  to  those  which  had  been  actually 
suffered  at  the  date  of  the  writ ;  and  therefore  that  the  judgment 
in  the  first  action  was  a  bar  to  a  new  action  for  subsequent  injuries 
from  the  same  cause.  107  Mass.  352.  A  new  trial  was  ordered, 
•and  the  case  comes  up  again  on  a  report  from  the  Superior  Court. 
The  only  question  is,  whether  the  evidence  offered  at  the  last  triai 
•ought  to  take  the  case  out  of  the  rule  above  stated. 

The  fact  that  since  the  verdict  in  tiie  former  action,  an  additional 
iportion  of  the  plaintiff's  land  has  been  washed  away  by  a  freshet 
which  occurred  in  1869,  is  the  only  new  fact  offered  which  might 
not  have  been  properly  put  in  evidence  to  increase  the  damages  in 
the  original  suit.  The  permanent  character  of  the  structure,  and 
the  fact  that  the  plaintiff  accepted  damages  which  were  assessed 
for  the  permanent  injury,  and  necessarily  involved  a  consideration 
of  the  probable  future  effect  upon  the  plaintiff's  land  of  the 
•changed  current  of  such  a  stream  in  its  different  stages  of  water, 
remain  unaffected  by  the  evidence.  The  jury  may  have  intended 
to  compensate  the  plaintiff  for  the  injury  now  complained  of,  or  to 
l^ive  him  the  means  to  protect  himself  against  it.  As  a  general 
rule,  a  new  action  cannot  be  brought  unless  there  be  anew  unlawful 
act  and  fresh  damage.  There  is  no  exception  to  this  rule  in  the 
oases  of  nuisance,  where  damages  after  action  brought  are  held  not 
to  be  recoverable,  because  every  continuance  of  a  nuisance  is  a  new 
injury,  and  not  merely  a  new  damage.  The  case  at  bar  is  not  to 
be  treated  strictly  in   this  respect  as  an  action  for  an  abatable 
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muaance.  More  accurately  it  is  an  action  against  the  defendant 
tor  the  conatraction  of  a  pnblio  work  under  its  charter,  in  such  i 
manner  as  to  cause  unnecessary  damage  by  want  of  reasonable  cars 
and  skill  in  its  construction.  *  For  such  an  injury  the  remedy  is  j^k 
common  law.  And  if  it  results  from  a  cause  which  is  either  perma« 
nent  in  its  character,  or  which  is  treated  as  permanent  by  the 
parties,  it  is  proper  that  entire  damages  should  be  assessed  with 
reference  to  past  and  probable  future  injury.  This  is  the  course 
which  appears  to  have  been  taken  in  this  case,  and  to  allow  a 
leooTery  here  might  subject  the  defendant  to  double  damages. 
Warner  t.  Baeofh  8  Gray,  897 ;  Whmier  t.  Warce8t0r,  10  Alien, 
Wl,  603 ;  IVag  t.  Okeshire  BaUroad  Co^  8  Foster,  88. 

Judgment  far  ik$  drfendamk 


OiiAPF  T.  Hali. 


fhs  tuX  thai  an  indonwiiMnt  of  pari  pa jment  made  on  a  pramiMory  nolo 
bore  date  apon  a  da j  of  the  month  whidi  was  Sondaj,  Joined  with  eridenoe 
that  it  waa  made  at  the  time  of  the  pajment  and  in  the  piesenee  of  both 
partlea  and  aaaented  to  bj  them,  will  wanant  a  jniy  In  finding  that  the  paj- 

.  ment  was  made  on  that  daj. 

▲  part  pajment  made  upon  Bnndaj  will  not  take  a  debt  oat  of  the  operation 
of  the  statute  of  limitations.* 

CONTRACT  upon  the  following  promissory  note:  ''180.  Deer- 
field,  Oct  13,  1864.  For  value  receired  I  promise  to  pay 
Babrina  0.  Clapp,  or  order,  eighty  dollars  on  demand.  Benjamin 
Hale.''  Indorsed  upon  the  note  was  this:  ''January  31,  1869. 
Beceived  ten  dollars.''    The  writ  was  dated  June  21,  1871. 

At  the  trial  in  the  Superior  Court  before  Lord,  J.,  the  plaintill 
testified  to  the  loan  of  the  money,  and  that  in  the  winter  of  1868- 
'69,  a  payment  of  $10  was  made  upon  the  note.    She  and  hex 

•8eeeo»ilni,Bfar(M0yT.  Hatt(9SOonn.270),4Am.Bep.74;  Tftomoe  t.  H«m^ 
tir,  9  Md.  40S.  -  Rnp. 
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daughter^  who  was  the  wife  of  the  defendant,  but  had  sinoe 
Separated  from  him,  testified  that  the  payment  was  made  during 
the  winter,  while  the  daughter  was  sick  in  bed;  that  the  indorse* 
meht  was  written  by  the  daughter,  as  was  the  body  of  the  note; 
that  the  defendant  paid  the  money,  and  passed  the  note,  and  the 
))on  and  ink,  to  the  daughter  and  requested  her  to  write  the  in- 
dorsement; that  she  wrote  as  he  dictated.  Each  testified  that  she 
did  not  know  the  day  of  the  month,  when  the  payment  was  made, 
or  whether  the  date  of  the  indorsement  was  the  true  date;  and 
neither  of  them  was  asked,  nor  did  either  testify  on  what  day  of 
the  week  the  payment  was  made.  After  the  evidenoe  on  both  sides 
was  closed,  the  defendant's  counsel  offered  to  show  by  the  calendar 
that  January  81,  1869,  was  Sunday,  and  it  was  admitted  to  be  ae 
by  the  plaintiff's  counsel. 

The  presiding  judge  instructed  the  jury,  that  if  the  payment 
was  made  substantially  as  testified  to  by  the  two  witnesses,  there 
was  nothing  in  the  testimony  to  prevent  the  plaintiff  from  recoyer- 
ing;  that  although  he  was  requested  by  the  defendant's  counsel  to 
instruct  them,  ^'  that,  in  the  absence  of  all  other  evidence  of  tiie 
time  of  payment,  the  date  of  the  indorsement  was  to  be  presumed 
and  taken  as  the  true  time  of  payment,  and  that  it  was  competent 
for  the  jury  to  find  that  the  payment  was  made  on  Sunday,  and 
that  if  so  made  on  Sunday,  it  would  not  operate  to  renew  the  note  or 
continue  the  note  valid  after  the  expiration  of  six  years  from  ita 
date,"  yet  he  did  not  deem  the  case  required  any  instruction  other 
than  that  given;  and  he  declined  to  instruct  as  thus  requested  by 
the  defendant,  and  further  said  to  the  jury  that  if  the  payment 
was  made  substantially  as  stated  by  the  witnesses,  the  plaintiff  wae 
entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

A.  Brainard,  for  defendant. 

fT.  Gh'iswold  and  0.  O.  Delano,  for  plaintifli 

Obay,  C.  J.  It  is  the  opinion  of  a  majority  of  the  court,  for 
the  reasons  to  be  now  stated,  that  the  defendant's  exoeptionB  must 
be  sustained,  and  a  new  trial  had. 

The  action  is  on  a  promissory  note,  to  which  the  defendant  haa 
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pleaded  the  statute  of  limitations.  The  plaintiff,  in  oider  to  take 
the  case  out  of  the  statute,  relied  on  a  payment  made  ta  her  bj 
the  defendant  within  six  years  before  the  action  was  brought. 
It  appears  by  the  bill  of  ezoeptions  that  at  the  time  of  that  pay- 
ment a  third  person,  daughter  of  the  plaintiff  and  wife  of  the 
defendant,  wrote  by  his  dictation  and  in  the  presence  of  the  pliun- 
tiff  upon  the  back  of  the  note  as  follows:  '' January  81,  186L 
Beceiyed  ten  dollars."  The  defendant  offered  to  show  by  tiie  cal- 
endar, and  the  plaintiff  admitted,  that  January  81, 1869,  was 
Sunday;  and  this  appears  to  have  been  one  of  the  facts  in  the  case, 
upon  which  the  rulings  and  instructions  were  based.  This  oon- 
temporaneous  record  or  memorandum  of  the  payment  made  in  the 
presence  of  both  parties,  was  evidence  to  be  considered  by  the  jury 
together  with  the  circumstances  testified  to  at  the  trial;  and  the 
jury  would  haye  been  warranted  in  inferring  that  this  statement  of 
the  date  was  correct,  and  known  and  assented  to  by  botii  parties  to 
be  correct,  at  the  time  when  it  was  written,  and  that  the  pimnent 
was  therefore  made  on  the  Lord's  day.  Busiin  y.  Bogtrsy  11  Gush. 
846;  Pearson  y.  8haWy  7  Irish  Law,  1. 

If  the  jury  should  be  satisfied  that  the  payment  was  made  on 
Sunday,  the  case  would  stand  thus:  The  plaintiff  declares  on  a 
cause  of  action,  under  a  simple  contract,  which  accrued  more  than 
six  years  before  the  date  of  the  writ.  The  defendant  pleads  the 
statute  of  limitations,  which  is  a  conclusiye  defense  unless  a  pay- 
ment within  six  years  is  proved,  the  fact  of  such  payment  is, 
therefore,  a  link  in  the  chain  of  evidence  necessary  to  sustain 
the  plaintiff's  action.  The  statute  prohibits  and  makes  penal 
the  doing  of  any  manner  of  labor,  business  or  work  on  the 
Lord's  day,  except  works  of  necessity  and  charity.  Gen.  Stats.,  ch. 
84^  §  1.  It  is  not  pretended  that  the  payment  of  this  note  was 
a  work  of  necessity  or  charity.  When  any  act,  essential  to  con- 
stitute or  complete  the  right  to  recover,  is  in  violation  of  that 
statute,  the  plaintiff  cannot  demand  the  assistance  of  the  judiciary 
to  defeat  the  will  of  the  legislature.  The  court  will  not  assist 
either  party  to  avoid  or  to  take  advantage  of  the  illegal  act,  but 
will  leave  both  parties  as  it  finds  them.  The  act  stands  effectual 
BO  far  as  it  has  been  executed,  but  cannot  be  made  the  foundation 
or  support  of  any  executory  obligation  to  be  judicially  enf oi  ced. 
A  delivery  of  goods  or  payment  of  money  on  the  Lord's  day  may 
vest  the  property  therein,  or  extinguish  an  r  listing  obligation,  so 
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fir  as  the  property  or  money  hae  paaaed  from  one  perl?  to  the 
oiher,  but  cannot  be  availed  of  for  any  other  pnrpoee.  The  conrta 
will  equally  refnie  to  aniat  one  party  to  recover  back  what  be  haa 
thns  paid  or  tranaferred;  and  the  other  party  to  deny  that  he  baa 
received  it»  or  to  assert  any  new  rights  by  reason  of  snob  payment 
or  transfer  or  in  any  degree  founded  thereon.  Johnmm  v.  WiUi$,  7 
Gray,  164;  Hammond  v.  Ammiean  Ins.  Co.,  10  id.  a06^  8ia;  ifysra 
T.  Mrinratk,  101  Mass.  366;  &  0.,  8  Am.  Bep.  868;  Onm$on  t« 
6^ost,  107  Mass.  489, 441;  &  0.^9  Anu  Bep.  45;  Momhg  v.  Orick,  108 
Mass.  517;  i?ifa89Mtfifsr  V.  2fay^,  98  Abu  687.  Itfollowatiuiti£tb« 
payment  in  qneation  was  made  on  the  Lord's  day,  the  plaintiff  can- 
not  recover. 


Bnovnr'a  OAai. 


(US 
'^**€ik§reHm0'' — what  mtwuni§U  tkmr§$  qf  trtm% 

The  term  "other  erime,*'  used  in  the  prorMoDs  of  Um  oonstitatioa 
lewf  of  the  United  States,  and  of  the  atatntes  of  this  Commonwealth,  rela- 
tive to  the  anrrender  of  fagitlvee  from  Jnatice,  means  anj  offense  indictable 
bj  the  laws  of  the  State  demanding  the  somnder. 

A.  statement  in  the  wanant  of  the  goTemor  of  the  Commonwealth  for  the 
arrest  and  delivery  up  of  an  alleged  fagitire  from  jastioe*  that  the  fogitive 
is  **  eharged  with  the  crime  of  selling  and  famishing  intoxicating  liqoora 
contrary  to  the  laws  of  Vermont,  and  represented  to  be  a  f ogitiTe  from  the 
Justice  of  said  State  of  Vermont***  shows  that  he  has  been  charged  with  a 
crime  against  the  laws  of  that  State,  and  is  a  suffldeat  allegation  to  that 
effect. 
• 

HABEAS  OOBPUS of  a citisen  of  Vermont,  arrested  under  i  war- 
rant of  his  excellency  the  governor  of  this  Oommonwaalth, 
which  warrant  stated  that  application  had  been  made  to  him  by  the 
supreme  executive  authority  of  the  State  of  Vermont,  for  the 
delivering  of  said  Brown,  ^^  charged  with  the  crime  of  selling  and 
furnishing  intoxicating  liquors  contrary  to  the  laws  of  Vermont, 
and  represented  to  be  a  fugitive  from  the  jnstioe  of  said  State  of 
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Vermont^''  and  ordered  him  to  be  delivered  up  to  be  remo?ed  to 
that  State.  The  petitioner  contended  that  the  warrant  did  not 
ahow  that  he  had  been  goilty  of  any  crime  for  which  he  was  Uable 
to  be  80  delivered  np,  and  the  question  was  by  Obai^  0.  J.,  adjonmed 
into  and  reseryed  for  the  determination  of  the  full  oourt 

.R,  F.  Fay^  for  petitioner. 

O.  R.  Trtrin^  Attarn&jf*O$n0rdl,  for  Commonwealth. 

«  Okay,  G.  J;  The  words  of  the  provisions  of  the  oonstitutior 
and  laws  of  the  United  States^  and  <rf  the  statutes  of  the  Common- 
wealthy  upon  the  subject  of  fugitives  from  justice,  the  history  of 
those  provisions,  and  the  judicial  expositions  of  them,  conclusively 
establish  that  the  authority  of  the  governor  of  this  Commonwealth 
to  order  the  delivery  of  fugitives  from  the  justice  of  another  State 
o|  the  Union  extends  to  a  person  appearing  to  be  charged  with  any 
crim^  whatever  in  that  State. 

The  corresponding  provision  in  the  articles  of  confederation 
(art  4,  §  2)  included  only  persons  '^  charged  with  treason,  felony, 
or  other  high  misdemeanor.^'  1  U.  S.  Stats,  at  Large,  L  The 
article  was  reported  in  the  same  form  by  a  committee  of  the  con- 
vention which  framed  the  constitution  of  the  United  States.  % 
Madison's  Debates,  1240.  But  when  this  article  was  taken  up  in 
the  convention,  as  we  learn  from  Mr.  Madison's  report,  **  the  words 
'high  misdemeanor'  were  struck  out,  and  the  words  'other  crime' 
inserted,  in  order  to  comprehend  all  proper  cases ;  it  being  doubt- 
ful whether  ' high  misdemeanor'  had  not  a  technical  meaning  too 
limited."  8  Madison's  Debates,  1447.  And  accordingly  the  article^ 
as  it  stands  in  the  constitution,  is  in  these  words:  ''A  person 
charged  in  any  State  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice,  and  be  found  in  another  State,  shall,  on  demand 
of  the  executive  authority  of  the  State  from  which  he  fled,  be  deliv- 
ered up,  to  be  removed  to  the  State  having  jurisdiction  of  the 
crime."  Const  U.  S.,  art.  4,  g  2.  The  distinction  is  made  the 
more  significant  by  comparing  it  with  the  provisiohs  tLat  civil 
ofBcers  maybe  impeached  for  ''treason,  bribery,  or  other  high 
crimes  and  misdemeanors"  (art  2,  g  4) ;  and  that  "the  trial  of  all 
crimes,  except  in  cases  of  impeachment,  shall  be  by  jury."  Art  3, 
§  2.    The  act  of  congress,  and  the  statutes  of  Massachusetts  upon 
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the  subject  of  fagitiyes  from  jnstioe,  use  the  same  words,  "  treason, 
felony,  or  other  crime.''  U.  S.  Stats.  1798,  oh.  7,  §  1 ;  Stats.  1801, 
eh.  10 ;  ld34^  ch.  155;  Bey.  Stats.,  ch.  142,  §§6,7;  Gen.  Stats.,  oh. 
177,  §  1. 

The  proyision  of  the  constitution  of  the  United  States  was 
assumed  by  this  court,  in  OommonweaUh  y.  OrMn,  17  Mass.  515, 
547,  to  extend  to  all  crimes  committed  in  another  State.  The 
Justices  of  the  Supreme  Oourt  of  Maine,  in  1837,  gaye  to  the 
goyemor  of  that  State  an  opinion  to  the  same  efFoct.  S4  Am*  Jar. 
233.  And  the  Supreme  Courts  of  New  York  and  New  Jersey  ad- 
judged upon  habeas  carpus  that  the  constitution  included  all  crimes 
indictable  by  the  law  of  the  State  from  which  the  prisoner  fled* 
Inre  Clark,  9  Wend.  212;  Inr$  Voorhees,  3  Vroom.  14L 

A  like  opinion  was  expressed  by  the  Supreme  Oourt  of  the 
United  States  upon  an  application  by  the  goyemor  in  the  name  of 
the  Commonwealth  of  Kentucky  for  a  mandamus  to  the  goyemor  of 
Ohio,  to  compel  him  to  deliyer  up  a  fugitiye  from  justice  who  had 
been  indicted  in  Kentucky  for  an  act  which  was  not  criminal  by 
the  law  of  Ohio.  Oofnmonfaealih  ofKetUuehy  y.  DMimson,  Owemor 
of  Ohio,  24  How.  66,  102.  Although  that  opinion  was  in  one  sense 
extrajudicial,  because  not  necessary  to  the  judgment^  which  dia* 
missed  the  petition  for  a  mandamus,  it  is  proper  to  refer  to  it  as 
supporting  our  reasoning  and  conclusion. 

The  question,  how  far  the  goyemor  upon  whom  the  demand  is 
made  may  rightfnlly  exercise  any  discretion  in  the  matter,  is  not 
before  us,  and  we,  therefore,  giye  no  opinion  upon  it. 

The  only  objections  taken  by  the  learned  coui|^l  for  the  prisoner 

are  to  the  sufficiency  of  the  executiye  warrant:  1st.  Because  the 

offense  therein  mentioned  is  not  one  for  which  the  executiye  is 

authorized  to  order  the  prisoner  to  be  deliyered  up  ;  2d.  Because 

the  offense  is  not  sufficiently  set  forth.    The  first  objection  we  haye 

already  answered.  The  second  is  equally  untenable ;  for,  as  appears 

by  the  cases  already  cited,  the  question  is  not  whether  the  state* 

mentin  the  warrant  would  be  sufficient  in  an  indictment  to  put  the 

prisoner  upon  trial  in  the  State  from  which  he  fled,  but  whether  it 

shows  that  he  has  been  charged  with  a  crime  against  the  law  of  that 

State ;  and  for  that  purpose  the  general  description  in  this  warrant 

is  sufficient. 

Prisoner  remanded. 
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Imuranee — ^ohsn  MUUng  it  oeeupUd, 

4  dwelling-boufle  and  bam  are  unooeapied,  within  tbe  meaning  oi  an  laear 
anoe  policj  which  provides  that  buildings  onoocnpled  shall  not  be  coveied 
bj  the  policj,  where  the  hoase  is  onlj  used  bj  the  insured  and  his  servants 
for  the  purpose  of  taking  their  meals  there  when  engaged  in  carrying  on  a 
eontigaous  farm,  and  the  bam  is  onlj  used  for  the  purpose  of  storing  haj 
and  farming  tools. 

CONTBAGT  upon  a  policy  of  insurance  against  loss  by  fire  upon 
a  house  described  in  the  application  and  in  the  policy  as  a 
'^dwelling-house  situated  on  the  road  leading  from  Warren  to 
Palmer  Depot/'  and  upon  a  bam  described  aa  '^  near  by ''  the  house. 
The  application  signed  by  the  plaintiff,  in  answer  to  the  question, 
''How  are  the  premises  occupied ?''  contained  the  answer,  ''For 
farming  purposes  by  the  assured/'  The  proof  of  loss  contained  the 
statement  that  at  the  time  of  the  fire  the  buildings  were  unoccu- 
pied. The  policy  contained  the  following  provisions,  "  If  the  build- 
ings insured  shall  be  vacated  and  remain  so  more  than  thirty  days 
without  the  consent  of  this  company,  *  *  «  *  this  policy 
shall  be  Toid."  "Buildings  unoccupied  are  not  coTered  by  this 
policy,  unless  insured  as  such.'' 

Trial  in  the  Superior  Oourt,  before  Dbwbt,  J. 

The  plaintiff  in  opening  his  case  stated  that  he  should  proye  that 
the  application  was  made  to  the  company  through  the  company's 
agent  at  Palmer,  and  that  the  policy  was  issued  upon  it;  that  tiie 
buildings  were  situated  upon  a  farm  owned  and  carried  on  by  him; 
that  the  farm  did  not  extend  down  to  the  road  named  in  the  policy, 
but  that  a  lane  a  half  mile  in  length  ran  from  the  road  to  the  house 
and  bam;  that  the  lane  was  made  for  communication  with  the 
road,  and  led  no  further  than  to  the  house;  that  the  house  had  no 
other  communication  with  any  road;  that  the  description  in  the 
poMcy  of  the  house  and  bam  was  correct,  unless  the  statement  that 
it  was  situated  on  the  road  was  incorrect;  that  he  owned  and  occu- 
pied as  his  dwelling  place,  at  the  time  of  his  application  and  the 
issaing  of  the  policy,  another  house  and  barn,  which  were  situated 
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on  another  farm  and  directly  on  the  road  named  in  the  policy,  but 
that  he  should  prove  that  these  were  insured  elsewhere  at  the  time 
of  the  taking  out  of  this  policy;  that  he  informed  the  agent  of  the 
defendants,  when  he  made  his  application,  that  the  house  and  bam 
situated  on  the  lane  were  the  buildings  he  wished  to  insure;  that 
the  agent  assented  and  inquired  the  nearest  public  road  to  them, 
and  on  being  told  by  plaintiff  the  road  named  in  the  policy,  the 
agent  wrote  the  description  contained  in  the  policy;  that  at  t^e 
time  of  taking  out  the  policy,  and  up  to  the  time  of  the  fire,  the 
buildings  were  occupied  only  as  follows:  When  the  plaintiff  was 
engaged  in  carrying  on  the  farm  contiguous  to  the  buildings,  he 
and  his  servants  took  their  meals  in  the  house,  and  the  bam  waa 
used  for  the  usual  purposes  of  a  farm-barn  for  storing  hay  and 
farming  tools,  but  cattle  were  not  kept  in  it;  that,  at  the  time  the 
application  was  made  and  the  policy  was  issued,  he  told  the  agent 
the  nature  of  his  occupation  of  both  house  and  bam,  and  the  agent 
issued  the  policy,  knowing  all  the  facts;  that  the  agent  assented  to 
them,  and  wrote  all  the  written  parts  of  the  application  and  policy; 
that  in  about  two  months  after  the  policy  was  issued,  the  buildings 
were  destroyed  by  an  accidental  fire,  and  that  due  notice  and  proof 
of  loss  were  given. 

The  defendant  contended  that  on  the  proof  of  such  of  the  above 
facts  as  were  competent,  the  plaintiff  could  not  maintain  this  action, 
and  the  court  so  ruled,  and  a  verdict  was  thereupon  rendered  in 
the  defendant,  and  the  case  was  reported  by  the  presiding  judge  to 
this  court  If  the  ruling  was  incorrect,  the  verdict  waa  to  be  aft 
aside,  and  the  case  to  stand  for  trial;  otherwise  judgment  was  to 
be  entered  on  the  verdict. 

G.  M.  Steams  (M,  P.  KnawUon  with  him),  for  plaintiff. 

« 

A.  L.  Saule  <t  J.  0.  Allen,  for  defendant 

Colt,  J.  The  policy  expressly  declares  upon  its  face  that  build- 
ings unoccupied  are  not  covered  unless  insured  as  such.  This  it 
descriptive  of  the  subject-matter  of  the  insurance.  It  is  a  stipula- 
tion on  the  truth  and  fulfillment  of  which  the  contract  depends, 
and  the  insurer  has  a  right  to  insist  on  a  strict  compliacoe. 
It  is  decisive  of  this  case;  for  assuming  that  the  dwelling-hooM 
and  barn,  although  situated  at  the  end  of  a  lane  and  half  a  mile 
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distant  from  the  road  named  in  the  polioy,  wonld  oome  within  the 
description  of  the  property  insured,  yet  the  facts  stated  do  not  show 
an  oocnpancy  of  either  the  honse  or  bam  within  the  meaning  of 
the  policy,  Oocfupanqy  as  applied  to  such  buildings  implies  an 
actoal  use  of  the.honse  as  a  dwelling  place,  and  such  use  of  the 
bam  as  is  ordinarily  incident  to  a  bam  belonging  to  an  occupied 
house,  or  at  least  something  more  than  a  use  of  it  for  mere  storage. 
The  insurer  has  a  right,  by  the  terms  of  the  policy,  to  the  care  and 
supervision  which  is  inyolyed  in  such  an  occupancy.  K&Uh  ▼. 
OUfwg  Mutual  In$.  Qk,  10  ASlm,  i2S. 

Judgment  on  {he  90rdicL 


MoGeazh  t.  Mnwnr. 
ens  iiMt.  4sr^ 


Tlie  clwHing  out  of  a  wlieel-ptt  on  the  Lord's  dajr,  for  the  parpoM  of  praTontiBg 
the  itoppage,  on  a  week  daj,  of  mills  whidi  emplojred  manjr  luuids»  is  not  a 
work  of  neoessitj  or  eharitj  under  Gen.  Stats,  o.  84,  §  1. 

no  plaintiff  gratQitoasly  and  as  a  matter  of  kindness  assisted  the  defendants 
la  dealing  oat  a  wlieel-plt  on  the  Lord's  daj,  for  the  purpose  of  pierenting 
the  stoppage,  on  a  week  day,  of  the  defendants'  mills.  In  an  aetlon  for 
personal  damage  caused  bj  the  defendants'  nogligenoe,  HM^  that  the  fact 
that  the  pUintUT  worked  gratuitously  and  as  a  matter  of  kindness,  did  not 
make  his  work  a  work  of  charltj  under  Gen.  Stats,  e.  84,  g  1. 

The  plaintiff  sustained  personal  damage  from  the  negligence  of  the  defendants 
while  assisting  them  in  their  work  on  the  Lord's  day ;  in  an  action  to 
recorer  for  such  damage,  HM,  that  the  plitintiff  *s  illegal  act  in  working  upon 
the  Lord's  day  was  so  inseparablj  connected  with  the  cause  of  action  as 
to  prerent  his  maintaining  the  suit.     {See  naU,  p,  128.) 

TORTS  for  personal  damage  caused  by  the  defendants'  negli- 
gence. 
At  the  trial  in  the  Superior  Ooart,  the  plaintiff  offered  to  proTe 
that  on  Sunday,  June  24^  1871^  while  he  was  at  work  in  a  wheel- 
pit,  used  by  the  defendants,  in  connection  with  the  machinery  oi 
•ztensiye  paper  mills,  and  while  he  was  in  the  exercise  of  due  oare» 
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he  was  hurt,  by  Ihe  negligence  and  carelessneBs  of  the  defendants 
in  setting  the  machinery  and  wheel  in  motion ;  that  he  was  engaged 
in  the  work  at  the  request  of  the  defendants,  gratnitonsly,  and  as 
matter  of  kindness  to  them,  it  being  unconnected  with  his  ordinary 
work,  and  of  no  interest  to  him  in  any  way,  he  not  being  an 
employee  of  the  defendants  ;  that  the  work  he  was  doing  consisted 
in  digging  the  sand  from  the  wheel-pit  so  aa  to  enable  a  pump  to 
be  used  to  clear  it  of  water,  which  frequently  settled  into  the  pit  so 
as  to  impede  the  action  of  the  wheel  and  of  the  machinery  of  the 
defendants'  mills,  it  being  necessary,  wheneyer  such  impediments 
occurred,  for  the  defendants  to  stop  their  work  at  a  very  large  loss, 
and  remove  the  water;  that  the  defendants  were  doing  a  large 
business,  which  employed  many  hands,  and  required  the  running 
of  their  mills  from  12  o'clock  Monday  morning  to  12  o'clock 
Saturday  night,  and  that  the  work  done  on  this  occasion  would 
obyiate  the  necessity  of  stopping  the  machinery  in  future  ;  that  the 
defendants  were  present  on  this  occasion  with  the  plaintifl,  directing 
how  the  work  should  be  done,  and  that  their  meeting  was  by  the 
preyious  arrangement  of  the  parties. 

XTpon  this  offer  of  proof,  Bagois^,  J.,  ruled  that  the  action  could 
not  be  maintained,  and  by  consent  of  parties,  before  verdict, 
reported  the  questions  of  law  to  this  court  If  the  ruling  was 
correct,  the  plaintifl  is  to  become  nonsuit ;  otherwise  the  case  is  to 
stand  for  triaL 

E.  B.  GiUeit  &  H.  B.  Stevens,  for  plaintiff. 

a.  M.  Stearns  {W.  B.  C.  Pearsons  Jt  M.  P.  FnowUan  with 
him),  for  defendants. 

Morton,  J.  The  statute  makes  it  unlawful  to  do  ^'any  manner 
of  labor,  business  or  work,  except  works  of  necessity  and  charity," 
on  the  Lord's  day.  Gon.  Stats. ,  ch.  85,  §  1.  The  plaintiff 's  offer  of 
proof  discloses  that  he  was  at  work  in  the  defendants'  wheel-pit, 
digging  out  the  sand  so  as  to  enable  a  pump  to  be  used  to  clear  it  of 
urater  which  frequently  settled  into  the  pit,  so  as  to  impede  the 
action  of  the  wheel,  and  that  while  so  at  work  he  was  injured  by  the 
carelessness  of  the  defendants  in  setting  the  wheel  in  motion.  The 
only  reason  for  doing  the  work  on  the  Lord's  day  was,  that  the 
ilefendants  were  doing  a  large  business,  employing  many  hands. 
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and  ''  the  work  done  on  the  occasion  would  obviate  the  necessity 
of  stopping  the  machinery  in  fature.'^  The  whole  import  of  this 
ifi  that  it  was  more  convenient  and  profitable  to  repair  the  wheel- 
pit  on  the  Lord's  day  than  it  would  be  to  do  it  on  any  secular  day. 
This  does  nofc  make  it  a  work  of  necessity  or  charity  within  the 
•exception  of  the  statute.  Commonwealth  v.  Sampson^  97  Mass. 
407  ;  OommonweaUh  v.  Josseyln,  id.  411.  The  fact  that  the  plain- 
tiff was  doing  the  work  gratuitously,  at  the  request  of  the 
-defendants,  does  not  take  the  case  out  of  the  letter  or  the  spirit  of 
the  statute. 

The  decisions  in  this  OommonweaUh  are  numerous  and  nnifonn 
to  the  effect  that  the  plaintiff,  being  engaged  in  a  violation  of  law, 
•cannot  recover,  if  his  own  illegal  act  was  an  essential  element  of 
his  case  as  disclosed  upon  all  the  evidence.  The  cases  upon  this 
flabject  are  reviewed  in  Myers  v.  MeinratA,  101  Mass.  366  ;  S.  0.,  3 
Am.  Bep.  368 ;  HaU  v.  Corcoran,  107  Mass.  251;  S.  C,  9  Am.  Bep. 
SO ;  Oranson  v.  Ooss,  107  Mass.  439  ;  S.  0.,  9  Am.  Bep.  45. 

The  rules  of  law  as  applied  to  actions  of  tort  for  injuries,  like 
the  case  at  bar,  are,  that  if  the  illegal  act  of  the  plaintiff  contributed 
to  his  injury,  he  cannot  recover ;  but  though  the  plaintiff  at  the 
time  of  the  injury  was  acting  in  violation  of  law,  if  his  illegal  act 
did  not  contribute  to  the  injury  but  was  independent  of  it,  he  is 
not  precluded  thereby  from  recovering.  Of  the  latter  class  are  the 
^sases,  cited  by  the  plaintiff,  of  Spofford  v.  Harlow,  3  Allen,  176  ; 
JSUeele  v.  Burkhardt,  104  Mass.  59;  S.  0.,  6  Am.  Bep.  191,  and 
Keams  v.  Sowden,  104  Mass.  63.  But  the  case  at  bar  falls  within 
the  first-named  class  of  cases.  The  illegal  act  of  the  plaintiff 
was  inseparably  connected  with  the  cause  of  action  and  contributed 
to  his  injury.  The  difference  between  the  two  rules  may  be  illus- 
trated by  supposing  the  plaintiff,  while  engaged  in  his  work,  to 
have  been  assaulted  by  a  stranger ;  he  could  maintain  an  action 
therefor,  because  his  violation  of  law  had  no  connection  with 
the  trespass.  The  two  are  contemporary  facts,  but  the  one  has 
nothing  to  do  with  the  other.  He  could  show  a  complete  cause 
of  action  independently  of  his  own  violation  of  law.  But  upon 
the  facts  of  this  case  it  is  different.  The  plaintiff  and  defendant 
were  engaged  in  a  mutual,  illegal  work,  and  the  accident  which 
happened  was  one  of  the  incidents  and  risks  of  the  employment 
The  plaintiff  was  participating  in  an  iUegal  work  which  led  to  the 
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injury  he  Bostained,  and  the  law  will  not  aid  him  to  reoover  dam* 
ages  for  the  conaeqaenoeB  of  his  own  illegal  act 

PlainHff  to  be  wmguU. 

KOTB.— See  Ontty  r.  Bangor,  2  Am.  Rep.  56;  JtfoClory  t.  LomU,  8  id.  aSS; 
ActtoffiT.  IToiiisaloMi,  e  id.  684;  WinOuUr.  Owy,  16 id.  181 ;  Fro9tr.  Pbinift,  la 
Id.  18. 

In  l^kOiOddphia,  etc.  A.  R.  Co.  r.  PhiiadapMa,  ete.,  Touhoal  Co^  88  How. 
(U.  8.)  800,  It  was  aald  that  **  the  MaMaohusetts  deoiilont  upon  the  Sandaj  law 
depend  on  the  peculiar  legislation  and  cuttomt  of  the  State  more  than  on  may 
general  principlee  of  Jostloe  or  law.**  In  Ohio  It  was  held  that,  where  a  maa 
•hipped  on  Sunday  oar-truoks  which  he  had  eold  and  agreed  to  ahlp  and  whera 
longer  deli^  was  dangerous  from  the  risk  of  navigation  closing  for  the  season, 
and  the  captain  of  the  yessel  (the  only  one  procurable)  refused  to  reoelve  them 
at  any  later  day,  the  labor  was  **  a  worlc  of  necessity  within  the  statute,  ilo- 
ChUrUsk  ▼  TTosofiv  4  Ohio  St.  608.  So  in  Vermont,  labor  necessary  to  prevent » 
great  waste  of  sap  in  making  maple  sugar  was  held  to  be  **  work  of  necessitj.'* 
WhUcomb  T.  QUman,  86  Vt.  897.  But  in  Arkansas  a  man  was  held  not  justUled 
in  cutting  his  wheat  on  Sunday  though  It  was  wasting  from  over  ripeness,  and 
he  had  no  Implements  of  his  own  to  out  It ;  was  too  poor  to  buy  and  could  bor* 
row  none  till  Saturday  night.  StaU  v.  6k#,  20  Ark.  888.  So  In  Uassaehusetta* 
a  man  was  held  not  Justified  In  traveling  on  Sunday  for  the  purpose  of  supply* 
Ing  the  market  with  fresh  meat  on  Monday  morning  though  circumstances  pve* 
vented  Its  being  carried  upon  any  other  day.  JofieB  v.  ^tuiover,  10  Allen,  18L 
It  was  also  held  unlawful  for  farmers,  holding  a  license  from  the  owner  of  m 
^eaoh,  for  which  they  paid,  to  gather  seaweed  therefrom  on  the  Sabbath, 
tidiough  it  had  just  been  cast  up  and  would  be  floated  away  baton  ttia 
low.    OomnmomemUh  v.  Somfwrn,  87  Mass  407.  — Kbp. 
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AMm-^UabiUtif  qfiandlardfor  eanditian  ofpromi$m^prmiU9m  ittftuUd  «M 

oantoffious  ditecue^-^^aeUnaUfm, 

The  owner  of  a  dwelling-house,  who,  knowing  that  it  is  so  infected  with  the 
small-pox  as  to  endanger  the  health  of  the  occupants,  leases  it,  for  the  pur- 
poses of  habitation,  without  disclosing  the  fact,  to  one  who  is  ignorant  of  Ita 
condition  and  who,  without  contributory  negligence  on  hla  part,  by  reaoon  of 
the  state  of  the  house,  is  attacked  by  the  disease,  is  liable  to  an  action. 

In  an  action  by  the  lessee  of  a  dwelllng-honse  against  the  lessor,  for  letting  the 
house,  knowing  that  It  was  infected  with  the  small-pox,  without  disdoaing 
that  fact,  the  lessee  having  taken  the  disease  from  the  infected  house,  tha 
question  whether  vaccination  would »  under  all  the  drcumstaaoea  of  tha 
case,  have  been  a  proper  precaution  for  the  leasee  to  have  takea,  Is  for  tha 
inrj.    {JBeenoU^p.  187.) 
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ACTIONS  of  tort,  which,  by  oonsenty  were  tried  together  in  the 
Superior  Court,  before  Dbwby,  J. 

The  declaration  in  the  first  action  contained  five  counts.  The 
fifth,  which  is  sufficient  to  show  the  cause  of  action,  was  as  fol- 
lows: 

''  The  plaintiff  says  the  defendant  let  to  him  a  tenement  in  which 
to  reside,  in  which  the  defendant  knew  had  occurred  cases  of  the 
small-pox,  and  that  the  same  was  tainted  with  the  said  disease,  and 
was  dangerous,  and  the  defendant  was  bound  to  inform  the  plain- 
tiff of  the  same,  so  that  precautions  might  be  taken,  and  to  take 
himself  reasonable  precaution  against  the  exposure  of  the  plaintiff 
to  said  disease;  bat  the  defendant  carelessly  and  negligently  omitted 
to  inform  the  plaintiff  or  to  take  any  precaution  against  the  exposure 
of  the  plaintiff  to  the  said  disease,  and  the  plaintiff,  using  the  said 
house,  was  made  sick  with  the  said  disease.'* 

The  evidence  tended  to  support  the  allegations  of  the  declaratiopi- 
The  court  instructed  the  jury  as  follows: 

'*  1st.  If  the  owner  of  a  tenement  leases  the  same,  to  be  occupied 
by  the  lessee  and  his  family,  the  owner  at  the  time  having  knowl- 
edge that  the  tenement  was  so  infected  by  the  small-pox  as  to  be 
unfit  for  occupation,  and  to  endanger  the  health  and  lives  of  the 
occupants  on  account  thereof,  the  lessee  having  no  knowledge  of 
said  fact,  and  the  lessor  conceals  his  knowledge  to  induce  the  lessee 
to  hire  and  occupy  the  same,  and  the  lessee  and  his  family,  while 
in  the  occupation  of  the  said  tenement  under  said  lease,  on  account 
of  the  said  infection  thereof,  are  taken  sick,  the  lessee  is  entitled 
to  recover  the  damages  resulting  to  him  from  said  sickness;  but  if 
the  want  of  due  care  on  the  part  of  the  plaintiff  contributed  to  hia 
taking  the  disease,  he  cannot  recover.  And  the  minor  children 
are  entitled  to  recover  for  the  damages  personal  to  themselves,  afr 
are  stated,  if  the  father  exercised  due  care. 

''2d.  That  it  was  the  plaintiff's  duty  to  take  all  such  precautions^ 
as  a  man  of  ordinary  care  and  prudence  would  take  under  like  cir* 
cumstances. 

**  3d.  No  specific  rule  can  be  laid  down.  The  circumstances  and 
facts  known  to  the  plaintiff  must  be  considered,  the  extent  of  the 
disease,  the  opportunities  and  dangers  of  exposure. 

'^4th.  If  vaccination  was  a  proper  precaution,  it  should  have 
been  attended  to  by  the  plaintiff,  within  a  reasonable  time  after  he 
had  knowledge  of  danger  of  exposure.    He  should  have  employed,  a 
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proper  person,  or  one  whom  ho  had  reasonable  oanse  to  belieye 
qnalified  to  yacoinate  his  family. 

**  5th.  Whether  he  was  in  fault  in  not  causing  his  family  to  be 
I'accinated,  o"*  in  not  procuring  a  proper  person  to  vaccinate  them, 
is  for  the  jury.  If  they  consider  that  a  proper  preventivey  the  jorj 
will  say  whetiier,  with  a  knowledge  of  the  existing  state  of  facts, 
the  plaintiff  unreasonably  delayed,  or  employed  an  unsuitable  per- 
son.    If  he  did,  he  was  in  fault. 

'^  6th.  If  the  children  caught  the  disease  in  consequence  of  enter- 
ing rooms  not  leased  to  the  father,  but  separate  and  distinct  from 
their  tenement,  the  defendant  is  not  liable.'' 

The  jury  found  for  the  plaintiff  in  each  action;  in  the  first  for 
$325;  in  the  second  for  $125;  and  in  the  third  for  $450;  and  the 
•defendant  excepted. 

0.  W$lh  (N.  A.  Leonard  with  him),  for  defendant  The  de- 
fendant made  no  representation  as  to  the  condition  of  the  prem- 
ises. There  is  nothing  in  the  evidence  which  has  any  tendency  to 
show  that  the  plaintiff  had  any  reason  to  suppose  the  tenement  in 
any  different  condition  from  what  it  actually  was.  The  plaintiff 
had  the  same  means  of  ascertaining  its  condition. that  the  defend- 
ant had,  that  is,  by  inquiring,  and  the  defendant  had  no  reason  to 
suppose  that  he  had  not  ascertained  it.  Under  such  a  state  of 
facts,  the  failure  on  the  part  of  the  defendant  to  disclose  the  defect^ 
if  there  was  one,  is  not  such  a  deceit  as  would  render  him  liable, 
and  the  court  erred  in  not  giving  the  third  ruling  asked  for. 
Keates  v.  Oadogan,  10  0.  B.  591 ;  Fleming  v.  Slocum,  18  Johns.  403. 

The  court  erred  in  refusing  to  give  the  second  instruction  asked, 
and  in  leaving  it  to  the  jury  to  determine  whether  vaccination  was 
a  proper  precaution  to  avoid  small-pox.  That  it  is  a  necessary  pre- 
oaution  is  well  settled  by  experience  and  universally  admitted,  and 
the  law  made  it  the  plaintiff's  duty  to  take  it.  Qen.  Stats.,  ch.  26, 
§  27.  It  was  while  the  plaintiff  and  his  family  wore  in  the  condi* 
tion  in  which  by  law  they  were  forbidden  to  be,  and  by  reason  of 
their  being  in  that  condition,  that  they  contracted  the  disease.  The 
defendant  had  a  right  to  presume  that  the  plaintifl  had  conformed 
to  the  provision  of  the  statute,  and  it  was  error  for  the  court  to 
leave  it  to  the  jury  to  determine  whether  it  was  the  plaintiff's 
unlawful  neglect  or  the  defendant's  act  which  caused  the  injury. 

The  injury  complained  of  is  not  of  such  a  nature  as  to  give  a 
right  of  action,  and  the  court  should  have  ruled  that  the  plaintiff 
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eoald  not  recover.  There  is  no  precedent  for  such  an  action,  and 
there  ought  to  be  none,  because  in  diseases  which  are  usually  desig* 
Bated  as  contagious,  the  connection  between  the  origin  of  the  dis- 
ease and  the  disease  itself  is  not  a  matter  cognizable  by  our  sensAs 
In  any  given  case  no  one  can  tell,  with  any  degree  of  certainty^  aow 
or  where  the  disease  was  contracted,  or  from  whence  it  originated.' 
The  knowledge  of  the  wisest  is  merely  a  conjecture.  We  claim^ 
therefore,  that  the  source  from  which  and  the  manner  in  which 
contagion  is  communicated  is  too  uncertain  and  unsusceptible  of 
proof  to  form  the  foundation  for  an  action.  If  the  defendant  ia 
liable  in  these  actions,  then  whoever,  in  the  opinion  of  a  jury,  neg- 
ligently exposes  others  to  a  contagious  disease  of  any  kind,  is  liable 
to  all  damages  which  may  result  from  such  exposure;  a  doctrine 
which  will  open  an  endless  field  of  litigation,  and  establish  such 
liabilities  as  it  will  be  practically  impossible  to  guard  against. 

0.  Jf.  Yearns  ( Jf.  P.  FhowUon  with  him),  for  plaintiff. 

Morton,  J.  It  must  be  assumed  that  the  jury  found,  under  the 
instructions  given  them,  that  the  defcndatit,  being  the  owner  of  a 
tenement,  knowing  that  it  was  so  infected  by  the  small-pox  as  to  be 
unfit  for  occupation  and  to  endanger  the  health  and  lives  of  the 
oocu]iants,  and  concealing  this  knowledge  from  the  plaintiff  to 
induce  him  to  hire  it,  leased  it  to  the  plaintiff;  that  the  plaintiff  and 
his  children  took  the  disease  by  reason  of  the  infection  of  the  tene- 
ment ;  that  the  plaintiff  was  ignorant  of  its  dangerous  condition, 
and  that  no  negligence  of  his  contributed  to  their  taking  the  dis- 
ease. Upon  these  facts  the  defendant  is  guilty  of  actionable  neg- 
ligence, and  is  liable  for  whatever  injury  the  plaintiff  has  sustained 
by  reason  thereof. 

In  Sweeny  y.  Old  Colony  d  Newport  Railroad  Co.y  10  Allen,  368,- 
372,  the  rule  is  stated  to  be  that  **  in  order  to  maintain  an  action  for' 
an  injury  to  person  or  property  by  reason  of  negligence  or  want  of  due 
care,  there  must  be  shown  to  exist  some  obligation  or  duty  toward 
the  plaintiff,  which  the  defendant  has  left  undischarged  or  unful- 
filled. This  is  the  basis  on  which  the  cause  of  action  rests."  Neg- 
ligence consists  in  doing  or  omitting  to  do  an  act  in  violation  of  a 
legal  duty  or  obligation.  In  this  case  the  defendant  knew  that  the 
tenement  was  so  infected  as  to  endanger  the  health  and  life  of  auy 
person  who  might  occupy  it.     It  was  a  plain  duty  of  humanitv  oi> 
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part  to  inform  the  plaintiff  of  this  faot^  or  to  retrain  from 
leasing  it  until  he  had  nsed  proper  means  to  disinfect  it.  If  the 
•defendant  had  invited  any  person  to  enter  his  tenement,  knowing 
that  there  was  a  dangerous  obstruction  or  pitfall  in  it,  he  would 
be. liable  ;  the  negligence  was  no  less  gross  because  the  danger  was 
ji  secret  one  which  could  not  be  detected  by  inspection  or  examina- 
tion. Oarleton  y.  Francmia  Iron  Jt  8M  Oo^  09  Mass.  216;  i^Vvudb 
%  Vining,  102  id.  132. 

*  The  defendant  contends  that  the  injury  complained  of  is  not  of 
«ich  a  nature  as  to  give  a  right  of  action,  ''because  in  disoaoos 
which  are  usually  designated  as  contagious,  the  connection  between 
the  origin  of  the  disease  and  the  disease  itself  is  not  a  matter  cog* 
nizable  by  our  senses,"  and  **  the  source  from  which  and  the  man? 
fier  in .  which  contagion  is  communicated  is  too  uncertain  and 
unsusceptible  of  proof  to  form  the  foundation  for  an  action*''  In 
the  trial  of  cases,  as  in  the  ordinary  affairs  of  life,  it  iis  often  im- 
possible  to  establish  the  connection  botw^n  cause  and  effect  with 
absolute  certainty.  But  evidence  which  produces  a  moral  con  vie - 
44on  is  sufficient.  It  is  upon  such  convictions  that  men  act  in  the 
important  concerns  of  life,  and  no  greater  certainty  is  required  or 
4ittainable  in  the  administration  of  the  law.  The  defendant's  neg- 
ligence was  an  adequate  cause  of  the  injury  to  the  plaintiff.  The 
evidence  reasonably  satisfied  the  minds  of  the  jury  l^at  it  was  the 
•operating  cause,  and  the  defendant  cannot  escape  the  consequences 
•<rf  bis  negligence  upon  the  plea  that  the  connection  between  cause 
«nd  effect  cannot  be  proved  beyond  possibility  of  doubt 

The  defendant  also  contends  that  the  presiding  judge  erred  in 
declining  to  instruct  the  jury  that  if  the  plaintiff  Ezra  Minor  did 
not  cause  his  children  to  be  vaccinated  within  a  reasonable  time 
after  he  came  with  them  into  the  Gommonwealtb,  the  minor  plain- 
tiffs  could  not  recover.  XTpon  this  subject,  the  judge  instructed 
the  jury  that  it  was  the  duty  of  tlie  plaintiff  to  ''take  all  such  pre- 
•cautions  as  a  man  of  ordinary  care  and  prudence  would  take  under 
like  circumstances; "  that  it  was  for  the  jury  to  say  whether  vaccin- 
ation was  a  proper  precaution,  and  if  so,  whether  he  procured  his 
children  to  be  vaccinated  within  a  reasonable  time  and  by  a  suitable 
person.  These  instructions  were  sufficient.  We  cannot  say,  as  a 
matter  of  law,  that  under  all  circumstances  vaccination  is  a  necessary 
pi^caution  to  be  taken  by  a  person  exposed  to  the  small-pox.  It  is 
4i  question  of  fact,  and  was  properly  left  to  the  jury.    The  argu«> 


8BPTBKBBB  TBBM,,  1873.  127' 


Minor  ▼.  Sharaii. 


nent  of  fhe  defeudiuit  that  the  plaintiff,  in  neglecting  to  haye  hit 
4diildien  vacoinated,  mm  guilty  of  a  Tiolation  of  law,  haa.  no  foun- 
dation in  the  facts  of  the  case,  fie  caused  them  to  be  vaooinated 
eight  days  after  he  arriTod  in  this  opantry,  and  it  does  not  appear 
that  he  was  gnilty  of  any  riolation  of  the  statute.  Gen.  Stats.,  cli» 
«,  §37. 

Upon  the  whole  case  we  are  of  opinion  that,  upon  the  facts  found 
ty  the  jury,  the  plaintiffs  are  entitled  to  leooYer,  and  that  the 
instmctions  giTen  at  the  trial  were  sufficiently  favorable  to  the 
-dttfendant. 


Kom.— The  genena  rate  !■•  tli»t  the  l6Mor  of  a  tmUdlnc  la  not,  in  the  abfenee 
•«f  ftaad  or  naj  ngreenieot  to  that  eifeet,  liable  to  a  tenant  or  others  iawMlar  upon 
the  inemlMt  1^  hie  nathorlty  for  their  eondltlon,  nor  does  he  nndertake  that 
th^  are  tenantnhleforthepnrpoMs  for  which  tiiey  are  apparently  intended. 
Jtfffe  ▼.  BarUau,  15  Am.  Rep.  488;  CUves  ▼.  WiUouohby^  7  Hill,  88,  and  eaaet 
•eited.  Bot  where  the  landlord  knows  that  a  oause  exists  which  renders  the  house 
eudit  for  oeoopation.  It  Is  a  wrongful  aet  on  his  part  to  rent  it  without  glTing 
Bottee  of  ito  condition.  TTfiAaes  ▼.  Lent,  1  Daly,  481;  8.  C,  28  How.  Pr.  880; 
■Staples  ▼.  Anderson,  8  Bobt.  8S7.  In  the  latter  case  it  was  held  to  be  a  subject^ 
of  defense  and  reeoapment  in  an  notion  for  rent,  that  the, premises  demlaeil 
for  the  purpose  of  keeping  a  respectable  boarding-house  therein,  had  been  pre- 
vfouslj  occupied,  to  the  knowledge  of  the  lessor,  !as  a  house  of  iU-fame,  which 
fact  was  not  made  known  to  the  tenant,  and  that  they  continued  after  such 
demise  in  consequence  of  such  prevlotts  use  to  l>e  rlsited  by  disreputable  per> 
edns;  but  In  Jfsefcs  t.  Bo«ssnnon,  1  Daly,  100,  it  was  held  that  the  lessorwas 
not  bound  to  disclose  the  use  to  which  the  demised  premises  had  been  pre^ 
▼lonely  pat. 

In  Eaton  ▼.  Winme  (80  Mich.  IfiS),  4  Am.  Rep.  877»  Baton  was  In  the  occnpanoy 
•of  Winne*s  land  as  a  licensee,  and  pastured  upon  It  sheep  affected  with  an 
Infeotioas  disease.  After  Baton  removed  his  sheep,  WInne  turned  his  sheep 
upon  the  same  land  and  they  contracted  the  disease.  Wiune  was  Ignorant  of 
the  nature  of  the  disease,  and  had  been  falsely  informed  by  Eaton  that  there 
was  no  danger.    Baton  was  held  liable  in  an  action  on  the  case  for  the  dam- 


iln  EnMne  v,  .ddeotie,  L.  R.,  8  Oh.  App^  750;  8.  0..  6  Bug.  Rep.  604,  It  was 
decided,  orermling  the  ICaster  of  the  Bolls,  that  there  Is  no  Implied  warranty  i 
on  the  part  of  a  lessor  who  lets  land  for  agricultnral  purposes  that  no  uozloos 
plants  are  growing  on  the  demised  premises. 

In  the  case  of  master  and  servant,  if  the  master  has  knowledge  of  clronm-  . 
stances  rendering  the  service  particularly  haiardous,  he  if  bound  to  disclose 
tliem  to  the  servant.    BaaeUr  v.  Roberta,  18  Am.  Rep.  100;  and  a  like  obligi^ 
Oien  rssts  apon  a  lessor.— Rap 
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OUlCMi.<M.) 
OarrUr — tuHonhifwntiffnorafffoodi. 

AtauAgnm  who  delWen  goods  to  a  caniar  can  matntain  an  action  of  oontnwt 
■gainst  bim  for  their  loes^  if  there  is  no  relation  between  the  carrier  and  Hhm- 
eonaignee  other  than  that  which  reanlto  from  the  carrier's  possession  of  the 
goods ;  and  In  sndi  action  can  recover  the  fnll  yalne  of  the  property, 
althongh  it  be  the  property  of  the  consignee,  if  no  action  against  the  carrier 
has  been  commenced  by  the  consignee ;  and  will  hold  the  proceeds  in  tmsl 
tor  the  consignee's  Indemnity.    (See  fwie^  p.  187.) 

GONTRAOT  against  the  defendant  corporation,  as  a  oonimon 
.  carrier,  for  its  failnre  to  forward  and  deliver  shingles  to  Joeepli 
&  Olark,  at  Westfield.  Writ  dated  June  88,  1867.  The  dedam* 
tion  alleged  the  delivery  to  che  defendant,  its  neglect  to  forward,, 
and  the  destmction  of  the  shingles  while  in  its  possession. 

At  the  second  trial  in  the  Superior  Conrt,  before  Putxtaji,  J., 
after  the  decision  reported  in  102  Mass.  288,  the  plaintiff  testified 
that  May  9,  1861,  he  received  at  Olean,  in  the  State  of  New  York, 
a  written  order  for  a  quantity  of  shingles,  from  J.  S.  Olark  of 
Southampton,  Massachusetts,  to  be  forwarded  to  him  at  Southamp-^ 
ton;  that  he  filled  the  order  by  shipping  the  shingles  ordered  on 
board  the  canal-boat  M.  White,  at  Olean;  that  when  he  shipped  the 
shingles,  he  filled  in  triplicate  the  following  shipping  bill:  ''  Olean^ 
May  13, 1861.  Shipped  for  account  of  M.  W.  linn,  on  board  canal- 
boat  M.  White  of  Niagara,  N.  T.,  whereof  James  Smith  is  master 
for  the  present  trip,  as  follows:  100  bunches,  50  M.  of  18  in.  Sorted 
Shaved  Shingles,  marked  J.  S.  0.  —  Extra.  150  bunches,  75  M.  of 
18  in.  No.  1  Shaved  Shingles,  marked  J.  S.  0.  860  bunches,  00 
M.  of  18  in.  Extra  Sawed  Shingles,  marked  J.  S.  0.  — Extra.  In 
good  order,  to  be  delivered,  in  like  good  order,  without  delay,  to 
the  Great  Western  Bailroad  Company  or  their  Assignees,  at  Oreen- 
bush,  N.  Y.  Consignee  to  pay  freight  on  the  delivery  at  the  rate 
of  seventy-five  cents  per  M.  for  Shaved  Shingles,  and  sixty-two  and 
one-half  cents  per  M.  for  the  Sawed  Shingles,  $2.50  for  towing  less 
amount  advanced  master,  one  hundred  and  fifty-two  and  fifty  one 
hundredths  dollars.      M.   W.   Finn,   consignor.      James  Smith, 
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master.  $152.50; "  that  one  of  the  bills,  was  sent  by  mail  to  Olark, 
one  was  given  to  the  master  of  the  canal-boat,  and  one  was  retained 
by  him;  that  the  shingles  were  put  up  in  bunches,  and  were 
branded  upon  the  flat  snrface  of  each  bunch;  that  the  brand  upon 
some  of  the  bunches  was  **3.  8.  0./'  and  upon  the  rest  was  ''  J.  S. 
G.y  Extra;''  that  upon  about  one  bunch  in  six,  he  wrote  with  a 
lumberman's  pencil,  in  letters  plainly  legible  at  a  distance  of 
twenty  feet,  the  words  '^  J.  S.  Olark,  Southampton,  Mass.;"  that 
the  shingles  were  forwarded  by  canal  from  Olean  to  Oreenbnsh,  to 
be  forwarded  from  thence  by  the  Western  Railroad  to  Clark;  that 
this  was  the  usual  mode  of  conveyance;  that  between  the  years  1 858 
and  1861,  he  had  sent  upon  similar  orders  six  or  eight  lots  of 
shingles  to  Olark,  to  Westfield  or  Southampton,  by  the  same  routes, 
marked  in  the  same  manner  as  the  lot  in  question;  that  on  June 
6,  1861,  he  received  from  the  agent  of  the  Western  Railroad  a  letter 
stating  that  the  boat  M.  White  had  arrived  at  Oreenbush  with 
shingles,  and  asking  for  the  name  of  the  consignee;  that  upon  the 
same  day  he  wrote  a  letter  in  reply,  in  the  post-office  at  Olean,  in 
the  presence  of  the  postmaster,  stating  that  the  shingles  were  for  J. 
S.  Olark,  of  Southampton,  Mass.,  and  requesting  them  to  be  for- 
warded to  him  at  once;  that  the  letter  was  addressed  to '  The  Agent 
of  the  Western  Railroad  Company,  Greenbush,  N.  T.;"  that  he 
delivered  the  letter  to  the  postmaster  personally,  in  the  post-office 
at  Olean;  that  by  the  ordinary  course  of  mail>  the  letter  would 
Arrive  at  Greenbush  on  the  next  day;  that  at  the  time  of  shipping 
the  shingles  he  drew  upon  Clark  for  the  price  of  them;  that  the 
draft  was  duly  accepted,  and  paid  at  its  maturity,  but  whether  it 
was  paid  before  the  fire  or  not,  he  did  not  know. 

On  his  cross-examination,  the  plaintiff  stated  that  with  each  of 
the  prior  lots  of  shingles,  a  shipping  bill  was  given  to  the  master  of 
the  boat,  by  which  they  were  shipped,  in  which  J.  S.  Clark,  of 
Southampton  or  Westfield,  was  named  as  the  person  to  whom  the 
goods  were  sent,  and  a  like  bill  was  sent  to  Clark. 

Benjamin  Barker,  a  witness  called  by  the  plaintiff,  testified  that 
he  helped  the  plaintiff  mark  the  shingles  as  they  were  loaded  on 
the  canal-boat,  at  Olean,  and  that  he  marked,  with  a  lumberman's 
pencil,  on  one  bunch  in  every  six  or  eight,  the  name  a:id  address 
''J.  S.  Clark,  Southampton,  Mass.,"  in  letters  that  could  be  plainly 
read  at  a  distance  of  twenty  or  thirty  feet. 

The  deposition  of  the  postmaster  at  Olean  was  read  in  evidence^ 
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who  testified  to  the  mailing  of  a  letter  by  Finn,  June  6, 1861,  ad- 
dressed to  the  agent  of  the  Western  Bailroad,  bat  that  it  mm 
directed  to  East  Albany,  N.  T.,  and  that  his  register  of  that  day 
showed  one  letter  sent  to  East  Albany,  N.  Y.,  and  that  letter  was 
mailed  by  the  postmaster  personally,  and  by  him  sent  oat  oi  the 
cJflce  by  the  eastern  mail. 

It  appeared  that  the  proper  address  for  the  defendant's  agent  was 
either  Oreenbnsh  or  Albany;  that  East  Albany  was  a  village  in  the 
town  of  Oreenbnsh,  and  the  western  terminus  of  the  defendant's 
road,  and  that  Greenbnsh  was  sometimes  known  as  East  Albany, 
and  that  letters  addressed  to  East  Albany  had  at  different  times 
been  received  at  and  delivered  from  the  post-office  at  Oreonbosh, 
and  that  letters  addressed  to  Oreen,  the  defendant's  agent  at  East 
Albany,  had  been  frequently  received  by  him  from  the  post-office 
at  Oreenbush. 

The  facts  as  to  the  shipment  of  the  prior  lots  of  shingles  were 
also  testified  to  by  Clark,  substantially  as  by  the  plaintiff,  though 
he  did  not  testify  that  he  received  shipping  bills  with  them. 

Asa  0.  Parker,  the  defendant's  station  agent  at  Westfield,  testi- 
fied that  he  knew  of  the  receipt  of  the  prior  lots  over  the  road,  but 
that  no  bills  of  lading  or  any  shipping  bills  accompanied  any  of 
these  that  he  ever  saw. 

Thomas  L.  Green  testified  that  he  was  agent  for  the  defendant  at 
Oreenbush  in  1861,  and  had  been  for  some  time  prior  to  1858,  and 
was  still  ite  agent  there;  that  no  one  but  himself  and  George  H. 
Penfield  opened  letters  addressed  to  him  or  to  the  agent  of  the 
defendant  at  Groenbush  or  Albany,  and  that  he  never  received  or 
saw  the  letter  of  June  6,  testified  to  having  been  sent  by  the  plain- 
tiff, and  that  up  to  the  time  of  the  fire  he  did  not  know  the  name 
of  the  consignee;  that  when  the  shingles  in  controversy  arrived  at 
Greenbnsh,  the  master  of  the  canal-boat  exhibited  to  him  the  ship- 
ping bill  before  mentioned,  and  there  being  no  person  named 
therein  to  whom  the  shingles  were  to  be  delivered,  he  declined  to 
receive  them  until,  at  the  solicitation  of  the  master,  he  agreed  to 
take  them  upon  storage,  and  that  ho  wrote  the  letter  mentioned  b} 
the  plaintiff  as  having  been  received  by  him,  before  he  agreed  to 
take  them  on  storage,  and  as  soon  as  he  saw  the  way-till;  that  a 
day  or  two  afterward  he  examined  tlie  shingles  and  turned  over 
one-third  of  the  bundles,  so  that  he  could  see  all  sides  of  them,  in 
order  to  see  if  there  was  a  name  of  any  consignee,  or  any  iireotioa 
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upon  them,  and  foand  no  mark  or  direction  apon  them  except 
"J.  S.  a,"  and  "J.  S.  C,  Extra;"  that  he  had  no  recollection  of 
having  seen  either  of  the  prior  lots  testified  of  by  Finn  and  by 
Clark;  that  he  had  no  recollection  of  any  of  the  prior  consignments, 
and  only  knew  from  the  books  that  they  were  forwarded;  that  it 
at  that  time  was,  and  still  is,  a  custom  of  the  defendant  corporati6i« 
that  all  freight  coming  to  their  road  by  way  of  the  Erie  canal,  as 
these  shingles  did,  should  be  gOTerned  by  the  directions  contained 
in  the  shipping  bill  accompanying  them,  and  not  by  the  marks 
apon  the  goods. 

On  cross-examination,  he  admitted  that  he  received  before  the 
fire  two  letters  from  Clark,  and  one  from  Parker,  the  station  agent 
«t  Westfield,  in  relation  to  the  shingles  in  controversy. 

The  plaintiff  and  William  G.  Bates  both  testified  that  at  two 
former  trials  of  the  case  of  Fin7i  v.  Clark,  in  which  the  same  facts 
were  in  issue,  Oreen  did  not  testify  as  to  his  receiving  the  shingles 
on  storage,  and  did  testify  that  he  had  seen  the  name  of  J.  S. 
Clark,  Southampton,  in  full,  on  some  of  the  bunches  of  the  former 
oonsignments. 

The  foregoing  is  all  the  material  evidence  in  the  case. 

The  defendant  requested  the  court  to  rule,  that  upon  the  whole 
evidence  in  the  case  the  plaintifiF  was  not  entitled  to  recover: 

That  if  the  shingles  were  sent  in  pursuance  of  an  order  from 
Clark  in  Southampton,  to  Finn  in  Olean,  to  be  forwarded  by  the 
usual  conveyances  to  him  in  Southampton,  and  the  shingles  were 
80  forwarded  with  proper  directions,  so  that  it  was  the  duty  of  the 
defendant  upon  the  receipt  thereof  to  forward  them,  then  the 
ahingles  belonged  to  Clark,  and  the  plaintiff  could  not  recover: 

That  if  the  shingles  were  ordered  of  Finn  at  Olean,  by  Clarl%  to 
be  forwarded  to  him  at  Southampton,  and  were  forwarded  by  the 
usual  means  of  conveyance,  properly  directed  to  Clark,  then  the 
ahingles  belonged  to  Clark,  and  the  plaintiff  could  not  recover. 

These  rulings  the  court  refused  to  make  in  the  form  requested, 
but  instructed  the  jury  at  length  as  to  the  duties  and  liabilities  of 
common  carriers,  and  their  obligations  in  forwarding  freight,  as 
applicable  to  the  shingles  in  question,  which  instructions  were  not 
objected  to  by  either  party,  and  further  instructed  them  that  if  the 
defendant's  agent  knew,  by  reason  of  the  receipt  of  the  letter  allegtd 
to  have  been  sent  to  him,  or  by  reason  of  his  having  seen  the  nauic 
and  address  of  Clark  upon  the  bundles,  that  the  shingles  belonged 


132  MASSACHUSETTS, 

Finn  t.  WeBtem  Bftilroad  Corporation. 

to  and  were  intended  for  Clark,  it  was  the  daty  of  the  defendant 
to  forward  them  within  a  reasonable  time  thereafter,  and  that  the 
plaintiff  coald  not  recover  unless  he  satisfied  the  jury  that  the 
defendant's  agent  received  the  letter  of  Jane  6,  or  saw  the  full 
name  and  address  of  Clark  upon  the  bunches  of  shingles,  and  that 
the  jury  might  consider  the  fact  of  the  former  shipment  from  Finn 
to  Clark  as  evidence  upon  the  question  whether  or  not  the  agent 
knew  for  whom  the  shingles  were  intended,  provided  they  were  sat- 
isfied tliat  in  such  previous  instances  the  freight  was  not  accompa-^ 
nied  with  proper  way-bills,  disclosing  its  destination. 

The  jury  returned  a  verdict  for  the  plaintiff,  and  found  specially 
upon  the  question  submitted  to  them  by  the  court,  that  Oreen  did 
see  the  full  name  and  address  of  Clark  upon  the  bunches  of  shLnglea^ 
The  defendant  excepted. 

0.  W$as,  for  defendant 

M.  B.  Whiiney,  for  plaintiff. 

Wells,  J.  The  only  question  argued  by  the  defendant,  apoft 
these  exceptions,  is  whether  the  action  for  loss  of  the  property  can 
be  maintained  by  and  in  behaU  of  Finn.  It  is  contendea  that' 
if  there  was  a  delivery,  with  proper  directions  for  the  transporta- 
tion, so  as  to  charge  tne  defendant  with  responsibility  as  carrierj^ 
then  the  title  in  the  property  had  passed  to  Clark,  the  consignee; 
and  the  right  of  action  for  injury  to  it  was  in  him  aloile.  On  the 
other  hand,  if  proper  directions  for  its  transportation  had  not  been 
given,  then  the  d^endant  is  not  liable  at  all  as  carrier,  according 
to  the  former  decision  in  102  Mass.  283.  It  is  not  contended  that 
the  defendant  is  liable  as  warehouseman.  In  either  aspect  of  the 
case,  upon  this  view  of  the  law,  no  recoveiy  could  be  had  by  Finn. 

The  jury  having  found  that  the  defendant  became  responsible 
as  carrier,  the  case  is  now  presented  only  in  that  aspect  We  think 
also  that  the  facts,  as  disclosed  by  the  present  bill  of  exceptions, 
show  that  the  title  to  the  property  had  passed  to  Clark  before  the 
loss  occurred ;  leaving  in  Finn  at  most  only  a  right  of  stoppage  in 
iransitu. 

The  liabilities  of  a  common  carrier  of  goods  arc  various  ;  and, 
when  not  controlled  by  express  contract,  they  spring  from  his  legal 
obligations,  according  to  the  relations  he  may  sustain  to  the  parties. 
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either  as  employers,  or  as  owners  of  the  property.  Prima  faciSy 
his  contract  of  service  is  with  the  party  from  whom,  directly  or 
indirectly,  he  receives  the  goods  for  carriage  ;  that  is,  with  the 
consignor.  His  obligation  to  carry  safely,  and  deliver  to  the  con- 
lignees,  subjects  him  to  liabilities  for  any  failure  therein,  which  ma> 
bo  enforced  by  the  consignees,  or  by  the  real  owners  of  the  property, 
by  appropriate  actions  in  their  own  names,  independently  of  the 
original  contract  by  which  the  service  was  undertaken.  Such  reme- 
dies are  not  exclusive  of  the  right  of  the  party  sending  the  goods,  * 
to  have  his  action  upon  the  contract  implied  from  the  delivery  and 
receipt  of  tnem  for  carriage.  This,  in  effect,  we  understand  to  be 
the  result  of  the  elaborate  discussion  of  the  principles  applicable 
to  the  case  in  Blanehard  v.  Pagey  8  Gray,  281.  That  decision  may 
not  be  precisely  in  point,  as  an  adjudication,  to  govern  the  case 
now  before  us ;  for  the  reason  that  there  was  a  written  receipt  or 
bill  of  lading  for  carriage  by  water,  and  the  plaintiffs  were  acting 
in  the  transaction  as  agents  for  the  owners  of  the  goods ;  yet  the 
general  principles  evolved  do  apply,  and  are  satisfactory  to  ns  for 
the  determination  of  the  present  case. 

When  carrying  goods  from  seller  to  purchaser,  if  there,  is  nothing 
in  the  relations  of  the  several  parties  except  what  arises  from  the 
tact  that  the  seller  commits  the  goods  to  the  carrier  as  the  ordinary 
and  convenient  mode  of  transmission  and  delivery,  in  execution  of 
the  order  or  agreement  of  sale,  the  employment  is  by  the  seller,  the 
oontniot  of  service  is  with  him,  and  actions  based  upon  that  contract 
may,  if  they  must  not  necessarily  be,  in  the  name  of  the  consignor. 
If,  however,  the  purchaser  designates  the  carrier,  making  him  his 
agent  to  receive  and  transmit  the  goods  ;  or  if  the  sale  is  complete 
before  delivery  to  the  carrier,  and  the  seller  is  made  the  agent  of  the 
purchaser  in  respect  to  the  forwarding  of  them,  a  different  impli- 
cation would  arise,  and  the  contract  of  service  might  be  held  to  be 
with  the  purchaser.  This  distinction,  we  think,  must  determine 
whether  the  right  of  action  upon  the  oontract  of  service,  implied 
from  the  delivery  and  receipt  of  goods  for  carriage,  is  in  the  consignor 
or  in  the  consignee.  In  die  case  of  Blanehard  v.  Page  the  action 
was  maintained  in  the  name  of  the  consignors,  who  were  merely  the 
agents  of  the  owners  in  forwarding  the  goods.  But  that  was  explic- 
itly on  the  ground  of  the  express  contract  with  them,  embodied  in 
the  receipt  or  bill  of  lading. 

As  already  suggested,  tihe  consignee,  by  virtue  of  his  right  of 
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poBseBsion,  or  the  purohaser,  by  virtue  of  his  right  of  property,  may 
have  an  action  against  the  carrier  for  the  loss,  injury  or  detention 
of  the  goods,  though  not  party  to  the  original  contract  Sucb 
action  is  in  tort  for  tlie  injury  resulting  from  a  breach  of  daty 
imposed  by  law  upon  the  carrier ;  or,  in  the  language  of  the  early 
cases,  upon  ''the  custom  of  the  realm." 

There  are  many  cases,  both  in  England  and  in  the  United  States, 
in  which  the  doctrine  appears  to  be  maintained  that,  except  when 
there  is  a  special  contract,  a  remedy  for  injury  resulting  from  breach 
of  duty  by  a  carrier,  can  be  had  only  in  the  name  and  behalf  of 
some  one  haying  an  interest  in  the  property  at  the  time  of  the 
breach,  which  is  injuriously  affected  thereby. 

The  rule  might  well  be  conceded,  if  the  exception  were  not  too 
restricted*  It  will  hold  good  in  actions  of  tort,  because  they  are 
founded  upon  injury  to  some  interest  or  right  of  the  plalntilL 
And  the  cases  which  support  this  view  are  mostly,  if  not  alto- 
gether, actions  of  tort  This  is  true  of  the  leading  early  case 
from  which  the  doctrine  is  mainly  derived:  Dawes  v.  Peck,  8 
T.  B.  380  ;  also  of  Qriffith  v.  Ingledew,  6  S.  &  B.  429  ;  Green  t. 
Clark,  5  Denio,  497,  13  Barb.  57,  and  2  Keman,  343;  and  does  not 
appear  from  the  report  to  be  otherwise  in  Krulder  v.  EUieon,  47 
N«  T.  36.  In  discussing  the  grounds  of  decision  it  seems  to  have 
been  assumed  by  various  judges,  as  we  think  erroneously,  that 
the  right  of  recovery  necessarily  involved  tiie  question  with  whom  the 
original  contract  of  service  was  made.  And  the  effort  to  make  the 
inference  of  law  as  to  that  contract  conform  to  what  was  deemed 
the  proper  decision  as  to  the  right  to  recover  for  the  injuiy,  has  led 
to  some  statements  of  legal  inference  which  appear  to  us  to  be  some- 
what overstrained.  Thus  in  Dawes  v.  Peck^  it  is  said  by  Lawsbnob, 
J.,  that,  in  the  payment  of  freight  by  the  consignor,  he  is  to  be  re- 
garded as  the  agent  of  the  consignee ;  that  the  carrier  generally 
knows  nothing  of  the  consignor,  but  looks  to  the  person  to  whom 
the  goods  are  directed.  In  Freeman  v.  Birch,  1  Nev.  &  Man.  420, 
it  is  said  by  Parke,  J.,  ''In  ordinary  cases  the  vendor  employs  the 
carrier  as  the  agent  of  the  vendee."  In  Qreen  v.  Clark,  13  Barb.  57» 
it  is  said  by  Allbk,  J.,  that  when  the  consignee  is  the  legal  owner, 
or  the  property  vests  in  him  by  the  delivery  to  the  carrier,  ''  it  i« 
an  inference  of  law,  and  not  a  presumption  of  fact,  that  the  con- 
tract for  the  safe  carriage  is  between  the  carrier  and  consignee^  and 
consequently  the  latter  has  the  legal  right  of  action."    But  in  the 
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same  case  in  the  Coart  of  Appeals,  2  Eeman,  343,  it  was  regarded 
as  immaterial  by  whom  the  contract  was  made,  and  whether  the 
plaintiff  was  consignor  or  consignee,  for  the  purposes  of  an  action 
of  case  for  negligence  by  which  his  property  was  injured. 

In  Griffith  T.  IngUdew,  the  dissenting  opinion  of  Gibson,  J., 
dssnming  that  the  contract  of  carriage  formed  the  basis  of  the 
action,  combats  with  great  force  of  reasoning  the  proposition  that 
a  contract  with  the  consignee  is  the  legal  result  of  the  receipt  of 
gooilsbya  carrier,  when  no  privity  with,  or  authority  from,  the  con- 
signee is  shown,  and  none  professed  by  the  consignor  at  the  time, 
unless  the  direction  of  the  goods  to  the  address  of  the  consignee 
can  be  taken  to  be  such  profession. 

The  whole  force  and  effect  of  the  reasoning  in  Bhmchard  t.  Pagt 
is  in  the  same  direction.  The  ordinary  bill  of  lading  or  receipt, 
given  to  the  consignor  by  the  carrier,  simply  expresses  what  is  the 
real  significance  of  the  transaction  independently  of  the  writing. 
There  is  no  reason  for  giving  a  different  interpretation  to,  or  draw- 
ing a  different  inference  from,  the  acts  of  parties,  because  of  a  writ- 
ing which  is  nothing  but  a  voucher  taken  to  preserve  the  evidence 
of  those  acts. 

Whatever  remedy  is  sought  in  contract  must  necessarily  be  sought 
lift  the  name  of  the  party  with  whom  the  contract  is  entered  into, 
whether  it  be  special,  that  is>  express  or  implied.  The  question 
then  is  simply  this  :  In  the  absence  of  an  express  agreement,  with 
wl:om  is  the  carrier's  contract  of  employment  and  service  in  respect 
of  goods  delivered  to  him  by  the  seller  to  convey  to  the  purchaser, 
when  there' is  no  privity  or  relation  of  agency  between  the  carrier 
and  the  purchaser  save  that  which  springs  from  possession  of  the 
goods,  and  the  seller  has  no  authority  to  make  a  contract  for  the 
purchaser  except  what  is  to  be  implied  from  the  agreement  of  pur- 
chase or  the  order  for  the  goods  ? 

The  law  imposes  upon  the  carrier  the  duty  to  transport  the  goodsi 
allows  him  a  reasonable  compensation,  and  gives  him  a  lien  upon 
the  goods  for  security  of  its  payment.  It  also  implies  a  promise  on 
the  one  part  to  carry  and  deliver  the  goods  safely,  and  on  the  other, 
to  pay  the  reasonable  compensation.  These  two  promises  form  the 
contract.  Each  is  the  counterjMurt  and  the  consideration  of  the 
other.  If  the  contract  of  carriage  is  with  the  consignee,  the  re- 
ciprocal promise  to  pay  the  freight  must  be  his  also.  Against  this 
inference  are  the  considerations  that  the  seller  is  acting  in  his  own 
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behalf  in  making  the  delivery,  and  the  goods  remain  his  property 
an  til  the  contract  with  the  carrier  takes  effect.  The  title  of  tho 
purchaser  does  not  exist  until  that  contract  is  made.  It  follows  as 
a  result.  The  carrier  is  not  agent  for  either  party,  but  an  interme- 
diate, independent  principal.  If  made  an  agent  of  the  consignee, 
his  receipt  of  the  goods  cuts  off  the  right  of  stoppage  in  transitu 
oil  the  one  hand,  and  satisfies  the  statute  of  frauds  on  the  other. 
He  has  a  right  to  look  for  his  comjpensation  to  the  party  who  cm- 
ploys  him,  unless  satisfied  from  his  lien.  The  fact  that,  as  between 
seller  and  purchaser,  the  purchaser  must  ordinarily  pay  the  expen- 
ses of  transportation  as  a  part  of  the  cost  of  the  goods,  does  not 
affect  the  relations  of  contract  between  the  carrier  and  either  party. 
We  discover  nothing  in  the  nature  of  the  transaction,  and  we 
doubt  if  there  is  any  thing  in  the  practice  or  understanding  of  the 
community,  which  will  justify  the  inference  that  one  to  whom 
goods  are  sent  by  carrier,  without  direction  or  authority  from  him, 
other  than  an  agreement  of  purchase  or  consignment,  is  the  party 
who  employed  the  carrier  and  is  bound  to  pay  him ;  unless  he 
assumes  such  liability  by  receiving  the  goods  subject  to  the  charge. 

The  contract  is  made  when  the  goods  are  received  by  the  carrier. 
If  it  is  then  the  contract  of  the  consignee, it  will  not  cease  to  be  so, 
and  become  the  contract  of  the  consignor,  by  reason  of  subsequent 
events.  Suppose,  then,  the  seller  exercises  hiB  right  of  stoppage 
in  transitu.  Is  the  purchaser  still  liable  to  the  carrier  for  the 
unpaid  freight?  Suppose  the  contract  of  sale  to  be  without  writ- 
ing and  within  the  statute  of  frauds.  The  contract  of  the  carrier 
is  not  within  the  statute,  and  the  authority  to  the  seller  to  make 
such  contract  in  behalf  of  the  purchaser  need  not  be  in  writing. 
Is  the  carrier  to  look  to  the  purchaser  or  to  the  seller  for  the 
freight?  Or  does  it  depend  upon  the  contingency  whether  tho 
contract  of  sale  is  aflSrmed  or  avoided?  And  if  affirmed,  and  the 
carrier  should  deliver  the  goods  without  insisting  on  his  lien,  of 
whom  must  he  collect  it?  The  authorities  hold,  when  the  agree- 
ment of  sale  is  within  the  statute  of  frauds,  that  the  contract  of 
the  carrier  is  with  the  consignor.  Coombs  v.  Bristol  A  Exeter 
Railway  Co.,  3  H.  &  N.  510;  Coats  v.  Chaplin,  3  Q.  B.  483. 

We  do  not  think  the  carrier's  contract  and  right  to  recover  his 
freight  can  be  made  to  depend  upon  what  may  prove  to  be  the 
legal  effect  of  the  negotiations  between  consignor  and  consignee 
upon  the  title  to  the  property  which  is  the  subject  of  transporta- 
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tion.  His  contract  mufit  arise  from  the  circomstanoes  of  his  enn' 
plojment  He  has  a  right  to  look  for  his  compensation  to  the 
party  who  required  him  to  perform  the  service  by  causing  the 
goods  to  be  deliyered  to  him  for  transportation.  And  that  party, 
unless  he  is  the  mere  agent  of  some  other;^  may  enforce  the  con* 
tract,  and  sue  for  its  breach  by  the  carrier. 

One  who  forwards  goods,  in  execution  of  an  order  or  agreement^ 
for  sale  is  not  a  mere  agent  of  the  purchaser  in  so  doing.  He  is 
acting  in  his  own  interest  and  behalf ,  and  his  dealings  with  the 
oanier  are  in  his  own  right  and  upon  his  own  responsibility,  unless 
he  has  some  special  authority  or  directions  from  the  purchaser, 
upon  which  he  acts. 

The  plaintifl  in  this  case  is,  therefore,  entitled  to  maintain  his 
action  upon  the  contract;  and  we  think  there  is  no  sufficient  reason 
shown  to  prevent  his  recovering  the  full  value  of  the  properly 
destroyed.  If  Glark  was  the  owner  at  the  time,  and  his  interest 
has  been  in  no  way  satisfied  or  discharged,  the  plaintiff  wiU  hold 
the  proceeds  recovered  in  trust  for  his  indemnity.  Glark  might 
have  prosecuted  an  action  of  tort  in  his  own  name,  and  recovered 
the  value  of  his  property  lost;  in  which  event  the  damages  in 
Finn's  suit  would  have  been  nominal,  or  reduced  to  whatevei 
amount  of  actual  loss  he  suflEered.  But  it  is  not  pretendod  that 
Clark  has  ever  brought  any  suit  or  made  any  claim  upon  the 
defendant,  although  knowing  of  the  pendency  of  this  suit,  and 
having  testified  as  a  witness  in  the  same;  and  all  claim  by  him  is 
long  since  barred.  It  is  to  be  presumed  that  he  acquiesces  in  the 
lecovery  by  Finn.  If  there  were  any  doubt  upon  this  point,  we 
might  order  a  new  trial  upon  the  question  of  damages  only.  As 
there  is  none,  the  judgment  must  be  upon  the  verdict 

JBscceptions  overruled. 

KoT& --See  JTiiidlir ▼.  .CIKtoiH  7  Aoi.  Bep.  40;  I^omptoa  ▼.  Jbiyo,  tt 
fioopsr  ▼•  (AlMve*  «tan  iL  iL  CIS.,  9  Id.  Aofpl^  ▼.  GMmwch  Mo.,  U  Id.  7& --Bar 
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OoiOfOKWEJLUIH  T.  TiTUB. 
m0  1fMa.«l^ 

Hm  finder  of  lost  goods,  who,  st  the  time  of  first  taking  them  into  his 
slon,  has  a  felonious  intent  to  appropriate  them  to  his  own  ose  and  to  depriv* 
the  owner  of  them,  and  then  knows  or  has  reasonable  means  of  knowing  ov 
ascertaining  who  is  the  owner,  is  guilty  of  laroenj. 

On  an  indictment  for  larceny  of  goods  found  by  the  defendant,  tlie  bill  of 
exceptions  stated  that  evidence  was  admitted  to  show  what  the  defendant 
said  and  did  about  the  property  and  his  possession  of  it,  subsequently  to 
the  original  finding  and  taking,  for  the  sole  purpose  of  proving  the  intent 
with  which  he  originally  took  the  property  into  his  possession,  at  tlie  time 
of  finding  it.  What  the  acts  and  admissions  were  was  not  stated.  HMC, 
that  the  defendant  liad  no  ground  of  exception  to  the  admission  of  tho 
eridenoe.    (8e4  naU,  p,  140.) 

INDICTMENT  against  Laoian  M.  Titus  and  Elbridge  F.  Horr, 
charging  them  jointly  with  the  larceny  of  certain  articles  of 
personal  property  alleged  to  be  the  property  of  Nancy  Meacham. 

Trial  in  the  Superior  Oourt,  before  Aldbich,  J.,  who  allowed 
the  following  bill  of  exceptions  :  ''  The  defendant  Horr  pleaded 
guilty.  Titus  pleaded  not  guilty.  Upon  his  trial  the  government 
introduced  evidence  tending  to  prove  the  ownership  of  the  property^ 
as  alleged  in  the  indictment ;  and  that  the  owner,  while  riding  on 
one  of  the  public  highways  in  Athol,  lost  the  wallet  or  traveling- 
bag  containing  the  articles  mentioned  in  the  indictment ;  that  the 
defendants,  passing  along  the  same  highway  not  long  after  the  low- 
of  the  bag,  discovered  it,  picked  it  up,  and  afterward  appropriated 
the  contents  of  the  bag  to  their  own  use,  and  destroyed  the  bag 
by  cutting  it  in  pieces,  and  concealing  the  same  in  a  wood  lot  remote- 
from  the  place  of  finding. 

''  As  bearing  upon  the  question  of  the  intent  with  which  the- 
defendant  Titus  originally  took  the  bag  and  its  contents,  the  govern- 
ment, against  his  objection,  was  permitted  to  introduce  evidence  ta 
show  what  Titus  said  and  did  about  the  property  and  his  possession 
of  it,  subsequently  to  the  original  finding  and  taking.  This  evidence 
was  offered  by  the  government,  and  admitted  by  the  court  for  the 
■ingle  purpose  of  proving,  so  far  as  it  tended  to  do  that,  the  intent 
with  which  Titus  originally  took  the  property  into  his  possession  al 
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the  time  of  finding  it.  And  the  jury  were  instructed  that  they 
soold  properly  make  no  other  nee  of  this  evidence^  as  against*  the 
defendant. 

"  The  defendant's  counsel  asked  the  oonrt  to  rale  that  lost  prop- 
erty cannot  be  the  subject  of  larceny.  This  ruling  the  court 
declined  to  give  ;  but  did  instruct  the  jury  that,  to  authorize  a  con- 
Tiction  of  the  defendant  Titus,  they  must  be  conyinced  by  the 
evidence  in  the  case  beyond  all  reasonable  doubt:  First,  that,  at 
the  time  of  the  finding  of  the  property  by  the  defendant,  and  the 
taking  of  it  into  his  possession,  he  had  a  felonious  intent  of  appro- 
priating  the  property  to  his  own  use,  and  depriving  the  owner  of 
it  Secondly,  that  he  then  knew  who  the  owner  was,  or  then  had 
reasonable  means  of  knowing  or  ascertaining  who  the  owner  was. 

**  The  court  further  instructed  the  jury  that  if  the  evidence  failed 
to  satisfy  them  beyond  every  reasonable  doubt  that,  at  the  time  of 
finding  the  property,  Titus  knew,  or  had  reasonable  means  of  know- 
ing, who  the  owner  was ;  or  if  they  should  find  that  he  did  not 
originally  take  the  property  with  the  felonious  intent  of  converting 
it  to  his  own  use,  but  formed  such  purpose  afterward,  it  would  be 
their  duty  to  acquit  him. 

''  To  the  admission  of  the  evidence  objected  to,  the  refus&l  to 
rule  as  requested,  and  the  foregoing  instructions,  the  defendant 
objected.  Other  and  appropriate  instructions,  not  objected  to,  in 
relation  to  the  nature  of  the  offense  charged,  and  in  relation  to  the 
evidence,  the  burden  of  proof,  etc.,  were  given. 

^'The  jury  returned  a  verdict  of  guilty,  and  the  defendant 
alleged  exceptions." 

P.  T.  Blaekmer,  for  defendant,  cited  2  East's  P.  0.  663 ;  Begina 
V.  Wood,  3  Oox's  0.  0.  453  ;  Regina  v.  Preston,  2  Den.  0.  0.  353; 
8.  0.,  5  Cox's  0.  C.  390 ;  Regina  v.  Dixon,  7  id.  35;  Regina  v» 
Christopher,  8  id.  91;  Regina  v.  Moore,  id.  416 ;  Regina  v.  Olyde,, 
11  id.  103;  People  v.  Anderson,  14  Johns.  294;  People  v.  CogdeU,. 
1  Hill,  94;  Porter  v.  State,  Mart  &  Yerg.  226;  Tyler  v.  People^ 
Breese,  227;  State  v.  Weston,  9  Conn.  527. 

C,  R.  Train,  Attorney-General,  for  Commonwealth,  cited,  in 
addition  to  some  of  the  above  cases,  Regina  v.  ITiurbom,  1  Den* 
0.  0.  387;  2  Bennett  &  Heard's  Lead.  Crim.  Cas.  (2ded.)  409^ 
417 ;  Regina  v.  Shea,  7  Cox's  C.  C.  147  ;  Commonwealth  v.  Mason,. 
105  Mass.  168. 
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Orat,  0.  J.  The  rulings  and  instraotions  at  the  trial  were  quite 
as  favorable  to  the  defendant  as  the  great  weight,  if  not  the  nnani- 
mous  concurrence,  of  the  cases  cited  on  either  side  at  the  argument 
would  warrant 

The  finder  of  lost  goods  may  lawfully  take  them  into  his  pos- 
session, and  if  he  does  so  without  any  felonious  intent  at  that 
time,  a  subsequent  conyersion  of  them  to  his  own  use,  by  what- 
ever intent  that  conversion  is  accompanied,  will  not  constitute 
larceny.  But  if,  at  the  time  of  first  taking  them  into  his  posses- 
sion, he  has  a  felonious  intent  to  appropriate  them  to  his  own  use 
and  to  deprive  the  owner  of  them,  and  then  knows,  or  has  the  reason- 
able means  of  knowing  or  ascertaining,  by  marks  on  the  goods  or 
otherwise.,  who  the  owner  is,  he  may  be  found  guilty  of  larceny. 

It  was  argued  for  the  defendant  that  it  would  not  be  suflScient 
that  he  might  reasonably  have  ascertained  who  the  owner  was;  that 
he  must  at  least  have  known  at  the  time  of  taking  the  goods  that 
he  had  reasonable  means  of  ascertaining  that  fact.  But  the  instruc- 
tion given  did  not  require  the  jury  to  be  satisfied  merely  that  the 
defendant  might  have  reasonably  ascertained  it,  but  diat^  at  the 
time  of  the  original  taking,  he  either  knew  or  had  reasonable  means 
of  knowing  or  ascertaining  who  the  owner  was.  Such  a  finding 
would  clearly  imply  that  he  had  such  means  within  his  own  knowl- 
edge, as  well  as  within  his  own  possession  or  reach,  at  that  time. 

It  was  further  argued  that  evidence  of  acts  of  the  defendant^ 
subsequent  to  the  original 'finding  and  taking,  was  wrongly  admit- 
ted, because  such  acts  might  have  been  the  result  of  a  purpose  sub- 
sequently formed.  But  the  evidence  of  the  subsequent  acts  and 
declarations  of  the  defendant  was  offered  and  admitted,  as  the  bill 
of  exceptions  distinctly  states,  for  the  single  purpose  of  proving,  so 
far  as  it  tended  to  do  so,  the  intent  with  which  the  defendant 
originally  took  the  property  into  his  possession  at  the  time  of  find- 
ing it.  And  the  bill  of  exceptions  does  not  state  what  the  acts  and 
<leclarations  admitted  in  evidence  were^  and  consequently  does  not 
show  that  any  of  them  had  no  tendency  to  prove  that  intent,  nor 
indeed  that  any  acts  were  proved,  except  such  as  accompanied  and 
gave  significance  to  distinct  admissions  of  the  intent  with  which 
the  defendant  originally  took  the  goods. 

Exceptions  otmrruled. 

NoTB.— To  render  tbe  finder  of  lost  property  Uable  m  for  a  laroenj,  lio  mosft 
vkxiow  who  the  owner  is  at  the  time  he  aoquires  poMeeeion,  or  have  the  laeaiie  ol 
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Identifying  him  insUmter  by  marlcs  then  about  the  property  which  the  finder 
understands.  It  is  not  enough  that  he  has  general  means  of  disoovering  the 
owner  by  honest  diligeuoe.  People  v.  CogdeU,  1  Hill,  94.  Thus,  where  prop- 
erty, with  no  marks  about  It  indicating  the  owner,  was  lost,  and  found  in  the- 
highway,  and  there  was  no  evidence  to  show  that  the  finder  at  the  time  knew 
who  the  owner  was,  it  was  held  that  he  could  not  be  convicted  of  larceny* 
though  he  fraudulently  and  with  intent  to  convert  the  property  to  his  own  nse 
concealed  the  same  immediately  afterward.  Id.  But  otherwise  if  the  finder 
knew  who  the  owner  is.  State  v.  Ferguaon^  2  McMulL  50£ ;  RandaU  v.  State^  1 
Morris'  St.  Cas.  254. 

So  a  conversion  of  property  f  onnd  is  larceny  if  there  be  marks  upon  it  wheret^ 
the  owner  may  be  identified  and  which  the  finder  understood  at  the  time  of 
finding.  Lane  v.  People,  10  III.  905;  TyUr  v.  People,  1  id.  227;  or  if  the  finder 
have  reasonable  grounds  to  believe  who  the  owner  Is,  or  special  means  of  ascov 
taining.    PeopU  v.  Swm,  1  Park.  G.  C.  0;  SUUe  v.  WeaUm,  9  Conn.  627. 

A  servant  picked  np  a  ring  in  the  hoose  of  her  mistress,  knowing  It  to  have 
been  accidentally  dropped  by  the  latter,  and  when  questioned  a  few  minutes  later 
denied  haviug  taken  it,  and  having  concealed  it,  afterward  carried  it  away  and 
ofllBred  it  for  sale,  and  she  was  held  gnil^  of  larceny.  SUUe  v.  (/iMnmltHii,  US- 
Conn.  200. 

By  the  law  of  Vermont  the  finder  of  lost  goods  is  bound  to  adverttie  them, 
and  is  guilty  of  larceny  If  he  conceals  or  converts  them.    State  v.  JenfefiM,  f- 
fl^ler,  079. 

Where  the  personal  property  of  one  is  through  Inadvertence  left  in  the  po^ 
session  of  another,  who  conceals  it  animo  fwandi,  he  is  gi^l^  of  !aroeny* 
People  V.  iifoGarren,  17  Wend.  400;  State  v.  Af  cCann,  19  Mo.  249.  Bat,  where  %. 
person  employed  another  to  find  a  carpet  bag  which  he  had  loet  in  the  street^ 
and  that  other  found  and  converted  it  to  his  own  use,  It  was  held  not  larceny, 
bat  only  a  brHach  of  trust.  State  v.  England^  8  Jones  (N.  C),  899.  So  in  Ten 
nessoe  it  was  held  to  be  only  a  civil  injury  to  convert  bank  bills  found,  with  •> 
fall  knowledge  of  the  owner.    Porter  v.  State^  Mart.  It  Y.  220. 

Upon  the  trial  of  an  indictment  for  larceny  in  converting  property  found, 
the  question  for  the  Juiy  is,  not  whether  the  prisoner  had  reasonable  means  of 
■soertaining  the  owner,  but  whether  the  prisoner  at  the  time  he  came  into 
possession  of  the  property  believed  the  owner  could  be  f oand.  Reg.  v.  KwlghU 
12  Cox's  C.  C.  102;  &  C,  2  Green's  Grim.  Law  Rep.  85.— Rbp. 


DU  VlTIEB  T.  HopKiire. 

016  Mass. !».) 

B0mo9alqftuU  to  Federal  court  ^tiaimagainii  on  iitmliggiU  €tUiU, 

Bhf  Btatate  of  Masaachnsetta  a  disputed  claim  against  the  insolvent  eetate  of  » 
deoeaaeil  person,  in  process  of  settlement  in  the  Probate  Court,  may  be  tried 
before  a  Jury  in  a  court  of  common  law,  like  proceedings  being  had  as  in  aa 
aetion  at  law,  except  that  the  judgment  is  not  followed  by  execution,  but  la 
condnsive  as  to  the  amount  to  be  allowed  by  the  Probate  Court.  HM,  that 
saeh  a  suit  could  not  be  removed  into  the  United  States  Circuit  Court. 
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APPEAL,  under  the  Gton.  Stats^  ch.  99,  §  8,  from  a  dedsion  of  the 
oommisflionera,  appointed  by  the  Probate  Court  to  reoeive  and 
•examine  the  claims  of  creditors  against  the  estate  of  the  defend- 
•anVs  testator,  disallowing  a  claim  made  by  the  plaintiffs  against 
«aid  estate. 

In  the  Superior  Court  the  plaintiffs,  who  were  cidzens  of  the 
fitate  of  New  York,  filed  a  statement  of  their  claim,  from  which  it 
appeared  that  the  matter  in  dispute  amounted  to  1921.52;  and  they 
filed  a  petition  under  the  IT.  S.  Stat,  of  1867,  ch.  196,  for  the 
removal  of  the  case  to  the  Circuit  Court  of  the  United  States. 
Bbigham,  C.  J.,  refused  to  grant  the  petition,  and  ordered  the  case 
to  stand  for  triaL    The  plaintiffs  alleged  exceptions. 

O.  F^  Verry  A  F.  A.  OaskUl,  for  plaintiffs.  The  petitioners  are 
-entitled  to  a  removal  Under  the  Judiciary  Act  of  1789,  ch.  20, 
§  25,  the  word  **  suit  **  has  been  held  to  apply  to  any  proceeding  in 
•h  court  of  justice  in  which  the  plaintiff  pursues  in  such  court  the 
remedy  which  the  law  affords  him.  Wesion  v.  City  Council  of 
{JharUston,  2  Pet  449,  464;  see,  also,  Parker  v.  Overman^  18  How. 
187.  The  case  of  an  appeal  from  commissioners  is  treated  by  our 
'Statutes  and  courts  exactly  like  an  action  brought  upon  the  demand 
by  the  creditor  against  the  administrator.  Before  the  Be^ised 
Statutes,  the  law  required  a  writ  to  be  sued  out  in  such  cases.  Stats. 
1784,  ch.  2.  The  Gen.  Stats.,  ch.  99,  §  8,  provide  that  an  appeal 
from  commissioners  ''shall  be  determined  at  common  law,"  and 
**  it  shall  be  tried  and  determined  in  like  manner  as  if  an  action 
had  been  brought  therefor  by  the  supposed  creditor  against  the 
executor  or  administrator; "  and  by  section  10,  that ''  like  proceedings 
•hall  be  thereupon  had  in  the  pleadings,  trial  and  determination  of 
the  cause,  as  in  an  action  at  law  prosecuted  in  the  usual  manner.'' 
This  court  has  decided  that  under  those  sections  the  proceedings 
are  according  to  the  course  of  common  law.  Walors  v.  RandaU,  8 
Mete.  132;  Jacobs  v.  Jacobs,  110  Mass.  229.  In  Cliildrsss  v.  Bmorff, 
8  Wheat  642,  it  is  decided  that  United  States  courts  have  jurisdic- 
tion of  suits  by  or  against  executors  and  administrators,  if  they  are 
citizens  of  different  States.  Although  by  the  Gen.  Stats.,  ch.  99, 
g  10,  no  execution  shall  be  awarded  against  the  executor  or  adminia- 
trator  for  a  debt  found  due,  it  does  not  follow  that  the  State  court 
is  the  only  forum  in  which  the  cause  can  be  prosecuted.  The 
United  States  courts  have  power  to  conform  their  proceedings  to 
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the  special  requirements  of  the  laws  of  the  State  in  which  the  caose 
ef  action  exists,  when  necessary^  and  will  so  conform  them.  U.  & 
Stats.  1789,  ch.  20,  §  34;  1828,  clu  68;  Mutual  Assurance  Societjf  ▼. 
Waits,  1  Wheat  279;  Paine  v.  Wright,  6  McLean,  395,  898.  Onr 
atatates  do  not  require  that  any  notice  of  the  determination  of  the 
appeal  in  the  appellate  court  shall  be  made  to  the  Probate  Court, 
but  proTide  merely  that  the  final  judgment  shall  be  conclnsiye,  and 
the  list  of  debts  allowed  by  the  commissi9ners  shall  be  altered,  if 
necessary,  to  conform  thereto.    Qen.  Stats.,  ch.  99,  §  10. 

Jf.  J.  McCafferty,  for  defendant,  was  not  oalled  upon. 

Obat,  C.  J.  We  haye  no  doubt  or  hesitation  in  affirming  the 
order  of  the  Superior  Court  refusing  the  petition  for  the  removal  of 
this  case  into  the  Circuit  Court  of  the  United  States,  under  the 
act  of  Congress  of  1867,  ch.  196. 

The  proceedings  in  the  courts  of  this  Commonwealth  were  had 
tmder  the  Gen.  Stats.,  ch.  99,  the  material  proyisions  of  which  are  as 
follows:  When  the  estate  of  a  deceased  person  is  represented  to  be 
insolyent,  the  Probate  Court  appoints  commissioners  to  receiye  and 
examine  all  claims  of  creditors  against  the  estate,  and  return  a  list 
of  the  claims  laid  before  them^  with  the  sum  allowed  on  each  claim. 
§§  2-4.  Any  person  whose  claim  is  disallowed,  and  any  executor 
or  administrator  who  is  dissatisfied  with  the  allowance  of  any  claim, 
may  appeal  from  the  decision  of  the  commissioners  tp  the  Superior 
Court  or  this  court,  according  to  the  amount  of  the  claim*  §  & 
In  the  court  appealed  to,  the  supposed  creditor  is  to  file  a  written 
statement  of  his  claim  in  the  nature  of  a  declaration;  "and  like 
proceedings  shall  be  thereupon  had  in  the  pleadings,  trial  and  deter- 
mination of  the  cause,  as  in  an  action  at  law  prosecuted  in  the 
usual  manner,  except  that  no  execution  shall  be  awarded  against 
fhe  executor  or  administrator  for  a  debt  found  due  to  the  claimant. 
The  final  judgment  shall  be  conclusiye,  and  the  list  of  debts 
allowed  by  the  commissioners  shall  be  altered,  if  necessary,  to  con- 
form thereto.''  §  10.  A  certificate  of  such  judgment,  though  not 
specifically  proyided  for,  is  of  course,  as  in  all  cases  of  appeals, 
transmitted  from  the  appellate  court  to  the  Probate  Court.  If  the 
assets  proye  sufficient,  the  claims  allowed  against  the  estate  are  to 
be  paid  in  full;  if  not,  a  diyidend  thereon  is  to  be  declared  by  ttie 
Probate  Court,  and  paid  by  the  executor  or  administrator.  g§  17, 
22,23. 
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The  whole  proceeding  is  a  proceeding  for  the  settlement  of  an 
estate^  according  to  the  statates  and  in  the  courts  of  the  Oonunon- 
wealth.  The  demand  of  each  creditor  is  a  claim  against  the  estate, 
and  not  a  suit  between  parties.  Although  an  appeal  from  the  de- 
cision of  the  commissioners  thereon  is  to  be  tried  and  determined 
in  the  same  manner  as  an  action  at  common  law,  the  judgment  ia 
not  to  be  followed  by  execution,  and  its  utmost  effect  is  to  modify 
the  list  of  claims  as  returned  by  the  commissioners,  and  to  regulate 
the  settlement  of  the  accounts  of  the  executor  or  administrator  in 
the  Probate  Court  In  short,  the  trial  of  each  claim,  whether 
before  the  commissioners  or  on  appeal,  is  a  mere  incident  to  the 
settlement  of  the  estate.  The  veiy  statement  of  the  nature  of  the 
proceedings  suggests  several  insuperable  objections  to  allowing  the 
claim  of  one  creditor  to  be  removed  into  the  Federal  courts  for  trial 
and  judgment 

1st  The  jurisdiction  of  the  State  courts  over  the  entire  prooeed- 
ings  for  the  settlement  of  the  estate,  having  once  attached,  ia 
exclusive,  and,  so  long  as  those  proceedings  are  pending,  no  distinct 
suit  for  a  similar  purpose  could  be  entertained  by  the  courts  of  the 
United  States.  WiUiafM  v.  Bmedid,  8  How.  107;  Bank  of  Tm- 
nessesY.  Horn,  17  id.  157;  MaUeU  v.  Dexter,  1  Curtis,  178;  Clifton 
V.  Foster,  103  Mass.  ^3 ;  S.  C,  4  Am.  Bep.  539. 

2d.  Nothing  less  than  a  whole  cause  can  be  removed  into  the 
Circuit  Court  of  the  United  States  under  the  acts  of  Congress.  A 
part  of  the  cause,  or  a  controversy  incidental  to  the  main  cause, 
cannot  be  so  removed.  Florence  Sewing  Jfaehine  Co.  v.  Orover  A 
Baker  Sewing  Machine  Co.,  110  Mass.  70;  S.  C,  18  Wall  553;*  Bafik 
V.  Turnbully  16  id.  190. 

3d«  It  is  only  a  suit  between  two  parties  that  can  be  removed. 
West  V.  Aurora  City,  6  Wall.  139, 142.  A  claim  against  an  insolvent 
estate  is  not  such  a  suit  It  is  not  commenced  by  writ  or  other 
process,  and  on  an  appeal  of  a  creditor  from  the  decision  of  the 
commissioners  no  notice  is  required  to  be  served  on  the  executor  or 
administrator  or  any  other  persoD.  Gen.  Stats.,  ch.99,  §  9;  Jacoba 
V.  Jacobs,  110  Mass.  229.  It  is  at  least  doubtful  whether  a  claim 
against  an  insolvent  or  bankrupt  estate  is  ^'  a  suit,"  in  any  sense, 
under  the  judiciary  acts  of  the  United  SbV'  CoUy.  Robinson, 
19  Wall.  274,  284. 

*  The  opinion  of  the  United  States  Supreme  Court  In  this  ease  was  printed 
In  12  Am.  Rep.  646.  —  Rap. 
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4th.  When  a  case  is  legally  remoyed  into  the  Circuit  Court  of  the 
United  States,  the  jurisdiction  of  the  State  courts  oyer  it  ceases, 
and  the  suit  is  thenceforth  to  proceed  to  trial,  judgment  and  execu- 
tion in  the  Federal  courts,  and  cannot  afterward  be  remanded  to  the 
State  courts  for  any  purpose.  Kanouse  y.  Martin,  15  How.  198; 
Insurance  Oo.  t.  Dunuy  19  Wall.  214;  Mahone  y.  Manchester  fi  Law- 
rsncs  IL  JZ.,  Ill  Mass.  72.  Such  remoyal  of  a  case  from  the  State 
to  the  Federal  courts  for  trial  does  not  change  the  nature  of  the 
issue  to  be  tried,  or  of  the  judgment  to  be  randered.  West  y 
Aurora  City,  6  WalL  139;  Partridge  y.  Insurance  Co.,  16  id.  573. 

In  the  present  case,  if  the  Circuit  Court  should  assume  jurisdic- 
tion, and  render  judgment  in  fayor  of  the  plaintiff,  it  could  issue 
no  execution  thereon,  without  manifest  injustice  to  the  rights  of 
other  creditors,  and  an  entire  departure  from  the  purpose  of  the 
trial,  which  is  only  to  ascertain  ihe  amount  on  which  a  diridend 
shall  be  allowed  by  the  Probate  Court  Nor  could  it  transmit  any 
certificate  of  its  judgment  to  the  State  courts,  because  it  is  not  an 
appellate  tribunal,  but  a  court  of  codrdinate  and  independent  juris- 
diction. The  remoyal  of  a  case  from  a  State  courfinto  the  Circuit 
Court  of  the  United  States  for  trial  has  no  analogy  to  the  taking 
up  of  a  case  by  writ  of  error  from  the  highest  court  of  a  State  to 
the  Supreme  Court  of  the  United  States.  There  is,  therefore,  no 
form  in  which  any  judgment  of  the  Circuit  Court,  if  rendered, 
could  be  legaDy  carried  into  execution. 

5th.  The  act  of  Congress  only  authorizes  a  remoyal  before  final 
judgment  in  the  court  of  original  jurisdiction  in  which  the  suit  is 
brought,  and  not  after  an  appeal  from  that  judgment  to  a  higher 
oourt  Stevenson  y.  Williams,  19  Wall.  572.  The  tribunal  which 
had  original  jurisdiction  of  the  plaintiffs  claim  in  this  case  was  the 
board  of  commissioners  appointed  by  the  Probate  Court;  and  accord- 
ing to  iheir  decision,  if  not  modified  on  appeal,  the  Probate  Court 

would  proceed  to  diyide  the  estate. 

BxoepHom  svotrfML 

YoL.XVIL  —  19 
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J)m^  wrffltortrfgii  ^.    Xmm*  toi9$Mm$  to  turrender.    FkBtuirm^ 

Aa  oiiAalhoriied  exeeatton  of  a  deed,  either  of  a  partnerehlp  or  an  IsdlTldiial, 
maj  be  ratified  hj  paroL 

LeeMM  of  a  mill  ooyenanted  "  to  deliver  ap  the  premises  and  all  f atue  oreo- 
tions  and  additions  to  or  upon  the  same  "  at  the  end  of  the  term, "  in  as 
good  order  and  condition  as  the  same  now  are,  or  maj  be  pat  into  bj  the 
lessor/'  The  lease  was  for  a  term  of  jears  to  begin  at  a  future  day. .  When 
the  lease  was  made,  glass  in  some  of  the  windows  was  broken.  New  glass 
was  put  in  hj  the  lessees  before  the  term  began,  in  consideration  of  being 
allowed  hj  the  lessor  to  occnpj  part  of  the  premises  in  the  mean  time. 
UM,  that  the  lessees  were  bound  to  pay  for  glass  which  was  broken  daring 
the  term  of  the  lease.  Heid,  a)so»  that  the  lessees  were  entitled  to  removv 
all  machinery  in  the  natare  of  trade  fixtures  or  personal  propertj  pat  in 
daring  the  term  of  the  lease. 

Ooonter^hafting,  pulleys,  hangers  and  belts,  though  fastened  to  a  building,  a 
portable  boiler  and  steam  pipes  supported  by  hooks  attaclied  to  a  building, 
are  either  trade  fixtures  or  personal  chattels,  and  may  be  removed  by  a  les 
see  who  puts  them  into  a  building ;  and  the  fsct  Uiat  the  lease  contains  aa 
agreement  of  the  lessor  to  sell  the  premisee  to  the  lessee  makes  no  diffbr- 


A  portable  wood-cutting  machine,  worked  1:^  a  belt  attached  to  a  Ikctory;  ia  pi 
flhattfil^  and  does  not  pass  hj  a  lease  which  demises  the  factory  and  land : 
and  tlie  lessees  are  not  liable  for  ii^uiy  done  to  it  by  them  on  the  covenants 
of  the  lease,  whereby  they  agree  to  deliver  ap  the  premises  in  good  oondi-' 
tion  at  the  end  of  the  term. 

CONTBACT  against  Henry  IL  Chamberlin^  John  M.  Barker  and 
Warren  D.  Hobbs,  to  recover  ttie  rent  of  certain  premises: 
liitaated  in  the  town  of  Sntton,  leaded  by  the  plaintiff  to  tiie  defoofjl* 
uiics  by  two  leases  under  seal,  and  for  damages  resulting  from  the 
alleged  breach  of  certain  covenants  therein.  By  the  first  lease, 
which  was  dated  January  17,  1865,  the  plaintiff  leased'  to  the 
defendants  ''a  certain  factoiy  building  and  water  privilege,  with  all 
the  appurtenances  thereto  belonging,  for  the  term  of  five  years 
from  April  1,  1865."  The  lessees  covenanted,  among  3i.heT  things, 
"  to  quit  and  deliver  up  the  premises  and  all  future  erections  and 
additions  to  or  upon  the  same,  to  the  lessor  or  his  assigns  peacoabl/ 
and  quiotly,  at  the  end  of  the  term,  in  as  good  order  and  conditioa 
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(naaonable  uae  and  wearing  thereof,  and  damages  by  fire  or  other 
oasualties  excepted)  as  the  same  now  are  or  may  be  pnt  into  by  the 
lessor,  or  those  having  his  estate  in  the  premises."  The  lessor 
agreed  to  sell  to  the  defendants,  ''at  any  time  within  two  years 
from  date,  all  the  property  known  as  the  Sntton  Woolen  Mann- 
faotnring  Establishment"  for  a  specified  sum. 

By  the  second  lease,  which  was  dated  April  1,  1865,  the  plaintiff 
leased  to  the  defendants  for  five  years  ''  all  the  land  and  buildings, 
as  they  are  upon  the  premises  known  as  the  Sutton  Woolen  Mills 
Estate  "  in  Sutton,  ''  meaning  and  intending  to  demise  and  let  all 
that  portion  of  the  estate  "  not  let  to  the  defendants  by  the  first 
l€(88e.  The  lessees  ooTcnanted  to  deliyer  up  the  premises  at  the  end 
ot  the  term  in  as  good  order  and  condition  ''  as  the  same  now  are, 
or  may  be  put  into  by  the  lessor,  and.  not  make  or  suffer  any  waste 
thereof." 

At  the  trial  .in  the  Superior  Court,  before  Bacon,  J.,  the  report 
of  an  auditor  was  the  only  eridence  offered  by  the  plaintiff. 
ITone  of  the  findings  of  the  auditor  were  controverted  except  the 
following: 

The  defendants  offered  evidence  tending  to  show  that  the  defend- 
ant  Barker's  name  was  signed  to  the  first  lea^  by  Warren  D. 
Hobbs,  one  of  the  other  defendants,  not  in  the  ,p]::esence  of  the 
said  Barker,  and  without  authority  in  writing  from  said  Barker, 
and  that  Barker  never,  personally, signed  the  same;  and  they  re- 
quested the  judge  to  instruct  the  jury  that  the  plaintiff  could  not 
recover  under  that  lease>  unless  Hobbs  had  authority  from  Barker 
under  seal  to  execute  the  same,  or  unlesis  Barker  was  present  at  the 
time  it  was  so  executed.  This  ruling  the  judge  refused  to  give, 
but  ruled  that  even  if  Hobbs  had  no  authority  to  sign  Barker's 
name,  yet  Barker,  having  entered  under  the  lease,  having  after- 
ward taken  the  second  lease  of  the  other  premises,  and  having , 
executed  that  himself,  was  estopped  from  showing  that  Hobbs  was 
not  authoriised  to  sign  his  name. 

The  auditor  f^ound  that  after  the  first  lease  was  executed,  but 
prior  to  April  1,  1865,  the  defendants  set  the  glass  which  was 
broken  in  the  mill  and  factory  houses  and  effected  other  repairs 
therein,  in  consideration  of  being  permitted  by  the  plaintiil  to 
oocupy  part  of  the  mill, and  one  of  the  factory  houses  free  of  rent* 
f^m  the  date  of  said  lease  to  April  1»  1865;  and  that  these  repairs 
were  regarded  by  the  parties  as  if  made  by  the  lessor,  and  that  the, 
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ooTenacts  in  the  leases  referred  to  the  condition  of  the  leased 
property  as  it  stood  on  April  1, 1865;  and  that,  when  the  defendants 
took  possession  of  the  premises  demised  in  the  first  lease,  the 
windows  were  in  good  condition  in  the  buildings  named  therbiAk, 
and  the  panes  of  glass  properly  set  therein,  bat  that,  at  the  expira- 
tion of  said  lease,  several  of  the  windows  and  a  large  quantity  of 
the  glass  were  broken  by  some  party  other  than  the  plaintiff,  and 
the  damages  sustained  by  the  plaintiff  in  the  premises  the  auditor 
found  to  be  $75. 

The  auditor  further  found  that  the  premises  were  used  by  the 
defendants  from  April  1, 18B5,  until  1866,  when  they  were  changed 
to  a  cotton  mill  and  afterward  used  as  such,  the  machinery  used 
therein  was  operated  by  water  power  in  the  usual  manner;  that  in 
1866,  the  defendants  placed  in 'the  mill  additional  machinery,  con- 
sisting of  counter-shafting,  pulleys,  hangers  and  belts;  the  counter- 
shaft was  belted  from  the  main  shaft,  and  with  the  pulleys  and 
hangers  appertaining  thereto,  was  fastened  to  the  timbers  or  floors 
of  the  building  by  bolts  and  screws,  and  was  connected  to  the 
machines  by  belts.  All  this  machinery  was  purchased  for  and 
adapted  to  tiie  use  of  the  mill  as  a  cotton  mill,  and  all  of  it  could 
be  detached  and  removed  from  the  building  without  substantial 
injury  thereto  or  to  the  machines.  On  December  1,  1868,  the 
defendants  ceased  to  occupy  the  premises,  and  E.  Fisher  &  Sons 
occupied  the  same  as  lessees  of  the  defendants.  The  plaintiff 
assented  to  this  assignment  by  writing  under  seal  In  1869,  B. 
Fisher  &  Sons  removed  from  the  premises  the  said  counter-shaft- 
ing, pulleys  and  hangers  to  the  value  of  $220,  and  the  aforesaid 
belts  to  the  value  of  $50,  and  converted  them  to  their  own  usei 

The  defendants  contended  upon  the  above  facts,  that  the  plain- 
tiff could  not  recover  for  the  glass,  counter-shafting,  piUleys^ 
hangers  and  belts,  but  the  judge  ruled  that  he  could. 

It  further  appeared,  from  the  auditor's  report,  that  the  defend- 
ants, during  their  occupation  of  the  mill,  introduced  appliances 
for  heating  it  by  steam,  consisting  of  a  portable  boiler  for  generat- 
ing steam,  set  horizontally  on  a  flat  stone,  with  cemented  brick 
and  stone  set  on  each  side  of  it,  supplied  with  water  by  a  force- 
pump  screwed  to  the  floor,  and  operated  by  the  wheel  of  the  fao* 
tory;  the  steam  being  conveyed  over  the  building  by  three  rows  of 
steam  piping  extending  horizontally  along  to  sides  and  one  end  of 
three  rooms  and  through  the  ell,  and  having  the  usual  joints  and 
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elbows;  these  pipes  passed  through  the  floors  of  the  factory  from 
one  story  to  another,  and  were  supported  by  hooks  screwed  to  the 
building,  and  when  the  posts  in  the  building  came  in  their  way* 
holes  were  bored  therein,  through  which  the  pipes  ran.  While 
Fisher  &  Sons  were  in  occupation,  a  new  boiler  was  put  in,  which 
was  set  upright  on  the  ground  near  where  the  old  boiler  had  stood, 
and  the  connection  of  the  pipes  was  changed  to  the  new  :)<)iler. 
Both  boilers  were  connected  with  the  chimney  by  flues,  lu  Sej^ 
tember,  1869,  Fisher  &  Sons  remoyed  said  steam  pipes,  amounting 
to  1,500  feet,  with  the  joints  and  elbows  and  other  fittings  belong* 
ing  thereto,  and  converted  them  to  their  own  use  to  the  yalue  of 
$405.  The  defendants  contended,  upon  the  aboye  facts,  that  the 
plaintiff  could  not  recover  this  item. 

It  further  appeared  that,  at  the  commencement  of  the  leases, 
a  machine  called  Daniels'  wood-cutting  machine  stood  on  the 
premises  described  in  the  first  lease,  outside  the  mill  and  eighteen 
inches  therefrom.  This  machine  was  movable,  weighed  about  300 
pounds,  and  was  used  for  cutting  up  brush  and  wood.  It  was 
operated  by  a  belt  running  from  the  main  shaft  of  the  factory  to  a 
counter-shaft,  and  thence  to  the  machine.  There  was  no  agree- 
ment between  the  parties  as  to  the  use  of  this  machine,  unless  the 
same  passed  by  the  first  lease;  but  when  the  defendants  took  pos- 
session of  the  premises  under  this  lease,  they  continued  to  use  the 
machine,  as  it  had  before  been  used,  and  as  above  stated,  until  it 
was  broken  and  disabled  by  the  defendants,  and  became  of  but  little 
value,  and  was  not  afterward  repaired  by  them.  The  table  on 
which  the  machine  stood  remained  on  the  premises  at  the  expira- 
tion of  the  lease.  The  damage  to  the  machine  was  $55.  The  de- 
fendants contended,  upon  the  above  facts,  that  the  plaintiff  could 
not  recover  for  this  item. 

The  defendants  asked  the  court  to  rule  that  upon  the  above  facts 
the  plaintiff  was  not  entitled  to  recover  in  this  action,  which  ruling 
the  judge  refused  to  give,  and  instructed  the  jury  that  the  plaintiff 
was  entitled  to  recover  the  several  amounts  found  by  the  auditor  us 
in  his  report  stated. 

The  jury  thereupon  returned  a  verdict  for  the  plaintiff  for  the 
sum  of  $1^760,  and  the  questions  of  law  were,  by  consent  of  parties, 
zeported  for  the  consideration  of  this  court  **  If  the  foregoing 
rulings  are  correct,  judgment  is  to  be  entered  for  the  amount  of 
die  verdict,  less  any  of  the  foregoing  sums  which  the  court  may 
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rule  he  is  not  entitled  to  recovery  if  any,  with  interest  thereon  from 
the  time  from  which  interest  lawfully  runs;  if  otherwise,  the  ver- 
dict is  to  be  set  aside  and  a  new  trial  granted.'' 
Part  only  of  each  argument  is  reported. 

J.  HophinSy  for  plaintiff.  1.  The  shafting,  pulleys,  hangers, 
belts  and  steam-pipes  were  fixtures.  The  ordinary  rule  as  to  fixtures 
between  landlord  and  tenant  differs  from  that  between  landlord 
and  tenant  having  a  bond  for  a  deed.  In  this  latter  case  the  same 
rule  applies  as  prevails  between  vendor  and  vendee  and  mortgagor 
and  mortgagee.  McLaughlin  v.  Nashy  14  Allen,  136;  WinsJ-ow  v. 
Metihanti  Ins.  Co.,  4  Mete.  306.  The  essential  elements  of  a  bond 
are  an  agreement  in  writing,  under  seal,  delivered  to  the  obligee, 
to  do  a  certain  thing  therein  specified  on  the  performance  by  the 
obligee  of  .the  condition  precedent  in  the  agreement  mentioned. 
Bac.  Abr.,  Obligations*  A.  B.  This  agreement  to  sell  the  premises 
had  all  of  the  essentials  of  a  bond  for  a  deed,  was  specifically 
enforceable  in  equity,  and  a  suit  at  common  law  would  lie  for  i^ 
breach  of  it;  and  the  rule  as  to  fixtures  between  the  parties  is  the 
same  as  prevails  between  vendor  and  vendee  and  mortgagor  ancl 
mortgagee,  and  not  as  between  landlord  and  tenant  McLaughlin 
V.  N(Mh,  supra;  Oakman  v.  DorcJiesier  Ins.  Co.,  98  Mass.  57. 
Between  vendor  and  vendee  things  personal  in  their  nature  but 
attached  to  and  specifically  designed  for  use  in  connection  with  the 
granted  promises  pass  by  the  deed.  Noble  v.  Bosworth,  19  Pick. 
814;  Weston  v.  Weston,  102  Mass.  514. 

2.  The  wood-cutting  machine  was  part  and  parcel  of  the  demised 
premises.  It  was  attached  to  the  premises  at  the  time  of  the 
demise,  was  used  in  connection  with  them  at  the  time  the  defend- 
ants entered  into  possession,  was  by  them  used  afterward  in  the 
same  connection,  and  it  passed  to  them  under  the  lease  as  it  would 
have  passed  to  them  by  deed.  Wif^loto  v.  Merchanttf  Ins.  (7o.,  4 
Mete.  306. 

3.  If  the  shafting,  pulleys,  hangers,  belts  and  steam-pipes  were 
not  in  the  ordinary  sense  fixtures  that  could  not  be  removed,  hav- 
ing reference  to  the  relations  of  the  parties  as.  constituted  by  the 
lease  and  the  agreement  to  sell  therein  contained,  then  the  plaintiff 
is  on  titled  to  recover  for  them  by  reason  of  the  covenant  to  deliver 
ap  the  premises  and  all  future  erections  and  additions.  Sunderland 
V.  Newton,  3  Sim.  450;  Rex  v.  Topping,  M'Clel.  &  Y.  544;  Naylor 
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T.  Ootting0y  1  Taunt  19;  Penry  t.  Erown,  2  Stark.  408;  Martyr  ▼. 
BradUy,  9  Bing.  24;  West  y.  Blakeway,  2  Man.  ft  Gr.  739. 

F.  T.  Blaebmer,  for  defendants.  This  suit  being  on  an  action 
of  ooTenanty  setting  forth  a  sealed  instrument^  and  declaring  thereon 
as  such,  the  plaintiff  must  prove  that  all  the  defendants  signed  the 
instrument  under  seal,  or  that  Hobbs  had  authority  to  sign  the 
name  of  Barker  in  order  to  reooyer,  as  the  pleadings  now  stand. 
The  plaintiff  cannot  recoyer  against  Barker  on  this  lease,  hav- 
ing declared  on  it  as  a  sealed  instrument,  as  no  authority  under 
seal  was  ever  given  to  Hobbs  to  sign  Barker's  name.  Berkc' 
ley  V.  Hardy,  5  B.  ft  0.  355 ;  MOton  v.  Mosher,  7  Mete.  244 ; 

I  Parsons  on  Uont.  47.  No  subsequent  ratification  of  the  act 
of  Hobbs  or  of  his  authority  to  sign  the  lease  would  make  the 
instrument  the  sealed  instrument  of  Barker.  Batification  of  an 
act  done  by  one  assuming  to  be  an  agent  relates  back,  and  is 
equivalent  to  a  prior  authority.  And  when  the  adoption  of  any 
particular  form  is  necessary  to  confer  this  authority  in  the  first 
instance,  there  can  be  no  valid  ratification,  except  in  the  same 
manner.  Despatch  Line  of  Packets  v.  Bellamy  Manufacturing  Co., 
13  N.  H.  205;  Hunter  v.  Parker,  7  M.  ft  W.  322, 348.  The  accept- 
ance of  a  deed  or  lease,  with  a  provision  that  the  grantee  or  lessee 
shall  do  something  therein  expressed,  raises  an  implied  contract  to 
do  it,  but  no  action  can  be  maintained  upon  the  express  covenants 
contained  in  the  instrument  Braman  v.  Dowse,  12  Oush.  227 ; 
Parish  v.  Whitney,  8  Gray,  516. 

Gray,  0.  J.  The  law  is  settled  in  this  Commonwealth,  that  the 
unauthorized  execution  of  a  deed  in  the  name  either  of  a  partner* 
ship  or  of  an  individual  may  be  ratified  by  parol.    Oady  v.  Shepherd, 

II  Pick.  400  ;  Swan  v.  Stedman,  4  Mete.  548  ;  Mclntyre  v.  Park, 
tl  Gray,  102.  The  defendants  have,  therefore,  no  ground  of  excep- 
tion to  the  ruling  that  the  defendant  Barker,  having  entered  undei 
the  lease  sued  on,  was  estopped  to  show  that  his  copartner  was  not 
authorized  to  sign  his  name  to  it 

The  remaining  questions  in  the  case  relate  to  the  effect  of  the 
covenant  of  the  lessees  to  **  deliver  up  the  premises  and  all  future 
erections  and  additions  to  or  upon  the  same ''  to  the  lessor  at  the 
end  of  the  term  'Mn  as  good  order  and  condition  as  the  same  now 
»re,  or  may  be  put  into  by  the  lessor." 
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The  panes  of  glass  in  the  windows,  repaired  after  the  date  of  the 
lease  and  before  the  beginning  of  the  term,  appear  by  the  report  to 
haye  been  so  repaired  by  the  lessees  in  consideration  of  being  allowed 
by  tne  lessor  to  occnpy  part  of  the  premises  daring  the  same  period. 
They  were  thus  in  effect  repaired  by  the  lessees  in  behalf  of  the 
lessor,  and  stood  as  if  they  had  been  pnt  in  repair  by  the  lessor 
before  the  ezecntion  of  the  lease ;  and  the  plaintiff  is  entitled  to 
recoyer  the  yalue  of  the  glass  afterward  broken  daring  the  term. 

It  was  admitted  at  the  argament,  that,  at  the  beginning  of  the 
term,  there  was  no  machinery  on  the  premises,  except  the  main  shaft 
The  connter-shaf  ting,  pulleys,  hangers  and  belts,  the  portable  boiler 
and  the  steam  pipes  connected  with  it,  were  either  trade  fixtures, 
remoyable  by  the  lessees  during  the  term,  or  personal  chattels. 
PooWs  case,  1  Salk.  368  ;  Lawton  y.  Lawton,  3  Atk.  13  ;  Winshw 
y.  Merchants  Ins,  Oo.,  4  Mete.  306,  311 ;  McLaughlin  y.  Nash,  14 
Allen,  136  ;  Pierce  y.  George,  108  Mass.  78;  S.  C,  11  Am.  Bep.  310. 
The  fact  that  the  lease  contained  an  agreement  of  the  lessor  to  sell 
the  premises  to  the  lessees  did  not  affect  their  rights  in  this  respect. 

The  right  of  a  tenant  to  remoye  trade  fixtures  may  doubtless  be 
qualified  by  the  coyenants  in  the  lease.  But  we  are  of  opinion  that 
the  coyenant  to  deliyer  up  in  good  order  '^  all  future  erections  or 
additions''  to  or  upon  the  premises  is  limited,  in  purpose  and  effect, 
to  new  buildings  erected  or  old  buildings  added  to  —  putting  such 
erections  and  additions  upon  the  same  footing,  in  respect  of  the 
obligation  to  keep  in  repair,  as  the  buildings  upon  the  premises  at 
the  time  of  the  execution  of  the  lease  ;  and  cannot  be  extended  so 
as  to  depriye  the  tenants  of  the  right  to  remoye  trade  fixtures,  much 
less  personal  property,  put  by  them  upon  the  premises  during  the 
term.    Bishop  y.  EUiott,  11  Exch.  113. 

In  Naylor  y.  OoUinge,  1  Tauni  19,  the  things  remoyed  were 
'^  buildings,"  coming  within  the  yery  words  of  the  covenant ;  and 
yet  such  of  them  only  as  were  affixed  to  the  freehold,  and  not  such 
as  rested  upon  blocks,  were  held  to  be  included.  In  all  the  other 
easea  cited  for  the  plaintiff  upon  this  point,  the  coyenant  either 
9xprenly  named  the  fixtures  or  comprised  ''all  improyemonts." 

It  followed  that  the  learned  judge  of  the  Superior  Oourt  erred  in 
instructing  the  jury  that  the  plaintiff  was  entitled  to  recoyer  the 
yalue  of  the  articles  put  in  and  taken  away  by  the  defendants. 

The  wood-cutting  machine,  belonging  to  the  lessor  and  upon  the 
;nremises  at  the  beginning  of  the  lease,  was  also,  within  the  authority 
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4if  McLaughlin  v.  Nash  and  Pierce  v.  Oeorge,  above  cited,  a  mere 
chattel,  which  4i<l  ^^^  V^^  ^  ^^^  lessees  by  the  lease,  and  for  the 
destruction  of  which  the  lessor  cannot  maintain  an  action  upon  the 
coYenants  therein  contained* 

It  follows  that,  according  to  the  terms  of  the  report^  the  sums 
assessed  by  the  auditor,  for  which  we  haye  held  the  plaintiff  not 
to  be  entifled  to  recoyer,  are  to  be  deducted  from  the  amount  of  the 
Terdict,  interest  computed  on  the  remainder  from  the  date  of  the 
writ,  and 

Judgment  rendered  far  the  plaintiff  accordingly. 


Boeiov  Sbambh's  Fuikd  Sooibtt  ▼•  Matob  akd  Aldbshbit 

OF  BO8TOK. 


(116  Una  UL) 
TemeUen^-^etoempttfon  flrom  —  aeeemm&nte  far  loeal  ki^^roeemenU. 

Tha  exemptloii  by  statute  of  the  real  estate  of  eharitable  instiintionfl  from 
taxation  is  only  from  taxation  imposed  for  the  general  purposea  of  gOTetn- 
meniy  and  does  not  extend  to  taxation  for  local  improTements. 

D  EVENS,  J.  This  case  arises  upon  a  petition  to  the  Superior 
Oourt  for  a  trial  by  jury  upon  a  certain  assessment  made  upon 
the  estate  and  lands  of  the  petitioner  at  the  comer  of  Purchase  and 
Oliver  streets  in  Boston,  for  a  portion  of  the  expense  of  laying  out, 
widening  and  grading  said  Oliver  street,  etc,  under  a  resolve  of 
the  mayor  and  aldermen  of  the  city,  approved  September  6, 1865, 
mnder  the  Stat,  of  1865,  ch.  159 ;  and  the  questions  reported  to  this 
court  are: 

''  1st.  Whether,  under  the  provisions  of  the  Stat  of  1865^  ch.  159, 
the  petitioner  or  its  estate  is  liable  for  or  subject  to  said  assessment, 
or  any  assessment,  for  the  expense  of  laying  out,  widening  and 
.grading  said  streets,  and  whether  said  mayor  and  aldermen  had  or 
have  any  right  or  authority  to  lay  or  collect  said  assessment,  or  any 
aMessment  therefor,  upon  the  petitioner's  estate. '^ 

'^  2d.  Whether,  in  case  said  petitioner's  estate  is  liable  for  an 
Vol.  XV II.  — 20 
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assessment,  the  petitioner  or  its  estate  is  liable  to  pay  any  interest 
thereon.'*  • 

That  the  legislature  had  the  constitational  authority  to  pass  the 
aot  under  which  this  petition  is  brought  was  fully  determined  in 
Dorgan  y.  Boston^  12  Allen,  223.  See,  also,  Janes  y.  Basion,  104 
Mass.  75. 

Becognizing  this  as  settled,  the  petitioner,  a  charitable  institution 
incorporated  under  the  laws  of  the  Oommonwealth,  whose  real 
estate  (which,  at  the  time  of  the  passage  of  the  Stat  of  1865,  clu  159^ 
had  been  and  still  is  used  by  it  for  the  charitable  purpose  for  which 
it  has  been  incorporated)  has  been  assessed  for  a  portion  of  the 
expense  of  laying  out,  widening  and  grading  this  street,  oontenda 
that  it  is  improperly  assessed,  because  its  property  is  included  in 
the  exemption  from  taxation  contained  in  the  Oen.  Stats.,  ch.  11^  §  5^ 
d.  3.  This  clause  proyides  that  **  the  personal  proi)erty  of  literary^ 
beneyolent,  charitable  and  scientific  institutions  incorporated  within 
this  Oommonwealth,  and  the  real  estate  belonging  to  such  institu- 
tions, occupied  by  them,  or  their  pflScers,  for  the  purposes  for  which 
ihey  were  incorporated,"  shall  be  exempted  from  taxation. 

That  an  assessment  of  the  character  of  the  one  in  question  is  a 
tax,  and  that  it  can  only  be  leried  under  the  power  of  taxation^ 
confided  by  the  constitution  to  the  legislature,  and  exerdsed  l^ 
the  mayor  and  aldermen  by  yirtue  of  the  authority  giyen  in  the 
statute  under  which  they  haye  acted,  is  decided  by  the  case  of 
Harvard  College  y.  Aldemien  of  Boston,  104  Mass.  470. 

In  many  instances,  the  general  public  may  be  interested  in  an 
improyement  of  a  local  character  to  such  an  extent  that  a  propor- 
tion of  the  expense  should  properly  be  borne  by  all  the  citizens  and 
their  property,  while  it  is  also  attended  with  especial  benefit  to- 
particnlar  estates  or  localities.  In  such  cases,  it  would  be  compe- 
tent for  the  legislature  to  authorize  a  certain  proportion  of  the 
expenditure  to  be  assessed  in  the  general  public  taxes*  and  a  certaia 
other  to  be  assessed  upon  the  estates  in  proportion  to  the  benefit 
they  deriye  from  it  And  where,  as  in  the  present  case,  in  the 
judgmeiit  of  the  legislature,  a  work  of  a  public  nature  should  be 
undertaken,  which  is  so  largely  in  its  immediate  adyantages  for  the 
benefit  of  the  estates  in  a  particular  district  as  to  render  such  tok 
adjustment  of  the  expenditure  proper,  it  is  competent  for  it  to 
define  the  limits  of  such  district,  and  cause  to  be  therein  assessed 
khe  whole  expenditure  which  may  be  incurred  for  the  purpose.    lu 
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the  assessment  of  such  expenditure,  they  may  adopt  as  the  rale  that 
it  shall  be  assessed  npon  the  estates  in  proportion  to  their  yalue^  if 
in  their  judgment  this  mode  is  equitable.  Springfield  y.  Oay,  1^ 
Allen,  612. 

Bat,  while  impositions  for  the  purpose  of  carrying  on  the  goYem' 
ment  and  meeting  those  expenditures  which  properly  rest  upon  the* 
whole  people  of  the  Commonwealth,  whether  levied  by  the  goyem- 
ment  of  the  State  directly,  or  through  the  Tarious  municipalities  by 
which  it  exercises  its  powers,  and  those  impositions  which  are  made 
upon  property  benefited  by  improvements  which,  although  demanded 
by  public  oonyenience  and  necessity,  are  yet  undertaken  for,  or 
are  attended  with  especial  benefit  to  particular  localities,  are  alike 
taxes,  the  only  power  to  levy  which  must  be  derived  from  the  au- 
thority of  the  legislature, they  form  two  quite  distinguishable  classes* 

Is  then  the  exemption  of  the  General  Statutes  to  be  construed 
as  an  exemption  from  taxation  for  the  public  charges  of  govern- 
ment ;  or  is  it  to  be  construed  as  extending  so  as  to  include  assess* 
ments  for  expenditures  of  a  local  character,  the  benefits  of  which 
are  immediately  experienced  in  the  particular  localities  where  prop- 
erty so  claimed  to  be  exempt  is  situated  P 

In  Harvard  College  v.  Aldermen  of  Boston,  supra,  which  raised 
the  question  whether  an  assessment  for  a  betterment  was  a  tax  or 
civil  imposition  within  the  meaning  of  the  very  broad  clause  in  the 
charter  of  Harvard  College,  by  which  its  property  to  a  certain  value- 
was  exempted  from  all  *'  civil  impositions,  taxes  and  rates,"  it  was- 
ittid  that  the  words  thus  used  in  a  grant  of  privileges  by  the  body 
from  whose  authority  alone  taxes,  and  impositions  in  the  nature  of 
taxes,  could  be  levied,  must  import  a  renunciation  of  the  taxing 
power,  **  and  this  not  only  in  the  forms  and  modes  already  estab- 
lished and  in  use  at  the  time,  but  in  all  forms  and  modes  in  which 
the  legislature  may  from  time  to  time  see  fit  to  exercise  the  power, 
or  authorize  it  to  be  exercised,  over  property  within  its  jurisdic- 
tion." But  it  was  also  observed  that  this  proposition  did  not  apply 
to  exemptions  contained  in  what  are  called  general  tax  acts  ;  and 
the  effect  of  such  an  exemption  on  an  assessment  like  that  in  the 
case  before  the  court  was  not  necessary  to  be  then  considered. 

It  cannot  be  denied  that  it  was  entirely  competent  for  the  legis* 
lature  to  modify  or  withdraw  at  any  time  the  exemption  cfiveu  bj 
the  General  Statutes  to  particular  classes  of  property,  nor  could  the 
language  of  the  statute  be  interpreted  as  a  renunciation  of  the* 
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taxing  power  in  respect  to  property  of  such  classes.  Althoagh  the 
language  is  general^  yet^  in  onr  opinion,  it  was  the  intent  only  to 
exempt  property  snob  as  that  of  the  petitioner  from  those  public 
charges  which  it  is  the  duty  of  the  whole  community  to  sustain, 
and  which  are,  therefore,  provided  for  by  the  general  laws  relating 
tc  taxation. 

The  exemption  is  found  in  the  chapter  whose  object  is  to  set  forth 
4fcll  the  persons  and  property  subject  to  taxation,  and  the  mode  in 
which  the  assessment  shall  be  made  for  the  annual  public  charges 
which  are  incurred  by  the  State,  counties  and  towns;  and  it  neither 
•contains  nor  alludes  to  the  special  modes  of  assessment  which  are 
iidopted  where  a  particular  district  or  a  particular  class  of  persons 
is  deemed  to  hare  received  a  special  benefit  from  an  improvement 
undertaken  as  a  public  one. 

From  the  nature  of  the  case,  the  acts  which  provide  for  such 
objects  are  special,  and  intended  for  particular  places  or  occasions ; 
and  although  they  have  been  passed  both  by  the  colonial  and  provin- 
•eial  legislature,  as  well  as  since,  they  have  not  formed  a  portion  of 
the  general  system  of  taxation,  but  have  been  enacted  as  the  exigen- 
cies for  them  have  arisen.    Dorgan  v.  Boston,  supra. 

Nor  do  the  considerations,  which  may  fairly  be  presumed  to  have 
influenced  the  legislature  in  relieving  the  estate  of  the  petitioner 
from  the  burden  of  taxation  for  the  general  public  purposes,  apply 
with  the  same  force  when  the  inquiry  is  whether  it  is  to  be  relieved 
from  taxation  for  a  local  improvement 

Institutions  like  the  one  before  us  are  intended  for  the  benefit 
of  the  general  public ;  and  even  though  devoted  to  the  needs  of 
a  particular  class,  they  operate,  by  taking  care  of  such  class,  to 
relieve  the  community.  There  is,  therefore,  a  strong  reason  for 
exempting  them  from  taxation  for  the  general  public  purposes^ 
which  is  borne  in  some  form  by  the  property  of  the  whole  oom* 
munity.  that  does  not  exist  where  the  legislature  has  found  it  nec- 
essary to  impose,  or  authorize  to  be  imposed,  a  tax  for  a  local  pur- 
pose or  for  a  local  improvement,  and  to  define  the  limits  within 
which  taxation  therefor  shall  be  imposed.  There  is  no  reason  why 
the  property  included  within  such  limits  should  bear  the  additional 
4wsessment  to  which  it  would  necessarily  be  subject  were  property 
such  as  that  of  the  petitioner  exempted.  Even  if  it  be  true  that 
the  diminution  of  the  petitioner's  means,  it  being  engaged  in  per- 
forming what  would  otherwise  be  a  public  duty,  must  be  met  in 
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lome  form  by  the  public,  the  limits  included  within  the  taxation ' 
district  for  the  purpose  of  the  improvement  do  not  in  any  waj 
indicate  the  property  which  should  bear  this  burden. 

There  has  been  frequent  occasion  in  other  States  to  consider 
whether  language  similar  to  that  of  our  statutes  would  exempt 
property  of  this  character  from  assessment  for  local  improvementSt 
and  in  all  of  them  where  it  has  been  discussed,  it  has  been  decided 
that  it  would  not.  In  re  Mayor  of  New  York,  11  Johns.  77; 
Norihem  Liberties  y.  Si.  JohrCe  Church,  13  Penn.  SL  104;  Canal 
Trustees  y.  Chicago,  13  111.  403  ;  Ottawa  y.  77ie  Free  Church,  20  id. 
423 ;  Lefevre  y.  Detroit,  2  Mich.  586 ;  Lochwood  y.  St.  Louis,  24 
Mo.  20  ;  In  re  College  Street,  8  R  I.  474 ;  Crowley  v.  Copley,  2  La. 
Ann.  329 ;  People  y.  Mayor  of  Brooklyn,  4  N.  T.  419 ;  Bleecker  y. 
Ballou,  3  Wend.  263  ;  Sharp  v.  Speir,  4  Hill,  76.* 

Some  of  the  cases  aboYC  referred  to  involyed  questions  as  t» 
the  construction  of  charters  containing  special  exemptions  from 
taxation,  which  were  of  course  to  be  decided  by  the  particular  lan« 
guageused  by  the  power  granting-  'be  charter ;  but,  so  far  as  they 
arose  under  general  laws,  without  Ainding  it  necessary  to  adopt  the 
grounds  upon  which  many  of  them  are  placed,  they  may  fairly  be 
considered  as  recognizing  that  an  assessment  or  tax  of  the  nature 
we  are  here  considering,  is  one  difFering  essentially  from  those  whioli 
are  levied  for  the  general  public  objects  of  government. 

The  distinction  to  which  we  are  adverting  is  also  recognised  in 
Bedford  Union  v.  Commissioners  of  Bedford,  7  Exch.  777,  where 
an,  estate  which  was  exempted  from  ^'all  parliamentary  taxes''  wae 
held  liable  to  a  tax  similar  to  the  one  in  the  present  case,  because, 
although  imposed  by  the  authority  of  parliament,  it  was  not  a  tax 
for  the  benefit  of  the  whole  kingdom,  but  for  the  purpose  of  the 
local  improvement  of  the  district  in  which  the  plaintiffs'  estate  was 
situated. 

That  the  construction  we  have  given  to  the  clause  relied  on  by 
the  petitioner  is  the  one  contemplated  by  the  legislature,  is  made 
clear  by  an  examination  of  some  of  the  provisions  of  the  Stat,  of 
1865,  ch.  159.  By  §  6,  it  is  provided  that  the  whole  expense  of  the 
widening  of  the  street,  including  the  damages,  etc.,  and  the   net 

•See  Stater.  Newark,  \0  Am.  Rep.  228;  EHrat  PreHbuterlan  Chwr^r.  FoH 
Wofyne,  Id.  35;  iiroodtoay  Bapiitit  Church  v.  MoAUe,  S  id.  4S1  and  note ;  Shehai^ 
w.  ThA  Good  Samarttan  HospUal,  11  id.  412;  People  ▼.  Roper,  «  N.  T.  820;  5ev» 
ffioicr  v.  Hofttfordt  21  Conn.  4S1,  and  oasee  cited  In  Cool^  on  Tazatlou,  147.— Rbp. 
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•ejqMnse  of  grading,  etc.,  ''shall  be  assessed  upon  all  the  estates 
abutting  upon  the  said  widened  street. ''  The  estate  of  the  petitioner 
is,  therdCore,  snbjeot  to  assessment  according  to  th^  literal  terma 
<of  the  aot ;  but  we  agree  that  too  much  emphasis  should  not  be 
^yen  to  the  word  which  includes  it.  An  act  of  this  nature  is  to 
he  construed  by  considering  what  it  aims  to  effect,  and  the  charac- 
ter of  its  general  provisions,  rather  than  by  particular  phrases  ;  and 
if  an  examination  of  these  provisons  should  indicate  that  property  . 
tiuch  as  the  petitioner  holds  was  to  be  exempt  as  it  is  from  ordinary 
public  charges,  such  construction  might  properly  be  given  to  the 
4U)t  The  form  in  which,  under  the  statute,  the  estimate  for  dam- , 
•age  for  land,  etc.,  taken  is  made,  indicates  strongly  that  the  assess- 
ment for  this  improvement  is  not  a  tax  from  which  property  such 
as  that  of  the  petitioner  is  intended  to  be  exempt.  If  it  is  not  so, 
4ind  if  the  petitioner  is  an  abutter,  a  portion  of  whose  land  has  been 
i»ken,  its  estate  is  not  only  to  receive  the  increased  value  of  that . 
which  remains  without  any  payment  therefor,  but  the  payment 
therefor  must  be  made  by  the  o  er  abutters,  by  reason  of  the  larger . 
•iissessment  to  which  they  will  be  subjected  on  account  of  the 
4^nount8  awarded  the  petitioner  for  that  portion  of  its  land  which 
i^  actually  taken.  Ordinarily,  in  laying  out  or  altering  highways, 
ike  damages  to  the  landowner  for  his  property  taken  are  ascertained 
by  determining  the  value  of  the  property  taken,  including  therein 
the  injury,  and  deducting  therefrom  the  benefit  to  that  which 
Temains  by  reason  of  the  improvement  The  damages  and  benefits 
are  set  off  against  each  other,  having  been  included  in  one  estimate, 
«nd  the  award  is  only  of  the  exoess  of  damages  above  the  benefits. 
The  damages  as  awarded  in  this  mode  are  thus  an  estimate  of  the 
net  amount  of  injury  occasioned  as  the  result  of  the  whole  proceed- 
ings on  the  estate  of  the  landowner.  Harvard  College  v.  Aldermen 
-of  Boston,  supra. 

But  it  is  obvious  that,  unlesss  this  deduction  is  made,  or  nnlesa 
there  is  an  assessment  upon  the  landowner  in  some  form  for  the 
advantage  that  his  estate  derives  from  the  improvement,  he  would 
receive  more  than  he  would  be  fairly  entitled  to.  Instead  of  adopt- 
ing the  mode  of  assessment  of  damages  provided  by  the  Gen.  Stats,  ch. 
43,  §  16,  the  Stat,  of  1865,  ch.  159,  §  3,  provides  for  no  deduction 
from  the  value  of  the  land  and  buildings  taken,  on  account  of  the 
benefit  which  is  done  by  the  improvement  to  the  remainder  of  the 
•estate,  and  this  for  the  reason  undoubtedly  that  the  property  is  to 
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be  subjected  nndcr  unother  form  to  an  asaeesment  for  that  benefit. 

If,  therefore,  tlie  estate  of  the  petitioner  is  not  subjected  to  this  tax,, 

two  results  follow:  First,  that  it  reoeires  more  than  the  amount  of ; 

damages  for  the  actual  injury  done  to  it ;  and  second,  that  the 

axoessive  amount  which  it  t^us  reodyes  is  neooesarily  to  be  added . 

to  the  expenses  of  laying  out  the  street,  and  with  sudi  expenses  to 

be  paid  by  the  other  abutters.    It  could  not  have  been  intended. 

that  any  such  result  should  follow  the  mode  of  assessing  the  expendi- 

ture  for  this  public  improvement  from  which  the  abutters  are  to 

deriye  the  immediate  and  especial  benefit. 

In  the  present  proceeding  the  question  whether  the  petitioner  isi 

liable  for  interest  does  not  arise.     The  object  of  the  inquiry  is  to 

ascertain  whether  the  assessment  as  originally  laid  was  correct  iUi 

amount;  according  to  the  rule  laid  down  in  the  StoU  of  1865,  oh.  159;  i 

{  8.    The  assessment  by  the  jury  .should  be  made  as  of  the  tiiiie 

when  it  was  made  hy  the  majror  and  aldermen,  and  without  regard 

to  any  consideration  of  interest  since  that  tima    The  proceeding' 

is  in  the  nature  of  an  application,  for  an  abatement    T)ie  original 

ttsooosment^  apd  not  the  rerdict .  of  the  jury,  is  tiie  foundation  of 

the  claini  which  the  city  may  enforce,  and  for  which  the  lien  isi 

giren. 

Oa$$  to  ^tami  far  MaL    . 
O.  T.  MusfeO,  fm  jliamti^  ...  ^ 

Jl  P*  Aofay,  lor  defendant       ' 
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Lnd  of  a  ooan^  used  for  epantf  purposes  la ,  exsoipl  from  all  tozatloa, 
wlMthar  imppssd  for  publle  purposes  or  for  loosl'  ImpfOTomoats  of  a  public 
natofa.    (See  naie,  p.  Idt.) 

D  EVENS,  J.  This  is  a  petition  for  a  writ  of  certiorari  to  quash ' 
the  proceedings  of  the  respondents  in  laying  an  assossmeuc, ' 
under  the  Stat  of  1867,  ch.  106,  upon  the  property  of  the  ihhabitaiitd' 
of  the  county  of  Worcester,  consisting  of  the  court-hoase  ostat^^ 
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Bed  for  holding  the  conrts  in  said  county,  and  the  offices  of  the 
clerkr  thereof,  the  sheriff  and  other  county  officers,  and  of  the  jai) 
estate,  used  for  a  jail  and  house  of  correction.  These  estates  are 
situated  upon  the  line  of  streets  in  which  the  city  council  of  Wor* 
oester  has  caused  to  be  constructed  sewers,  by  virtue  of  the  statute  ; 
and,  if  they  come  within  the  class  which  can  properly  be  subjected 
to  assessments  of  this  character,  the  assessment  thereon  is  valid* 
The  immunity  of  these  estates  from  taxation  depends,  however,  in 
our  opinion,  upon  other  grounds  than  that  of  a  statute  exemption, 
and  extends  to  taxation  not  only  for  general  public  purposes,  but 
for  local  improvements  of  a  public  nature.  Without  regard  to  the 
statute  exemption,  property  appropriated  to  public  uses,  as  by  the 
railroads,  has  been  repeatedly  held  not  to  be  subject  to  taxation  in 
this  Oommonwealth.  W&reester  v.  Western  Railroad,  4  Meto.  564,. 
667  ;  Boiton  Ji  Maine  Railroad  v.  Gambridgey  8  Ouslu  387 ;  Way* 
land  V.  County  OommissianerSf  4  Gray,  500 ;  Oharlestown  v.  Cfountf 
Commissioners,  1  Allen,  199. 

Although  taxation  in  the  cases  referred  to  was  for  general  publie 
purposes,  and  we  find  no  case  where  the  exemption  has  been  extended 
to  assessments  like  the  present,  yet  the  property  treated  in  them  as 
appropriated  to  public  use  was  not  so  essentially  publio  in  its  ohar- 
aoter,  nor  so  strictly  appropriated  to  public  use,  as  the  real  estate  of 
these  petitioners.  The  works  constructed  by  a  railroad  corporation^ 
for  instance,  and  held  under  its  charter,  are  to  %  oertaii^.  extent 
publio  works,  intended  for  publio  use,  and  under  the  control  of  the 
public,  but  their  management,  subject  to  such  control,  ie  in  the 
handB  of  a  private  corporation,  the  property  is  that  of  such  corpora* 
tion,  and  the  private  rights  therein  are  of  great  importance.  The 
property  held  by  the  petitioners  is  strictly  public,  paid  for  from  the 
publio  funds,  managed  by  the  publio  authorities,  devoted  to  publio 
purposes,  and  no  private  person  has  any  rights  or  authority  therein. 

The  property  of  the  Commonwealth  is  exempt  from  taxation 
because,  as  the  sovereign  power,  it  reoeives  the  taxation  through  its 
officers,  or  through  the  municipalities  it  creates,  that  it  may,  from 
the  means  thus  furnished,  discharge  the  duties  and  pay  the  expenses 
of  government  Its  property  constitutes  one  of  the  instrumentaU- 
ties  by  which  it  performs  its  functions.  As  every  tax  would  to  a 
certain  extent  diminish  its  capacity  and  ability,  we  should  be 
unwilling  to  hold  that  such  property  was  subject  to  taxation  in  any 
form,  unless  it  were  made  so  by  express  enactment,  or  by  clear 
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implication.  This  property  of  the  petitioners  is  not,  indeed,  in' 
legal  form,  the  property  of  the  Commonwealth,  but  the  authority 
by  which  the  county  holds  it  is  derired  from  the  statutes  by  which 
the  duty  is  imposed  upon  the  Tarious  counties  of  providing  suitable 
court-houses,  jails'and  houses  of  correction.  Gen.  Stats.,  cL  17,  §  5; 
ch.  178,  §  6.  When  thus  provided,  such  estates,  although  held  by 
the  counties,  are  so  held  for  the  uses  and  purposes  of  the  Commoi. 
wealth,  are  essential  to  the  administration  of  the  executive  and 
judicial  duties  of  its  government,  and  are  not  to  be  deemed  subject 
to  taxation  in  any  form,  unless  the  intent  of  the  legislature  to  render 
them  so,  clearly  appears. 

The  mode  provided  for  the  enforcement  of  the  assessnient  under 
the  Stat  of  1867,  ch.  106,  certainly  leads  to  the  conclusion  that  it 
was  not  contemplated  that  it  could  be  applied  to  property  like  this 
of  the  petitioners.  Where  wholly  new  powers  are  given,  they  are 
to  be  enforced  as  the  statute  giving  them  provides,  and  the  remedy 
given  thereby  is  exclusive  of  every  other.  Roxbury  v.  Nicherson^ 
114  Mass.  ;  West  Roosbury  v.  Minoi^  id.  The  only  remedy  given 
for  the  collection  of  this  assessment  is  by  means  of  the  lien 
created  upon  the  estates  assessed  which  must  be  enforced  by  a  sale 
thereol  We  do  not  think  that  it  was  the  intent  of  the  legislature 
to  subject  estates  like  these  of  the  petitioners  to  such  a  remedy, 
when  its  enforcement  might  operate  to  deprive  them  of  the  very 
instrumentalities  by  which  they  were  able  to  perform  the  duties 
imposed  upon  them,  and  might  be  attended  with  serious  inconveni- 
ence or  ppsitive  injury  to  the  administration  of  justice  in  the 
Commonwealth. 

For  these  reasons,  we  are  of  opinion  that  the  proceedings  of  the 

respondents  in  making  this  assessment  upon  these  estates  of  the 

petitioners  were  erroneous,  and  that  the  writ  of  certiorari  musi 

issue,  but  under  the  (Jen.  Stats.,  ch.  145,  §  9,  it  will  issue  only  to 

quash  so  much  of  the  assessment  made  by  the  respondents  as  relates 

tiiereto.    Haverhill  Bridge  v.  County  Oammissianers,  103  Mass.  120; 

8.  0^  4  Am.  Rep.  518. 

Writ  of  certiorari  to  ieeue. 
T.  L.  Nebon,  for  petitioners. 

W.  A.  Williams,  for  respondents. 

KoTB. — Jadgo  Gooun"  aaya,  in  his  recent  able  wofk  on  Tazatlou  (p.  46S): 
*'  Btvd  pablio  property  in  often  aubjeot  to  these  special  assessments:  there 
hieing  no  more  reason  to  excuse  the  public  firom  paying  for  such  benefits  than 

Vol.  XVII.—  21 


162  MASSACHUSETTS, 

Walsh  ▼.  Walsh. 

there  would  be  to  ezoiiee  from  paTment  when  property  is  taken  under  eminent 
domain ;  **  and  he  cites  in  the  note  thereto  BatUmore  v.  Gnneiery  Go.  7  Md. 
517, 586,  per  Lb  Gband.  Ch.  J. :  SL  LouiM  FtMio  SchooU  ▼.  S(.  ixmis,  28  Me. 
4S8.  But  exempting  public  property  from  an  assessment  does  not  vender  II 
iUe^.    People  ▼.  AfisMn,  47  Cal.  86a. 

The  property  of  municipalities  is  not  in  any  proper  sense  taxable  nnder  gen- 
fral  tax  laws.  People  y.  Solomon,  51  111.  87;  Direeton  of  the  Poor  v.  Sdicoi 
IHrteton^  43  Penn.  St.  21;  UmiwQU  ▼.  CommonvoeolUh^  1  Dut.  va&.  But  in 
the  case  last  cited  it  was  held  that  this  rule  of  exemption  does  not  apply  to 
property  owned  by  a  municipal  corporation,  not  for  the  purposes  of  oarrying 
on  its  municipal  govemment,  but  for  the  profit  or  convenience  of  its  citliens 
indlTidually  or  collectively,  such  as  vacant  lots,  marlnt-honses  and  flreengiiiea. 
8a8b  also,  Cootoy  on  Ttucatlon,  182,  note. 


Walsh  t.  Walsh. 

(lie  Mass.  snj 
IttfairU — decree  againiL 

A  deeree  against  an  infant  trustee,  even  when  the  trust  results  by  ImpUeatSom 
of  law,  is  not  enoneous  for  want  of  allowing  him  a  day  to  answer  after 
coming  of  age. 

A  decree  made  upon  the  consent  of  the  guardian  ad  lUem  of  an  infant,  ar^ 
upon  tne  representations  of  counsel  and  adjudication  of  the  court  that  U 
was  a  decree  fit  and  proper  to  be  made  as  against  an  infant,  is  binding  upon 
him. 

A  decree  ordered  four  heirs  at  law,  two  of  whom  were  infants,  to  convey  an 
estate  to  the  eeetui  que  truei  of  their  ancestor.  Before  the  conveyance  the 
eeetui  que  tmei  died,  having  previously  conveyed  his  interest  in  the  estate  to 
the  two  heirs  who  were  of  age.  A  decree  was  then  made,  reciting  these 
lacts,  and  ordering  the  infant  heirs  to  convey  their  interest  in  the  estate  to 
the  other  heirs.  Held,  on  a  bill  of  review  brought  by  the  infant  heirs  against 
the  others,  to  reverse  the  decree,  that  the  eeetui  que  trutt  had  an  equitable 
life  estate  which  he  could  convey,  and  that  the  fact  that  the  conveyance  had 
not  been  made  to  the  eeetui queiruei  was  no  ground  for  reversal. 

BILL  of  review,  filed  October  6,  1874,  in  behalf  of  William 
Walsh  and  Bridget  Walsh,  infants,  and  heirs  at  law  and 
devisees  of  Richard  Walsh,  against  Richard  J.  Waleh,  Ellen  B. 
Walsh  and  Thomas  Ecjes,  to  reverse  a  decree  of  this  court,  rendered 
January  1, 1873,  in  suit  in  equity  in  which  Ellon  Donovan  was 
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the  plaintiff ;  and  the  plaintiffs  in  review,  and  Richard  J.  Walsh, 
Ellen  E.  Walsh^  both  heirs  at  law  of  Richard  Walsh,  Margaret  E. 
Walsh,  his  widow,  and  Thomas  Eeyes,  special  administrator  of  the 
«8tate  of  Richard  Walsh,  defendants. 

The  bill  of  review  set  forth  that  the  bill  in  equity  brought  by 
Donovan  alleged  that,  on  March  30,  1860,  Michael  Driscoll  was 
aeized  of  the  equity  of  redemption  of  a  parcel  of  land,  with  the 
buildings  thereon,  situated  on  South  street  in  Boston,  and  being 
the  estate  occupied  by  Donovan  and  Richard  Walsh  for  a  residence 
from  1860  to  1870 ;  that  Driscoll  conveyed  the  estate  to  Richard 
Walsh,  but  the  consideration  therefor  moved  from  Donovan  and 
not  from  Walsh,  who  became  seized  of  the  equity  of  redemption  in 
trust  for  the  use  and  bene^t  of  Donovan;  that  he  held  the  estate 
in  trust  for  her  until  his  decease,  which  occurred  September  14, 
1871 ;  that  his  heirs  at  law  were  his  children  ;  and  that  he  also 
left  a  widow,  Margaret  E.  Walsh;  that,  if  no  will  should  be  proved 
and  allowed,  the  legal  title  to  said  estate  had  come  to  the  parties 
last  above  named  by  descent  and  operation  of  law  ;  that  an  instm* 
ment  purporting  to  be  the  last  will  and  testament  of  said 
deceased  had  been  filed  in^the  Probate  Court,  but  had  not 
been  allowed  and  proved,  and  that  the  plaintiff  was  informed 
and  believed  that  proof  and  allowance  of  said  instrument  waa 
to  be  contested ;  that  the  residuary  devisees  named  in  said 
instrument  were  the  said  Bridget,  William  and  Margaret  R  Walsht 
to  whom  the  legal  title  to  said  estate  had  come  by  operation  of  the 
will,  if  the  will  should  be  proved  and  allowed,  but  charsred  with 
the  trust  in  favor  of  the  plaintiff ;  that  the  bill  recited  various 
facts,  consisting  in  part  of  declarations  and  acts  on  the  part  of 
Richard  Walsh  tending  to  show  that  he  acknowledged  himself  as 
trustee,  and  various  acts  of  ownership*  on  the  ]mrt  of  the  plain  tifl^ 
«nd  set  forth  various  transactions  in  regard  to  paying  and  making 
mortgages  upon  the  said  estate  ;  that  the  bill  stated  that  Walsh 
and  his  representatives  were  indebted  to  the  plaintiff  in  the  sum  of 
#400  for  money  received  on  a  mortgage,  and  that  the  said  Walsh 
«nd  his  representatives  should  account  for  the  rents  and  profits 
upon  the  said  estate  since  January  1, 1864,  and  should  pay  over  the 
flame ;  that  the  bill  alleged  that  the  defendants  therein  miincj 
refusol  to  convey  said  estate  to  the  plaintiff,  and  that  Williaiu  itnd 
Bridget  Walsh  alleged  that  they  were  infants,  and  could  not  exe- 
cute the  conveyances  to  which  the  plaintiff  claimed  to  be  entitled  j 
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and  that  the  prayer  of  the  bill  was,  that  Margaret  E.,  Richard  J., 
Ellen  E.,  William  and  Bridget  Walsh  might  be  ordered  to  convey 
the  said  estate  to  the  plaintiff,  and  that  the  said  special  adminis- 
trator might  be  ordered  to  pay  over  to  the  complainant  the  sum  of 
$400,  and  to  account  for  and  pay  over  to  her  also  the  rents  and 
profits  of  the  said  estate  since  January  1,  1864. 

The  bill  of  review  farther  alleged  that  Margaret  E.  Walsh  and 
Thomas  Eeyes  appeared,  and  suggested  that  the  present  plaintifb 
were  minors  for  whom  no  guardian  had  yet  been  appointed  ;  where- 
upon Thomas  Eeyes  was  appointed  guardian  ad  lit&m  for  the  plain- 
tiffs ;  that,  thereafter,  the  plaintiffs,  by  their  guardian  ad  lUenij 
appeared  and  put  in  their  answer  to  the  bill,  to  the  effect  following: 
they  admitted  that  on  Maroh  30, 1860,  the  said  Michael  Driscoll 
was  the  owner  of  the  equity  of  redemption  of  the  land  described  in 
the  plaintiff's  bill,  subject  to  the  mortgages  amounting  to  $2,100, 
and  that,  on  or  about  said  date,  said  Driscoll  conveyed  said  land  to 
Richard  Walsh,  subject  to  the  said  mortgages ;  but  they  denied 
that  the  ooufiideration  of  said  conveyance  was  only  $1,100,  but 
arerred  that,  on  the  contrary,  it  was,  including  said  mortgages, 
$3,650;  they  all  denied  every  material  allegation  of  the  bill,  alleging' 
that  the  said  Richard  Walsh  bought  the  estate  for  himself,  and  that 
it  was  paid  for  by  him ;  that  the  said  plaintiff  had  no  other  interest 
m  the  estate  than  as  tenant  of  the  said  Walsh ;  that  the  said  Wabh 
had  always  carried  on  the  transactions  relating  to  the  estate  in  his 
own  name,  and  not  as  trustee  ;  they  denied  that  said  Walsh  waa 
bound  to  account  to  the  plaintiff  as  alleged  ;  and  they  denied  that 
any  trust  resulted  in  said  estate  to  the  plaintiff;  that  Donovan 
filed  a  replication  to  this  answer ;  and  issue  having  been  joined, 
the  cause  was  heard  before  a  justice  of  this  court,  on  January  1, 
1878,  when  a  decree  was  pronounced  which  was  afterward  entered, 
as  follows  :  **  And  the  plaintiff  and  the  defendants,  Margaret  B. 
Walsh,  Richard  J.  Walsh,  Ellen  B.  Walsh,  Thomas  Eeyes  in  his 
capacity  of  special  administrator  of  the  estate  of  Richcurd  Walsh, 
deceased,  and  also  in  his  capacity  of  guardian  ad  litem  of  Bridget 
Walsh  and  William  Walsh,  consenting  to  the  following  decree ;  and 
this  court  being  satisfied  upon  the  representations  of  counsel  that 
the  decree  is  fit  and  proper  to  be  made  as  against  the  said  Bndget 
and  William,  it  is  thereupon  ordered  and  adjudged  and  decreed, 
as  and  for  the  final  decree  in  this  cause,  that  a  trust  be  dci^lared  of 
one  undivided  half  of  the  estate  described  in  the  plaintiff 's  said  bill* 
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.subject  to  the  incumbrances  therein  set  forth  ;  that  the  said  defend- 
aiits^  Richard  J.,  Ellen  E«,  Bridget  and  William^  convey  said  ul; 
diTided  half  of  said  estate  to  the  plaintiff  by  deed  of  quitclaim  and 
release  ;  that  said  defendant  Keyes  file  an  account  of  his  special 
administration  within  thirty  days,  and  that  he  pay  the  plaintiff  one- 
half  of  the  net  rents  and  profits  of  said  estate  received  by  him  as 
snch  special  administrator ;  that  no  costs  be  taxed." 

The  bill  of  review  alleged  that  thereafter,  on  February  8,  1873, 
Bichard  J.  Walsh  and  Ellen  E.  Walsh  filed  a  motion  in  this  court 
that  the  decree  entered  as  and  for  the  final  decree  in  the  cause,  Jana- 
«ry  1, 1873,  be  in  part  rescinded  and  modified;  which  was  done  in 
accordance  with  the  m6tion  by  a  decree  pronounced  March  11,  1878, 
which  was  afterward  entered,  as  f ollow;s :  '^  In  this  cause  the  death  of 
the  plaintiff  since  the  entry  of  the  decree  of  January  1,  1873,  having 
been  suggested,  and  it  appearing  that  Bichard  J.  Walsh,  of  Boston, 
clerk,  and  Ellen  E.  Walsh,  of  Boston,  single  woman,  are  entitled  to 
prosecute  this  cause  in  the  stead  of  the  plaintiff,  by  reason  of  a 
conveyance  from  the  plaintiff,  a  copy  of  which  is  filed  with  thf 
papers  in  this  cause,  it  is  therefore  ordered,  adjudged  and  decreed 
as  and  for  the  final  decree  in  this  cause,  that  the  defendants,  Bridget 
and  William,  release  and  quitclaim  to  the  said  Bichard  J.  two- 
thirds  of  one  undivided  half  of  the  estate  described  in  the  plaintiff's 
bill,  and  to  the  said  Ellen  E.  one-third  of  one  undivided  half  of 
the  said  estate,  the  said  grantees  assuming,  respectively,  one-third 
4ind  one-sixth  of  the  mortgage  thereupon,  said  conveyances  to  bo 
executed  within  ten  days  from  the  date  of  this  decree  ;  that  the 
defendant,  Thomas  Keyes,  file  an  account  of  his  special  adminis- 
tration within  ten  days^  and  that  he  pay  to  the  said  Bichard  J.  two- 
thirds  of  one-half  of  the  net  rents  and  profits  of  the  said  estate,  and 
to  the  said  Ellen  E.  one-third  of  one-half  of  said  net  rents  and 
profits ;  said  payments  to  be  made  within  ten  days  from  the  allow- 
ance of  said  account ;  that  no  costs  be  taxed." 

The  bill  of  review  then  set  forth  the  reasons  why  the  deores 
should  be  reversed,  which  are  stated  in  the  opinion.  The  defend- 
ants demurred;  the  demurrer  was  sustained  by  Dxnxrs,  J,,  and 
iho  plaintiffs  appealed. 


J.  Q.  A.  BrackeU,  for  plaintiffs. 
O.  F.  Wittiami,  for  defendants. 
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Obat,  0.  J.  This  bill  of  review  assigns  three  errors  in  the  decreet 
in  the  original  snit:  Ist  That  two  of  the  defendants  were  infants, 
and  that  decrees  were  made  against  them  without  giving  them 
a  day  after  their  coming  of  age  to  show  cause  against  the  same. 
2d.  That  the  decrees  appear  to  hare  been  made  by  consent  of  their 
guardian  ad  litem,  and  upon  the  representation  of  counsel,  without 
proof.  3d.  That  the  original  plaintiff  had  no  title  which  she 
could  convey  to  those  who  were  admitted  to  prosecute  in  her  place. 
We  are  of  opinion  that  the  bill  of  review  cannot  be  maintained 
upon  either  of  the  grounds  assigned. 

1.  The  ancient  rule  of  practice  in  chancery  (recognized  by  thia 
court  in  Coffin  v.  HecUh,  6  Mete  76,  and  Whitney  v.  Steams,  11 
id.  319),  which  allows  to  an  infant  a  day  after  coming  of  age  to 
answer  a  bill  filed  against  him  during  his  minority,  does  not  apply 
to  infant  trustees. 

The  Stats,  of  7  Anne,  ch.  19,  provided  that  in&nts  holding  lands 
in  trust  might  be  directed  or  required  by  order  of  the  Court  of 
Chancery  or  Exchequer,  on  the  petition  of  their  guardian,  or  of  the 
cestuis  que  trust,  to  convey  and  assure  the  same.  That  statute  waa 
repeatedly  held  by  Lord  Chancellor  Euro  to  include  trusts  result- 
ing by  implication  of  law.  Bertie  v.  Vernon,  cited  in  Mosely,  197, 
and  2  P.  Wms.  649;  Holewarth  v.  Lane^  Mosely,  197;  JEz  parte 
Vernon,  2  P.  Wms.  549;  S.  C,  7  Price,  685,  note.  Lord  Talbot, 
indeed,  apparently  unaware  of  the  decisions  of  his  predecessor, 
expressed  the  opposite  opinion,  and  decreed  accordingly,  but  with 
liberty  to  the  pladntifl  to  apply  to  the  court  in  case  any  precedent 
could  be  found  where  such  constructive  trusts  had  been  held  to  be 
within  the  statute.  Ooodwyn  v.  Lister,  8  P.  Wms.  887.  And 
Chancellor  Kent  considers  the  opinion  of  Lord  EiKO  the  better 
authority.    Livingston  v.  Livingston,  2  Johns.  Ch.  537,  641. 

The  Court  of  Chancery  in  some  cases  declined  to  act  under  the 
Stats,  of  7  Anne,  when  the  infant  himself  had  or  claimed  any 
interest  in  the  estate.  AnonymouSt  ^  Bq.  Cas.  Ab.  621;  Hawkins  y, 
Oheen,  2  Ves.  Sen.  659. 

But  our  statutes  have  removed  all  doubt  upon  the  subject,  by 
providing  that,  when  a  person  seized  or  possessed  of  an  estate,  real 
or  personal,  or  any  interest'  therein,  upon  a  trust,  express  or  im« 
plied,  is  an  infant,  or  under  other  disability,  or  out  of  the  juris* 
diction,  this  court  may,  by  decree,  direct  either  a  sale  or  a  convey- 
ance to  be  made  of  such  estate,  or  of  any  interest  therein,  by  him 
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or  his  guardian,  or  by  some  auitable  person  appointed  by  the  oonrt 
for  the  purpose,  in  the  place  of  the  trustee,  in  order  to  carry  into 
effect  the  objects  of  the  trust.    Oen.  Stats.,  ch.  100,  §  16. 

The  decrees  complained  of  are  not,  therefore,  erroneous  for  want 
of  aUovring  to  the  infimts  a  day  to  answer  after  coming  of  age. 

2.  A  decree  cannot  indeed  be  safely  made  against  an  infant  on 
default  upon  taking  the  bill  for  confessed  for  want  of  an  answer, 
or  upon  an  answer  filed  in  his  behalf  by  his  guardian  ad  litem;  for 
the  answer  in  such  cases  generally  is,  that  the  infant  knows  noth- 
ing of  the  matter,  and,  therefore,  neither  admits  or  denies  the 
aDegations,  but  leaves  the  plaintiff  to  prove  them,  and  throws 
himself  on  the  protection  of  the  court;  and  whatever  it  may  be, 
it  is  the  answer  of  the  guardian  and  not  of  the  infant,  and,  there- 
fore, cannot  be  used  against  him.  Mitts  v.  Dennis,  8  Johns.  Ch. 
367;  1  Dan.  Oh.  Pract.  (4th  Am.  ed.)  169. 

The  practice  under  the  Stats,  of  7  Anne,  as  stated  in  one  of  the 
earliest  cases,  was  that,  upon  a  petition  in  the  name  of  the  cestut 
que  trust,  and  motion  by  counsel  in  his  behalf  that  the  infant 
should  assign,  '' counsel  is  to  consent  for  the  infant,"  and  the 
oourt  then  referred  it  to  an  ofQcer  like  a  master  in  chancery,  and 
upon  his  report  made  an  absolute  order.  Duppa  v.  BriddUy, 
Bunb.  62. 

An  infant  is  ordinarily  bound  by  acts  done  in  good  faith  by 
Us  solicitor  or  counsel  in  the  course  of  the  suit,  to  the  same 
extent  as  a  person  of  full  age.  TiUotsen  v.  Hargrove,  3  Madd. 
494;  Levy  v.  Levy,  id.  245.  And  a  compromise,  appearing  to 
fhe  oourt  to  be  for  the  benefit  of  an  infant,  will  be  confirmed 
without  a  reference  to  a  master;  and,  if  sanctioned  by  the  coirt^ 
cannot  be  afterward  set  aside  except  for  fraud.  Lippiai  v. 
HoBeg,  1  Beav.  423  ;  Brooke  v.  Mostyn,  33  id.  457;  and  2  De  O., 
J.  ft  a  878. 

If  the  oourt  does  pronounce  a  decree  against  an  infant  by  con- 
nut,  and  without  inquiry  whether  it  will  be  for  his  benefit,  he  is 
as  much  bound  by  the  decree  as  if  there  had  been  a  reference  to  a 
master  and  a  report  by  him  that  it  was  for  the  benefit  of  the 
infant.  WcM  v.  Bushby,  1  Bro.  Oh.  484  ;  1  Dan.  Oh.  Pract.  164. 
The  case  falls  within  the  general  rule,  that  a  decree  made  by  con- 
sent of  counsel,  without  fraud  or  collusion,  cannot  be  set  aside  by 
rehearing,  appeal  or  review.  Webh  v.  Webh,  3  Swanst.  668;  Harri- 
son V  Rumsey,  2  Ves.  Sen.  488  ;  Bradish  v.  &ee,  Arabl.  229 ;  S.  C, 
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1  Ken,  73;  Downing  t.  Cage,  1  Eq.  Gas.  Ab.  165;  Todery.  Sansam, 
1  Bio.  p.  a  (2d  ed.)  468;  Frmehy.  Shotwett,  5  Johns.  Gh.  655. 

The  only  foundation  of  the  statements  in  some  of  the  text- 
hooks,  that,  if  a  deoree  against  an  infant  is  drawn  np  as  made  by 
consent,  it  will  be  error,  is  a  very  brief  and  imperfect  report  in  2 
Freem.  127,  as  follows:  ''  If  an  infant  sofFer  a  decree  by  consent^ 
it  is  forcTor  reversible,  otherwise  of  an  adversary  bill."  This  is  so 
contrary  to  the  weight  of  authority,  that  Hoyenden,  in  a  note  to 
that  case,  has  suggested  that  '' reyersible "  was  probably  a  typo- 
graphical error  for  ''irreversible.''  But  that  suggestion  is  refuted 
by  referring  to  the  Beports  in  Chancery,  from  which  Freeman's 
report  seems  to  hare  been  abridged.  See  Wallace's  Beporters  (3d 
ed.)  301.  It  there  appears  that  the  case  was  of  a  motion  for  an 
injunction  for  want  of  an  answer,  and  the  point  in  question  is 
stated  thus:  ''  If  an  infant  suffer  a  decree  against  him  by  consent, 
ht  may  at  any  time  reverse  it  for  that  error  of  his,  being  an  infant; 
otherwise,  if  he  be  defendant  by  an  adversary  bill,  and  a  decree 
pronounced."  3  Bep.  Ch.  21.  If  the  case  cannot  be  explained, 
and  brought  into  harmony  with  the  other  authorities,  by  supposing 
^ts  purport  to  be  that,  when  an  infant  suffers  a  decree  to  pass 
against  him  by  mere  default,  he  will  not  be  bound  by  it,  but  that 
a  decree  pronounced  by  the  court,  after  answer  and  hearing,  will 
bind  him,  it  is  too  blind  to  be  followed. 

.  In  the  case  before  us,  the  first  decree  appearing  upon  its  face  to 
have  been  made,  not  upon  the  consent  of  the  defendants  and  the 
guardian  ad  litem  merely,  but  upon  the  representation  of  counsel 
and  adjudication  of  the  court  that  it  was  a  decree  fit  and  proper  to 
be  made  as  against  the  infants,  it  must  be  held  binding  upon 
them. 

3.  The  infants,  together  with  the  other  defendants,  having  been 
thus  duly  adjudged  to  hold  an  undivided  half  of  the  land  in  trust 
for  Ellen  Donovan,  the  original  plaintiff,  she  had  an  equitable  fee 
simple  therein  which  she  might  convey,  and  her  conveyanoe  passed 
her  right  to  her  grantees. 

Ikmurrer  BUstainBd,  and  MB  dismiMud^ 
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(IWMiM  lift) 

Thb  uiwl  of  a  bankrapt,  after  the  adjudicatioii  of  banknipU^,  upon  a  wair* 
nat  toaedbefora  thai a^ndieatlQii  under  the  XT.  &  Stat. of  18e7,dL  176,  %  40, 
la  aaaiiilioriaed  bylaw^aad  a  bond  glTen  to  proeuie  releaaa  fromnuib 
amat  la  void. 

CONTRACT  by  the  United  States  marshal  against  the  sureties 
on  a  bail  bond,  reciting  that  a  warrant  had  issued  oat  of  the 
District  Court  of  the  United  States  for  the  district  of  Massachu- 
setts, for  the  arrest  of  Washington  Qraves.  The  condition  was  that 
Graves  should  '^  appear  before  said  court,  at  such  times  as  shall  by 
said  court  be  required,  until  the  decision  of  said  court  upon  the 
petition  in  bankruptcy  filed  against  said  Qraves,  in  said  court,  and 
until  the  further  order  of  the  oourf  The  declaration  alleged  as 
a  breach  that  Oraves  did  not,  when  ordered  by  said  court,  appear 
before  I.  F.  Conkey,  a  register  in  bankruptcy. 

The  case  was  submitted  to  the  Superior  Courts  and,  after  judg- 
ment for  the  plaintiff,  to  this  court,  on  appeal,  on  an  agreed  state- 
ment .of  facts,  in  substance  as  follows: 

The  bail  bond  was  signed  by  the  defendants  on  December  28, 
1872.  On  September  10, 1872,  a  petition  was  filed  in  the  United 
States  District  Court  by  a  creditor  of  Orares,  asking  that  said 
Orayies  be  adjudged  a  bankrupt,  for  causes  set  forth  therein. 
Upon  the  filing  of  this  petition,  the  court  directed  the  entry  of  an 
«rder  requiring  the  bankrupt  to  a|q>ear  and  show  cause  according  to 
•the  provisions  of  section  40  of  the  U.  S.  Stat,  of  1867,  chapter  176, 
and  issued  a  warrant  to  the  United  States  marshal,  commanding  him 
^  to  arrest  the  alleged  bankrupt  and  him  safely  keep^  unless  he  shall 
give  bail  to  the  satisfaction  of  the  court  for  his  appearance,  from 
time  to  time,  as  required  by  the  court,  until  the  decision  of  the 
court  upon  the  petition,  and  until  the  further  order  of  the  court.'' 

On  September  23,   1872,   Graves  was  adjudged  a   bankrupt 

upon  the  above  petition.     No  arrest  or  service  of  the  warrant  was 

made  until  after  said  adjudication,  and  after  a  meeting  of  cred- 

^tois  had  been  held  and  an  assignee  appointed.     On  Decembei 
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28y  1872,  the  marshal  arrested  Graves  upon  said  warrant,  and  he 
gave  the  bail  bond  with  sureties  now  declared  on.  Some  week* 
after  the  bond  was  ezecutedy  the  assignee  procured  an  ordei  of  tha 
court,  directing  Graves  to  appear  for  examination  before  I.  F. 
Oonkey,  a  register  in  bankruptcy,  and  this  order  was  served  accord- 
[ag  ^'  the  precept  thereof,  but  Graves  failed  to  appear.  The  sure- 
ties were  also  notified  to  produce  Graves  for  examination  under  the- 
order,  but  failed  to  do  so. 

^'11,  upon  the  foregoing  facts,  the  plaintiff  is  entitled  to  reoover, 
judgment  is  to  be  entered  for  the  plaintiff  and  damages  aie  to  be- 
determined  according  to  principles  of  law  applicable  to  such 
otherwise,  judgment  for  the  defendants.'' 


O.  Delano,  for  plaintiff. 

G.  M.  SUamSf  for  defendants. 


Gray,  0.  J.  The  fortieth  section  of  the  bankrupt  act  relates  to 
the  preliminary  proceedings  upon  the  petition  of  a  creditor  to  have 
his  debtor  adjudged  a  bankrupt;  authorizes  the  court,  on  the  filing 
of  such  a  petition,  to  issue  an  order  of  notice  to  the  debtor  (to  be 
served  on  him  personally  or  by  publication,  as  therein  directed)  tiv 
apiiear,  at  the  time  specified  in  the  order,  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted;  and  also  an  injunction 
to  restrain  the  debtor  and  any  other  person,  in  the  meantime,  from 
making  any  transfer  or  disposition  of  the  debtor's  property;  and,  if 
there  is  probable  cause  for  believing  that  the  debtor  is  about  to 
leave  the  district,  or  to  remove,  conceal  or  fraudulently  convey  or 
dispose  of  his  property,  '^  issue  a  warrant  to  the  marshal  of  the  die- 
trict,  commanding  him  to  arrest  the  alleged  bankrupt,  and  him 
safely  keep,  unless  he  shall  give  bail,  to  the  satisfaction  of  the 
court,  for  his  appearance  from  time  to  time,  as  required  by  the 
court,  until  the  decision  of  the  court  upon  the  petition,  or  the  fur- 
ther order  of  the  court"    TT.  S.  Stats.  1867,  ch.  176,  §  40. 

The  object  of  the  provision  for  the  arrest  of  the  debtor  is  to 
secure  his  attendance  at  the  hearing  and  adjudication  upon  the 
petition  to  have  him  adjudged  a  bankrupt,  and  to  prevent  him  from 
meanwhile  absconding  or  putting  his  property  out  of  reach.  The 
debtor  is  to  be  held  in  custody,  or  give  bail  for  his  appearance,  only 
^*  until  the  decision  of  the  court  upon  the  petition,  or  the  furthei 
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order  of  the  court."  The  second  alternative  clearly  relates  to  a 
time  within,  and  not  beyond,  that  of  the  first,  and  appears  to  have 
been  inserted  in  the  statute  with  the  object  of  allowing  the  debtor 
to  be  discharged  at  the  discretion  of  the  court  before  the  adjadica- 
tion  of  bankruptcy,  not  of  keeping  him  in  custody  or  attendance 
after  that  adjudication  and  during  the  pendency  of  the  proceedinga 
in  bankruptcy. 

When  the  debtor  has  attended  the  court  at  the  time  of  the  order 
adjudging  him  a  bankrupt,  he  has  fulfilled  the  whole  obligatioi^ 
imposed  upon  him  by  the  statute.  That  obligation  could  not  be 
enlarged  or  extended  by  the  court  by  substituting  "  and  "  for  ^^  or  " 
in  its  order  and  warrant,  and  ordering  him  to  be  committed,  or 
give  bail  for  his  appearance,  ''  until  the  decision  of  the  court  upon 
said  petition,  and  until  the  further  order  of  the  court."  After  the 
adjudication  of  bankruptcy,  the  mode  of  proceeding  to  oompel  him 
to  submit  to  examination  would  be  the  same  as  in  the  case  of  a. 
Toluntary  bankrupt,  by  petition  under  section  26. 

The  arrest  of  the  bankrupt  after  the  adjudication  of  bankruptcy, 
npon  the  warrant  of  arrest  issued  before  that  adjudication,  waa 
therefore  unauthorized  by  law,  and  the  bond  giyen  to  procure  hi# 
fdeaae  from  that  illegal  arrest  was  void. 

Judgment  for  the  iff 9mdmU9. 


Ohaob  y.  Trafford. 
ai6ifafl8.(n0.) 

QMiHte  ofl%miUUion$ — aeeouni  9UML 

Uader  a  statate  providing  that  the  ackDowledgment  of  a  debt  must  be  in  wilt* 
tug  and  signed  by  the  party  to  be  charged,  in  order  to  take  the  debt  out  of 
the  statate  of  limitations,  an  account  stated,  which  is  not  supported  bj  evi- 
dence of  some  writing  signed  by  the  party  to  be  charged,  will  not  preyent 
the  mnning  of  the  statate  against  the  previoosly  existing  liabilities  included 
therein. 

CONTRACT  on  an  account  stated.    Writ  dated  September  30, 
1873.     The  answer  was  a  general  denial  and  the  statute  of  lim- 
itations.    Trial  in  the  Superior  Court,  before  Rockwbll,  J.,  who,. 
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before  yerdict,  at  the  request  of  the  parties,  withdrew  the  case  from 
the  jury  and  reported  it  for  the  determination  of  this  coort,  in 
4iub6tance  as  follows: 

It  appeared  that  the  parties  had  been  in  partnership  as  mannfae- 
tarers  for  several  years  prior  to  1860,  at  Fall  River  and  at  Westport, 
and  that  they  dissolved  about  January  1, 1860,  the  plaintiff  taking 
the  property  at  Fall  Biver,  and  the  defendant  that  at  Westport, 
'Oach  party  assuming  and  paying  the  debts  connected  with  each 
establishment,  and  that  the  same  had  all  been  adjusted;  but  that 
the  mutual  accounts  of  the  partners  with  the  firm  arising  from  a 
difference  in  the  capital  paid  in,  and  the  amounts  drawn  oat  by 
each  prior  to  the  dissolution,  were  not  then  adjusted. 

There  was  evidence  tending  to  show  that  about  1863  they  both 
agreed  that  James  M.  Morton  should  examine  and  make  up  the 
accounts,  and  that  he  took  the  books  and  did  so,  the  parties  fre- 
quently appearing  before  him  for  the  purpose  of  aiding  him  in 
preparing  his  statement;  that  he  finished  his  examination  about 
February  or  March,  1868,  and  notified  the  parties  thereof,  who 
appeared  before  him,  and  he  rendered  each  party  a  detailed  state- 
ment in  writing  of  their  accounts  to  January  1,  1860,  by  which  it 
appeared  that  the  defendant  was,  on  January  1,  1860,  indebted  to 
the  plaintiff  in  the  sum  of  $3,38455,  arising  from  the  two  sources 
above  stated;  and  that  neither  pariy  objected  to  the  statement. 
The  plaintiff  introduced  evidence  tending  to  show  that  the  defend* 
ant  then  orally  agreed  to  pay  him  the  said  balance  in  a  few  days, 
and  also  interest  on  it  from  the  time  of  the  dissolution  in  1860, 
and  made  several  subsequent  oral  promises  to  settle  the  account, 
but  did  not  offer  any  evidence  of  an  acknowledgment  or  promise  in 
writing. 

The  defendant  offered  no  evidence,  but  contended  that  the  stat* 
ute  of  limitations  was  a  bar  to  a  recovery,  as  more  than  six  yean 
had  elapsed  since  the  dissolution  of  the  partnership  in  1860. 

The  plaintiff  contended  that  the  statute  began  to  run  against  the 
account  stated  at  the  time  of  the  statement  in  1868,  and  the  oral 
promises  of  the  defendant  to  pay  the  balance  so  found  due.  The 
parties  agree  that  if  the  statute  is  a  bar,  judgment  may  be  entered 
for  the  defendant;  but  if  not,  the  case  to  stand  for  trial 

E,  H.  Bennett  dt  H.  J.  Fuller,  for  plaintiff.  1.  The  statute  of 
tunitations  begins  to  run  from  the  time  the  account  is  stated,  and 
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not'  from  the  time  of  the  original  debt.  The  stating  of  an  acconnt,. 
with  an  express  promise  by  the  debtor  to  pay,  or  accompanied  by  a 
sutOciently  long^  silent  acquiescence  from  which  a  promise  is  in- 
ferred^  creates  a  new  contract,  on  which  the  action  is  based. 
It  alters  the  natare  of  the  original  debt,  so  that  if  the  original 
remedy  was  only  by  the  technical  action  of  debt,  or  coven « 
ant,  yet|  after  an  account  stated,  assumpsit  will  lie.  1  Stepiu 
N.  P.  362;  Foster  v.  AUanson,  2  T.  R.  479;  Moravia  v.  Levy, 
2  id.  483,  note.  And  it  has  been  held  that  the  creditor  cannot 
rely  upon  his  original  cause  of  action,  but  must  sue  on  an 
insimul  oomputassent.  Milward  v.  Ingram^  2  Mod.  43.  Be- 
cause it  is  a  new  contract,  an  infant  is  not  bound  by  it,  al* 
though  the  items  involved  are  necessaries  for  which  he  might  have 
been  liable  in  an  action  for  goods  "bargained  and  sold.  Trueman  v. 
Hurst  J  1  T.  B.  40,  42,  note.  For  the  same  reason,  a  recovery  can 
be  had  upon  an  account  stated,  although  the  original  contract  was 
void  by  the  statute  of  frauds.  Seagos  v.  Dean^  8  0.  ft  P.  170,  and  4 
Bing.  459 ;  Cocking  v.  Ward,  1  0.  B.  858.  So,  a  surviving  partner 
can  recover  in  his  own  name  for  a  debt  due  the  firm  upon  an  account 
stated  after  his  partner's  death,  without  any  allegation  of  such 
partner's  death,  which  he  could  not  do  upon  the  original  cause  of 
action.  Holmes  v.  jyCamp,  1  Johns.  84.  So,  if  A  is  indebted  to 
B  alone,  and  also  to  B  &  0,  and  states  an  account  to  B  &  0  includ* 
ing  both  debts,  B  ft  0  may  recover  both  claims  in  an  action  on  an 
account  stated^  Moor  v.  HUl,  Peake'i  Add.  Gas.  10.  So,  although 
one  partner  cannot  generally  sustun  an  action  at  law  against  hit 
partner  for  a  share  of  the  profits,  yet,  after  an  account  has  been 
stated  between  them,  said  action  may  be  maintained  on  an  insimui 
eomputassent*  A  new  contract  exists  between  them.  Foster  v. 
AOanson,  2  T.  B.  479;  Wray  v.  Milestone^  5  M.  ft  W.  '.>1.  It  is 
unnecessary,  in  an  action  upon  an  account  stated,  either  to  allege 
or  prove  the  original  indebtedness.  The  stating  of  the  account  is 
the  consideration  for  the  new  promise  of  the  debtor.  1  Steph.  N. 
P.  862 ;  1  Chit.  PI.  358 ;  2  id.  90 ;  Milward  v.  Ingram,  2  Mod.  43. 
The  statement  of  the  account,  furnishes  a  new  cause  of  action  as 
much  as  a  promissory  note  or  an  award  of  an  arbitrator. 

2.  If  the  statement  of  the  account  furnishes  a  new  cause  of 
action,  it  necessarily  follows  that  the  statute  cannot  begin  to  run 
until  such  statement.  2  Oreenl.  Ev.,  §  126 ;  £!x  parte  Storerj 
Daveis,  294 ;  Toland  v.  league,  12  Pet  300,  333  :  Ashletf  v.  Hill,  d 
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Conn.  246  ;  AUen  y.  Stevens,  1  N.  Y.  Leg.  Obs.  359 ;  SmUh  y.  Forty^ 
4  C.  &  P.  126 ;  Ashby  v.  JameSy  11  M.  &  W.  542.  The  convene 
of  the  rale  is  equally  true ;  for,  if  A  &  B  have  mutual  accounts^ 
and  the  account  on  one  side  is  stated,  the  statute  begins  inune- 
diately  to  run  against  that  account,  and  is  not  kept  alive  by  the 
account  of  the  other  party,  as  it  would  have  been,  had  not  the 
account  been  stated.  By  ttie  statement  the  accounts  are  no  longer 
mutual  AngcU  on  Lim.,  §  150 ;  Farrington  v.  Lee,  1  Mod.  268 ; 
Webber  v.  Tivilly  2  Saund.  124,  note;  McLeiUan  v.  Oroften,  6  Oreenl. 
807 ;  Union  Bank  v.  Knapp,  3  Pick.  96. 

3.  It  is  immaterial,  then,  that  the  plaintiff  proved  only  an  oral 
promise  by  the  defendant  None  at  all  was  necessary.  Long  aoqoi* 
escenoe  is  as  good  as  an  ezph)ss  promise.  Lochtoood  v.  Theme^  1 
Kern.  170;  Philips  v.  Belden,  2*Edw.  Ch.  1;  Wiggins  r.Burk- 
ham,  10  Wall.  129 ;  1  Story's  Eq.  Jar.,  §  526. 

T.  Jf.  Sietson,  for  defendant 

WbIiLS,  J.  An  ^*  account  stated  "  is  an  acknowledgment  of  the 
existing  condition  of  liability  between  the  parties.  From  it  the 
law  implies  a  promise  to  pay  whatever  balance  is  thus  acknowl- 
edged to  be  due.  It  thereby  becomes  a  new  and  independent  cause 
of  action,  so  far  as  that  a  recovery  may  be  had  upon  it  without 
setting  forth  or  proving  the  separate  items  of  liability  from  which 
the  balance  results.  Under  the  law  as  it  existed  prior  to  the  Stata. 
of  9  Geo.  lY,  ch.  14,  in  England,  and  the  Stats,  of  1834,  ch.  182,  in 
this  Commonwealth,  the  limitation  of  the  right  of  action  would 
run,  in  all  cases,  from  the  date  of  the  account  stated. 

The  original  debt,  though  barred  by  the  statute,  in  this  case,  at 
the  time  of  the  account  stated,  furnished  sufficient  consideration 
for  the  express  promise  relied  on.  Little  v.  Blunt,  9  Pick.  488, 
492.  That  promise  was  oral  merely;  and  we  infer  from  the  report 
that  there  was  no  promise  or  acknowledgment  contained  in  any 
writing  signed  by  the  defendant  Here  lies  the  difficulty  in  the 
plaintiff's  case.  It  is  provided  by  the  Oen.  Stats.,  ch.  155,  §  13, 
that  **  no  acknowledgment  or  promise  shall  be  evidence  of  a  new 
or  continuing  contract  whereby  to  take  a  case  out  of  the  operation 
of  the  provisions  of  this  chapter''  (relating  to  the  limitation  of 
personal  actions),  "  or  to  deprive  a  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  is  made  or  contained  by  or* 
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in  some  writing  signed  by  the  party  ehaigeable  thereby.*'    See 
State,  of  1834,  ch.  182. 

The  promise,  whether  express  or  implied,  which  sustains  and  is 
inyolyed  in  a  declaration  upon  an  inHmul  cotnputassent,  is  saoh 
"anew  or  continuing  contract."  The  statute  does  not  forbid  its 
{xroof  by  unsigned  writings  and  oral  promises  or  acknowledgments; 
but  only  provides  that  such  proof  shall  not  operate  to  take  the 
€ase  out  of  the  general  rule  of  limitation. 

The  argument  for  the  plaintiff  is  that  this  provision  applies  only 
to  suits  brought  upon  the  original  cause  of  action,  in  which  the 
new  promise  is  relied  on  to  defeat  the  plea  of  the  statute ;  and  lyt 
to  a  case  like  the  present,  which  is  brought  upon  the  new  cause  of 
action  itself.  But  we  think  its  application  does  not  depend  upon 
the  order  of  the  pleadings.  It  is  a  rule  of  evidence,  not  of  plead* 
ing.  In  other  cases,  it  is  true,  the  suit  is  ordinarily  brought  upon 
the  original  cause  of  action  without  alleging  the  new  promise. 
But,  when  the  new  promise  is  proved,  in  reply  to  the  plea  of  the 
statute,  the  suit  is  maintained  only  on  the  ground  that  the  cause 
of  action  upon  which  the  judgment  is  to  be  rendered  has  accrued 
within  the  period  of  limitation.  Qen.  Stats.,  ch.  155,  §  1  ;  Lilile 
T.  Bluni,  9  Pick.  488.  The  original  cause  of  action  is  brought  f  or> 
ward  to  the  date  of  the  new  promise,  which  includes  it  as  its  subject- 
matter.  With  proper  recitals  and  allegations,  the  action  might  be 
maintained  upon  the  new  promise  in  all  cases ;  at  least  in  all  cases 
where  it  is  expressed.  Such  a  change  in  the  form  of  the  declara- 
tion would  clearly  not  enable  the  plaintiff  to  avoid  the  plea  of  the 
«tatute,  or  to  meet  it  with  evidence  which  would  not  otherwise  have 
availed  him.     Penniman  v.  Roich,  8  Mete.  216,  221. 

The  action  upon  an  insimul  computetssmU  stands  substanfnally 
upon  the  same  footing  in  this  respect  It  is  in  effect  a  suit  for  the 
balanoe  due  upon  an  adjustment  of  the  several  claims  between  the 
parties.  The  form  of  the  count  as  prescribed  in  the  Oen.  Stats., 
-ch.  129,  §  87,  is  that  the  defendant  owes  the  plaintiff  a  certain 
sum  '^  for  the  balance  found  due  to  the  plaintiff  by  the  parties 
on  accounting  together.''  The  accounting  together  does  not 
change  the  character  of  the  claim,  but  only  settles  the  amount 
-ot  the  balance  due.  RundUtt  v.  Weeber^  3  Gray,  263.  Any  prom- 
ise to  pay  a  sum  certain  as  and  for  the  balance  due  from  the  defend- 
ant to  the  plaintiff  would  sustain  this  count.  1  Saund.  PI.  &  Bv. 
44 ;  Oharman  v.  Ilenshata,  15  Gray,  293 ;  2  Oreenl.  Ev.,  §  126. 
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On  the  other  hand,  every  action  upon  an  account,  even  though 
the  plaintiff  sets  forth  only  his  own  charges  without  the  oorre- 
■ponding  credits,  is  regarded  as  brought  to  recover  the  balance  of 
aocount  due,  so  far  at  least  as  respects  the  application  of  the  rules 
of  law  for  the  limitation  of  actions.  Cogswell  v.  Dottimr,  2  Mass. 
217 ;  Penniman  v.  Rotch^  8  Mote.  216.  The  application  of  the 
statute  must  depend  upon  the  rights  of  the  pai-ties  as  established 
by  the  facts  of  the  case,  and  not  upon  their  formal  position  in  the 
suit  We  are  satisfied  that  the  provision  above  quoted  was  intended 
and  should  be  construed  to  require  that  any  acknowledgment, 
prf  mise  or  statement  of  account,  relied  on  to  sustain  a  claim  for  a 
balance  upon  previously  existing  liabilities,  under  an  insimul  cam- 
ptUasserU,  must  be  supported  by  the  evidence  of  some  writing  signed 
by  the  party  to  be  charged,  in  order  to  avoid  the  defense  of  the 
statute  of  limitations,  which  would  otherwise  have  been  a  bar  to 
the  claim  for  such  balance.  Such  also  appears  to  be  the  rule  in 
Ibgland  under  the  Stat  9  Geo.  lY,  ch.  14 ;  Aug.  on  linu,  §  S74 
'  There  being  no  such  writing  in  this  case,  according  to  the  term* 
of  the  report,  there  must  be 

Judgmeni  for  the  dtfmdamL 
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IN  this  case  it  was  held,  after  an  elaborate  examination,  that  an 
action  cannot  be  removed  from  a  State  court  into  the  Oircuit 
Court  of  the  United  States  under  the  act  of  Congress  of  1867, 
chap.  196,  after  a  trial  on  the  merits,  although  such  trial  ha» 
resulted  in  a  disagreement  of  the  jury.  The  opinion  has  been 
omitted  from  this  series  for  the  reasons,  (1)  that  the  language  of 
the  statute  of  1867  has  been  changed  in  the  Bevised  Statutes  of  the 
United  States ;  (2)  the  judgment  is  substantially  contrary  to  the 
opinion  of  the  United  States  Supreme  Court,  as  delivered  in  /fMwr- 
ance  Company  v.  JDunn,  19  Wall.  214.  The  language  of  the  act 
now  is  (Bevised  Statutes,  p.  113,  §  639,  clause  3)  the  same  as  the 
act  of  July  27,  1866,  ''  at  any  time  before  trial  or  final  hearing  of 
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Uie  snif  Under  the  statote^  BM^iti^ow^reaAa,  it  was  held  by  tix% 
Sapreme  Ck>iirt  of  New  HampBhiie,  in  WhUtwr  y.  Bartfitrd  Fire 
Ins.  Cb.,  not  yet  re}x>rted,  that  a  remoyal  cannot  be  had  after 
one  trial  has  been  had  in  the  State'  courts  although  the  action  is 
one  where  reyiew  will  lie.  The  oonrt  expressed  the  opinion  that  the 
chaiLge  in  the  language  of  the  provision  ''was  not  the  result  of 
aod^ij^rbu£.wM;d^liberateIy  made  tci  seonre^^nii^ormiiyiSi^^^e 
sabjecty  in  view  of  the  conflicting  decisions  between  the  Federal 
and  State  courts  upon  this  question,''  So  in  the  Court  of  Appeals  of 
Virginia*  in  £dsey  y.  The  CkmtinmUai  Insurance  Co.,  the  same  doc- 
trine was  held.  The  court  said:  **  The  act  of  Oongress  was  intended 
to  give  suitors,  who  are  citizens  of  different  States,  an  election 
between  two  courts — not  two  diflereiit  dhadces.''  On  the  other 
hand,  Judge  Nelsok,  in  the  United  States  Girouit  Ck>urt  for  the 
District  of  Minnesota,  in  the  case  of  MinneU  y.  I%e  JfUwauhee  4k 
8t.  Paul  R.  R.  Co.,  decided  that,  under  the  statute  as  it  now 
stands,  after  there  has  been  a  trial  upon  the  merits,  and  a  new  trial 
granted,  the  defendant  is  still  entitled  to  remoYe  tiia  suit  into  fhi 
Oonn.— Bbr 
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mtilfhring — meUon  bif  tks  State. 

b  m  olffll  Mlloii1»miglitbj  the  people  of  tlM  State  agelnet  alleged  eompliston, 
to  leeofer  moiMj  fraodulentlj  olytalned  from  a  munleipal  oorporatloii,  kM, 
tiiat  the  oorpoxatkuk,  and  not  the  State,  waa  the  proper  partj  plaintiff. 

The  proper  party  to  maintain  a  civil  action  for  atort  or  wrong  to  property  is  one 
w1m>,  as  tmatee,  epedal  property  man,  bailee,  or  general  owner,  hae  been 
peenniarlly  damaged ;  and  the  State  cannot,  any  more  than  a  priTate  Indl- 
▼idual,  maintain  a  dTil  action  for  the  reooTory  of  mon^, except  npon  pvoef 
of  title. 

The  relation  of  principal  and  agent  doee  not  exist  iMtween  the  State  and 
mnnicipal  corporatiomi,  in  reepect  to  the  exerdae  of  corporate  f  nnctiona ; 
and  money  raised  by  mnnicipal  corporations  for  corporate  pnrpoees,  Irat 
fhindalently  obtained  by  wrong«doer8,does  not  belong  to  the  State,  either  in 
the  capacity  of  trustee,  principal,  or  owner,  and  cannot  be  sned  for  by  the 
State  without  express  legislatiTe  authority. 

ACTION  by  the  attorney-general ,  in  the  name  of  the  People  of 
the  State  of  New  York,  against  William  M.  Tweed,  James  H. 
lugersoUand  othersyto  recoTer  moneys  wrongfully  and  frandalently 
obtained  and  appropriated.    The  complaint  alleged, in  substancey  tbac 
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M.  Tweed,  one  of  the  board  of  auditors  appointed  by  r.h6 
act  '*  to  make  farther  provision  for  the  government  of  the  oonntj 
of  New  York ''  (Laws  of  1870,  eh.  382,  §  4),  to  audit  certain  lia- 
bilities of  the  county,  entered  into  a  conspiracy  with  the  other 
defendants,  and  other  persons,  whereby  fraudulent  and  flctitloos 
claims  were  procured  to  be  audited ;  that  bonds  of  the  county  were 
issued  to  meet  these  claims,  the  avails  of  which  were  paid  into  the 
treasuiy  of  the  county,  whence  the  money  was  drawn  and  divided 
up  among  the  conspirators.  Defendant  JngersoU  demurred  to  tha 
complaint,  principally  on  the  ground  that  the  plaintifb  had  not 
legal  capacity  to  sue.  The  demurrer  was  sustain^  both  at  special 
and  general  term,  and  plaintiffs  appealed  to  this  court. 

OharUa  (/(hnor,  Samud  J.  Tildm  and  Wheehr  K  Pseiham,  for 
appellants.  By  the  law  of  England,  every  public  officer  having 
the  trust  of  the  disposal,  or  application  or  custody  of  public  prop- 
erty, is  accountable  for  a  breach  of  trust,  in  an  action  by  the  crown, 
represented  by  the  attorney-general  Atty.'OmiL  v.  Brawny  1 
Swan.  255  ;  AUy.-Oenl  v.  Mayor,  Oc,  of  Dublin,  1  Bligh's  N.  P. 
312  ;  AUy.'OenL  v.  Mayor  of  Lwerpool,  1  Myl.  ft  Or.  171  ;  Atty.- 
OmiL  V.  Aspinatt,  2  Eeene,  513 ;  AUy.-OenL  v.  Agpinatt,  2 
MyL  ft  Or.  613  ;  AHy.-Gonl  v.  WiUon,  1  Or.  ft  Ph.  1 ;  Aity.-OonL 
y.  OorporaHon  of  Poole,  4  Myl.  ft  Or.  17 ;  Atty.-OenL  v.  Bastlaie, 
11  Hare,  206  ;  AUy.-Oml.  v.  Mayor  of  Belfast^  4  Irish  Oh.  119  ; 
Aity.'OenL  y.  Barrett,  3  Irish  Eq.392;  Atty.-Oenl.  v.  Compton, 
l.Y.  ft  Ool.  411  ;  Parr  v.  Atty.'Oenl,  8  01.  ft  Pin.  409.  The  right 
of  the  crown  in  England  to  intervene  is  a  right  by  virtue  of  sover- 
eignty, a  prerogative  right.  Atfy.-GenL  v.  Mayor,  etc.,  of  Dublin, 
1.  Bligh's  N.  P.  337,  347 ;  2  Myl.  ft  Or.  628,  683  ;  1  Or.  ft  Ph.  15, 
20,  23, 26,  27  ;  4  Irish  Oh.  142, 143, 156-158.  The  Supreme  Court, 
as  successor  of  the  Oourt  of  Chancery,  has  jurisdiction  to  prevent 
and  redress  breaches  of  public  trusts,  co-extensive  with  the  Court 
of  Chancery  in  England,  in  like  cases.  Chap.  280,  Laws  of  1847  ; 
4  Edm.  560 ;  2  R  8.  (Edm.  ed.)  180.  The  attorney-general  of 
this  State  has  the  same  authority  to  represent  the  people  in  cases 
of  breach  of  public  trusts  as  the  attorney-general  has  in  England 
to  represent  the  crown.  1  Kent  ft  Bad.  233  ;  1  Y.  ft  Col.  427, 
428 ;  Davis  v.  Mayor,  etc.,  of  New  York,  2  Duer,  667 ;  14  N.  Y 
528.  The  right  of  the  people  to  intervene  by  action  to  restrain  oi 
redress  a  breach  of  public  trusts  has  been  recognized  by  inferior 
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ooorts  and  judges,  and,  to  some  extent,  by  this  court  DoolUtle  j. 
Supervisors  of  Broome  Co.,  18  N.  Y.  163  ;  Roosevelt  v.  Drapery  28 
id.  318  ;'fF^mor«  v.  Story y  22  Barb.  447.  The  supervisors  of  the^ 
county  of  New  York  have  no  legal  capacity  to  sue  for  the  redress, 
of  the  breach  of  trust  alleged,  or  for  the  recovery  of  the  moneys  in 
controversy.  Const,  §  2,  art.  10 ;  Shedoygan  Co.  v.  Parker,  3  WalL 
?€  ;  chap.  583,  Laws  of  1871,  §  5  ;  Atty.-Genl  v.  WilsoUy  1  Cr.  A 
Ph.  23  ;  Dunlap's  Paley  on  Ag.  279,  362 ;  Williams  v.  MxUingtony 
1  H.  Black.  82  ;  Coppin  v.  Walhery  2  Marsh.  500  ;  Taintor  r.  Prer^ 
dergasty  3  Hill,  72.  The  defendants  were  not  responsible  or  account-  * 
able  for  their  acts  to  any  local  body  or  coiporation.  LorHiard  t. 
Town  of  Monroe,  1  Keen.  394, 395;  Sheboygan  do.  v.  ParJcer,  3  WalL' 
96.  The  county  was  not  liable  on  the  bonds,  but  was  merely  surety 
for  the  due  levy  of  the  State  tax  for  their  payment  Blodgeii  v.  Jf. 
and  S.  R.  R.  Oo^,  18  Wend.  28,  77,  and  cases  cited.  The  county 
of  New  York  has  no  general  corporate  capacity  entitling  it  to  sue  ' 
in  the  .premises.  1  B.  S.  364,  §  3 ;  Brady  v.  Supervisors,  2  Sandf.  * 
460  ;  10  N.  Y.  260 ;  Shoemaker  v.  Commissioners  of  Grant  Co,,  86 
Ind.  183  ;  1  Eem.  895  ;  Reynolds  v.  Baldwin,  1  La.  Ann.  167 ;  P. 
J.  of  Bossier  v.  Corporation  of  Shreveport,  5  id.  667 ;  People  t. 
Pinckney,  32  N.  Y.  392,  396 ;  People  v.  Eerr,  27  id.  197 ;  Siaie 
Bank  of  Ohio  v.  Knocp,  16  How.  (XT.  S.)  380  ;  reaflbmed,  18  id. 
S80,  384,  Robertson  v.  City  of  Roekford,  21  IlL  4s5S  ;  EiUaMng  t. 
Brown,  41  Penn.  272  ;  Hunsaeker  v.  Borden,  5  Oal.  290  ;  OommiS" 
sioner  v.  McFarland,  7  J.  J.  Marsh.  208 ;  Schuyler  Oo.  v.  Mercer 
Oo*,  4  Oilm.  (HI.)  20  ;  Jefferson  Oo.  v.  Ibrd,  4  Greene  (Iowa),  870, 
871 ;  Hunter  v.  Commissioners  of  Mercer  Co.,  11  Ohio  St  520  ; 
Hamey  v.  Ind.  R.  R.  Cb.,82  Ind.  246,  247  ;  Matter  of  Phwmoy,  1 
EeUy,  609,  610 ;  State  v  Waiiams,  1  N.  ft  McO.  28 ;  State  v.  Ouoy, 
5  Wis.  822  ;  People  v.  Hurlbut,  24  Mich.  81.  The  certificate  of 
audit  created  a  perfect  right,  as  against  the  tax  payers,  to  levy  the 
tax.  Lynde  v.  The  County,  16  Wall.  18.  The  appropriate  remedy 
is  an  action  of  tort  by  the  State  against  its  unfaithful  agents  of 
iheir  abettors.    Colchester  v.  Law,  L.  B.,  16  Eq.  Oas.  253. 

Wittiam  FuOerton,  Elihu  Root  and  David  Dudley  FMd,  tot 
respondents.  The  county  of  New  York  should  be  made  a  party  to 
this  suit  in  order  that  its  rights  may  be  protected.  Oode,  §§  118- 
122  ;  Samuel  v.  Holliday,  Woolw.  400  ;  Shaver  v.  Bramin,  29  Barb. 
25.     The  county  can  sue  for  any  property  which  rightfully  belongs 


JUNE  TERM,  1874.  JSi 


The  People  t.  IngenolL 


U)  it,  or  for  any  injury  to  its  property.  IRS.  364,  §  1 ;  2  id.  473, 
g  92  ;  Jackson  v.  Hartwell,  8  Johns.  425  ;  Todd  v.  Birdsall,  1  Cow. 
121,  and  notes;  Town  of  North  Hempstead  v.  Hempstead^  Hop.  288  ; 
Supervisors  of  Albany  v.  Durant,  9  Paige,  82  ;  26  Wend.  66;  Wolf  v. 
Supervisors  of  Bidwood,  11  Abb.  270  ;  People  v.  Stout,  23  Barb. 
341 ;  Hill  V.  Supervisors  of  LivingstoUy  12  K  Y.  62 ;  David- 
son V.  Mayor  of  New  York  2  Robt  256  ;  McOarry  v.  Supervisors 
of  New  York,  7  id.  464.  Although  the  city  and  county  of  New 
York  cover  the  same  area  or  territory,  the  two  governments  are  still 
distinct  Ableman  y.  Booth,  21  How.  (17^  S.)  516  ;  The  People  y. 
County  of  New  York,  6  Cow.  336  ;  Milhau  v.  Sharp,  15  Barb.  229  ; 
People  V.  Stout,  23  id.  338, 339  ;  Mut.  Benefit  Life  Ins.  Co.  v.  Board 
of  Supervisors  of  New  York,  2  Abb.  Pr.  (N.  S. )  223;  S.  C,  3  Keyes, 
182;  32  How.  Pr.  359;  People  ex  rel.  Wetmore  v.  Sanie,  34  id.  379; 
S.  C,  2  Eeyes,  288;  People  ex  rel.  Commissioners  of  Record  v.  Same, 
11  Abb.  Pr.  114;  People  ex  rel  ffasbrouck  v.  Sstme,  21  How.  Pr. 
822;  People  ex  rel.  McSpedon  v.  Same,  10  Abb.  Pr.  233;  S.  C,  18 
How.  Pr.  152;  People  ex  rel.  Hall  v.  Same,  32  N.  Y.  473;  People 
ex  reL  Bank  of  New  York  v.  Same,  37  id.  21;  Brady  v.  Same,  10 
id.  260;  The  People  ex  rel.  New  York  Mutual  Insurance  Co.  v.  Same, 
16  id.  424;  IJie  New  York  Life  Insurance  Co.  v.  Same,  1  Abb.  Pr. 
250;  The  Colonial  Life  Assurance  Co.  v.  Same^  4  id.  84;  The  People 
ex  rel.  Mutual  Life  Insurance  Co.  v.  Same,  20  Barb.  81;  The  Colo- 
nidi  Life  Assurance  Co.  y.  Same,  24  id.  166;  The  Mutual  Benefit 
Life  Insurance  Co.  y.  Same,  33  id.  322;  Sandford,  President,  etc. 
V.  Same,  15  How.  172;  People  y.  County  of  New  York,  5  Cow.  831; 
Jansen  y.  Ostrander,  1  id.  670;  Hill  v.  Supervisors  of  Livingston 
Co.,  %  Earn.  52,  61;  Supervisors  of  Albany  Co.  v.  Durant,  9  Paige, 
182;  26  Wend.  69;  People  v.  Stout,  23  Barb.  338,  341;  Blake  y. 
Supervisors  of  Livingston  Co.,  6  id.  149.  The  money  alleged  to 
have  been  wrongfully  obtained  and  divided  belonged  to  the  county 
of  New  York,  and  should  be  sued  for  by  the  county.  People  y. 
Opdyke,  40  Barb.  306;  Hoffman's  Suprs.  26,  27,  328;  Newman  y. 
Supervisors  of  Livingston,  45  N.  Y.  676,  687,  688;  1  Hoff.  Laws, 
500;  2  R.  S.,  marg.  page  474,  §§  104,  475;  Chapman  v.  City  oj 
Brooklyn,  40  N.  Y.  372.  The  county  of  New  York  is  the  real  party 
in  interest.  Code,  §§  l33.  111,  113;  People  v.  The  Mayor,  27  How. 
Pr.  34;  People  y.  Booth,  32  N.  Y.  398;  People  v.  Clark,  53  Barb. 
176;  1  R.  S.  179,  §  1;  2  id.  484;  Attorney- General  y.  Utica  Insur^ 
once  Co.,  2  Johns.  Ch.  384;  People  v.  Miner,  2  Lans.  396;  People  y. 
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A.  and  8.  B.  R  Co.,  5  id.  26,  30,  32;  People  v.  Lowber,  7  Abb.  175; 
Bank  of  Comin.  v.  Mayor,  43  N.  Y.  188;  Netoman  v.  Supervisors  of 
Livingston,  45  id.  687.  There  is  a  misjoinder  of  parties  defendant 
Hess  V.  B  and  N.  F.  R.  R.  Co.,  29  Barb.  391,  394;  Code,  §  7,  167. 
The  persons  who  obtained  and  receiTed  the  moneys  were  not  agents 
of  the  State,  but  officers  of  the  county  of  New  York.  1  Hoff .  Laws, 
370;  N.  Y.  Const,  art  10,  §  2;  id.,  art  3,  §  7;  People  ex  rel.  y. 
Albertson,  Ct  of  App.,  1873;  People  v.  Tweed,  N.  Y.  0.  &  T.,  i87a 
The  board  of  supervisors  was  the  proper  party  to  bring  this  action* 
Peoples.  Edmonds,  15  Barb.  529;  1  B.  S.  (1st  ed.)  83,  §  1;  id.  364; 
§§  1,  2;  2  id.  473,  §  92;  Const,  art  3,  §  3;  People  v.  Tioeed,  13 
Abb.  Pr.  (N.  S.)  25,  73,  77;  People  v.  Edmonds,  15  Barb.  539. 

Allbk,  J.  The  history  of  this  action,  a  fragment  only  of  which 
is  presented  by  the  record  before  us,  has  been  peculiar,  and,  if  the 
practice  adopted  is  to  ripen  into  a  precedent,  may  be  regarded  aa 
unfortunate.  Ordinarily,  a  judgment  deliberately  given  upon  a 
question  directly  in  issue  has  been,  and  should  be,  regarded  as  che 
law  of  the  particular  case  by  other  judges  in  subsequent  stages  of 
the  litigation,  until  reversed  upon  appeal.  In  no  other  way  can 
justice  be  duly  administered,  or  the  decisions  of  the  courts  com- 
mand the  respect  of  suitors  and  the  public.  Conflicting  decisions 
by  different  judges,  resulting  in  final  judgments  in  the  same  action, 
each  carried  out  to  its  legitimate  results,  necessarily  leads  to  confn« 
sion,  and,  indulged  in  to  any  great  extent,  will  bring  reproach  upon 
the  judicial  systenu 

The  principal  question,  and  indeed  the  only  question  of  import- 
ance that  has,  as  yet,  been  presented  to  the  courts,  is  as  to  the 
status  of  ^ihe  plaintiffs  and  their  right  to  maintain  the  action.  That 
was  first  presented  by  the  demurrer  of  the  defendant  first  served  with 
process,  and  the  decision  was  for  the  plaintiffs,  overruling  the 
demurrer  at  Special  Term;  this  was  affirmed  at  Oeneral  Term,  the 
three  justices  sustaining  their  respective  views  in  well-considered 
and  elaborate  written  opinions.  This  result  was  acquiesced  in  by 
that  defendant  who  answered  over,  and  the  action  stands  for  trial 
upon  the  issues  of  fact  joined  therein.  Thereafter,  upon  the 
motion  of  the  present  defendant,  about  one-third  of  the  complaint 
was,  by  order  of  another  judge,  stricken  out  as  '^  irrolevant  and 
redundant,"  the  allegations  being  claimed  by  the  defendant,  and 
held  by  the  court,  not  essential  either  to  the  right  of  the  plaintiffs. 
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€fr  the  liability  of  the  defendants,  in  respect  to  the  oaose  of  action 
itated*  To  the  complaint,  thus  ezpoigated  and  pruned  of  what 
was  regarded  by  the  conrt  below  as  superflnoas  and  redundant 
statements,  the  present  defendant  demurred,  and  had  judgment 
both  at  Special  and  General  Terms,  upon  the  ground  that  the  plain- 
tiffs had  no  standing  in  court,  or  right  to  maintain  the  action  in 
respect  to  the  matters  and  causes  alleged.  Thus,  two  conflicting 
decisions  hare  been  giyen  and  are  now  operative,  under  one  of 
which  the  plaintiffs,  having  a  judgment  affirming  their  right  to 
maintain  the  action,  the  parties  have  put  themselves  upon  the 
country;  from  the  other,  the  present  appeal  has  been  taken.  The 
precise  question  presented  by  this  appeal  may — if  the  matter 
stricken  out  by  the  court  upon  the  application  of  the  present 
defendant  was,  in  fact,  ''irrelevant  and  redundant,'' in  no  way 
affecting  the  cause  of  action  or  the  status  of  the  plaintiffs,  in  case 
of  a  recovery  by  the  plaintiffs — be  presented  upon  an  appeal  from 
the  judgment  upon  the  issues  of  fact  now  ready  for  trial;  and 
thus,  if  the  practice  is  tolerated,  several  successive  appeals  from 
judgments  and  decisions,  in  different  forms,  may  be  brought  in  the 
same  action  by  different  parties,  each  presenting  but  the  one  and 
the  same  question.  It  is  true,  that  the  complaint  has  only  been  ex- 
purgated of  the  supposed  redundant  matter  as  to  the  present  respond- 
ent, and  as  to  the  other  defendai^ts,  it  stands  as  originally  served; 
taxd  the  cause  must  proceed  against  them  upon  the  facts  alleged,  so 
far  as  material  to  the  right  of  the  plaintiffs  to  sue,  and  upon  the 
theory  upon  which  the  action  was  brought  and  the  complaint 
framed  by  the  learned  counsel  for  the  plaintiffs,  and  this  consti- 
tutes another  qf  the  anomalies  of  this  case.  Whether  the  allega- 
tions and  statements  stricken  out,  as  to  this  respondent,  were  or 
were  not  material,  and  might  or  might  not  be  available  to  give  the 
plaintiffs  a  right  of  action,  is  not  before  us  upon  this  appeal;  and 
no  opinion  is,  therefore,  expressed  upon  the  question.  It  may  be 
that,  if  these  allegations  should  be  sustained  by  proof,  the  case 
would  be  regarded  as  so  essentially  different  from  that  presented 
by  the  demurrer  before  us,  that  the  judgment  in  the  one  case 
would  not  control  in  the  other.  All  possibility  of  conflict  or  suc- 
cessive appeak  on  the  same  question  would  have  been  obviated  had 
the  part  stricken  out  been  regarded  by  the  court  as  redundant,  as 
it  had  been  adjudged,  and  the  decision  of  the  court  first  made 
adopted  as  the  law  of  the  case,  irrespective  of  the  individual 
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opinions  of  the  judges.  In  its  present  form,  a  very  donbtfnl 
question  is  involyed  as  to  the  right  of  the  phuntiffs  to  appeal,  these 
being  no  final  judgment  as  to  all  the  parties  defendant.  Bat  in 
view  of  the  magnitude  of  the  amount,  and  the  novelty,  and  import- 
ance of  the  questions  involved,  and  the  serious  embarrassments  and 
possible  loss  that  might  arise  from  a  dismissal  of  the  appeal,  I 
incline  to  forego  the  consideration  of  the  question  of  practice,  and 
consider  the  appeal  upon  its  merits,  as  if  no  question  existed  as  to 
its  regularity.  The  action  having  been  severed,  as  to  this  defend- 
ant, in  the  manner  and  by  the  proceedings  before  referred  to,  the 
demurrer  of  the  defendant  and  the  present  appeal  must  be  con- 
sidered as  if  the  present  respondent  were  the  sole  defendant,  and 
the  action  stood  against  him  alone. 

The  appeal  in  the  action,  as  it  comes  before  us,  does  not  involve 
the  right  of  the  State  to  maintain  an  action  against  the  auditors 
or  any  of  them  for  malfeasance  in  ofiBoe  or  any  person  occupying 
an  official  position  and  who  has  been  faithless  to  his  trust.  The 
action  is  for  the  recovery  of  a  certain  sum  alleged  to  have  been 
obtained  by  the  respondent  and  the  other  persons  named  in  the  com- 
plaint, his  associates  and  confederates,  by  false  and  fraudulent 
means  and  devices,  and  by  a  corrupt  and  fraudulent  combina- 
tion and  conspiracy.  The  gist  of  the  action  is,  the  obtaining  by 
the  defendant  and  others,  an^  appropriating  to  their  own  use, 
a  large  sum  of  money,  to  which  they  were  not  entitled,  by  tihe 
false  and  fraudulent  practices  detailed,  and  the  demand  is  for 
judgment  for  the  amount  alleged  to  have  been  thus  obtained, 
with  interest.  It  is  not  in  terms  averred  that  the  money,  in 
any  legal  sense  or  in  equity  and  good  conscieace,  belonged  to 
the  plainti&,  so  that  the  defendants  can  be  charged  with  the 
same  as  received  to  their  use,  or  that  the  wrong  was  perpetrated 
directly  against  the  State  or  the  people  of  the  State,  that  is,  the 
whole  State  as  a  legal  entity,  and  the  whole  body  of  the  people;  but 
the  want  of  such  averment  it  is  claimed  is  supplied,  and  the  neces- 
sity of  such  averment  obviated,  by  allegations  as -to  the  source  from 
which  the  money  came,  and  the  authority  and  agency  by  and  pur- 
poses for  which  it  was  procured.  The  title  to  and  ownership  of  the 
money  sought  to  be  recovered,  must  determine  the  right  of  action, 
and,  if  the  money  did  not  belong  to  the  State,  but  did  belong  to 
some  other  body  having  capacity  to  sue,  this  action  cannot  be  main- 
tained.   People  V.  Booih^  32  N.  Y.  397.     The  eminent  senior  conn- 
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iel  for  the  plaintiffs,  in  his  argament  in  the  Supreme  Court  of  the 
demurrer  of  another  defendant,  with  copies  of  which  we  have  been 
famished,  in  answer  to  a  question  put  as  to  '*  who  did  own  the 
money/'  asserted  that  the  State  owned  it,  and,  in  substance,  con- 
ceded that  none  but  the  true  owner  could  have  an  action  for  its 
recovery.  He  says:  ^'  I  believe  I  have  answered  the  question,  Who 
owns  the  money?  It  is  but  another  way  of  putting  the  question, 
Who  can  maintain  the  action?  Of  course,  the  action  ought  to  be 
maintained  by  the  party  who  is  regarded  as  the  technical  owner  of 
the  money,  and  the  party  so  regarded  in  the  law  is  the  party  to 
maintain  the  action.''  I  have  quoted  this  paragraph  as  expressing 
accurately  and  tersely  the  precise  point  upon  which  the  right  of 
the  plaintiffs  to  sustain  the  action  hinges,  and  it  is  in  strict  con- 
formity with  People  v.  Booth,  supra.  It  may  not  be  material 
whether  the  property  in  the  money  was  absolute  or  qualified,  gen- 
eral or  special;  but  there  must  be  an  ownership  of  some  kind  to 
give  an  action.  The  party  to  maintain  an  action  for  a  tort  or 
wrong  to  property  must  be  one  whose  property  rights  have  been 
tortioualy  interfered  with  or  invaded  —  one  who,  as  trustee,  special 
property  man^  bailee  or  general  owner,  has  been  pecuniarily  dam- 
aged. The  State  oannot,  any  more  than  an  individual,  have  a  civil 
action  for  the  recovery  of  money,  whether  by  way  of  damages  for 
fhiud  or  other  wrongs  the  wrongful  conversion  of  chattels,  or  for 
money  received  by  and  in  the  possession  of  others,  except  upon 
proof  of  titl6  and  ownership.  A  distinction  is  to  be  observed 
between  actions  by  the  people  or  the  State^  in  right  of  the  preroga- 
tive incident  to  sovereignty^  and  those  founded  on  some  pecuniary 
interest  or  proprietary  right.  The  latter  are  governed  by  the  ordi- 
nary rules  of  law  by  which  rights  are  determined  between  individ- 
uals. A  class  of  cases  referred  to  and  examined  at  great  length  by 
counsel  do  not  call  for  an  extended  consideration  if  the  title  to  the 
money  fraudulently  taken  was  in  the  county  of  New  York,  and  an 
action  lies  at  the  suit  of  the  board  of  supervisors  in  behalf  of  that 
county  for  its  recovery.  It  is  well  settled  in  England  that,  in  right 
of  the  prerogative  of  the  crown,  the  attorney-general,  in  his  name 
of  ojfice,  may  proceed,  either  by  information  or  by  bill  in  equity,  to 
establish  and  enforce  the  execution  of  trusts  of  property  by  pul^lic 
corporations^  to  prevent  the  misappropriation  or  misapplication « of 
funds  or  property  raised  or  held  for  public  use;  and  the  abuse  of 
-power  by  the  governors  of  corporations  or  public  officers,  or  the 
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exercise  of  powers  not  conferred  bylaw;  and,  generally,  to  call  upon 
the  coarts  to  see  that  right  is  done  to  the  subjects  of  the  crown  wha 
are  incompetent  to  act  for  themselves.  Ordinarily,  the  remedies 
flonglit  have  been  preventive,  but  in  some  cases,  as  incident  to  the- 
preventive  and  prospective  relief,  a  claim  has  been  made  for  retro- 
spective relief,  especially  when  the  misappropriated  funds  could  be^ 
traced  and  reclaimed  in  specie.  The  jurisdiction  has  been  sustained 
upon  the  general  principles  of  the  right  and  duty  of  the  court  to- 
grant  preventive  relief,  and  the  relief  actually  granted,  if  any,  ia 
addition  and  as  incident  to  that,  has  depended  upon  circumstances. 
The  right  of  the  attorney-general  to  intervene  and  the  jurisdiction 
of  the  court  was  at  first  referred  to  the  statute  of  Elizabeth  con- 
cerning charitable  uses  and  the  trusts  enforced  as  charities;  later 
a  public  use,  although  not  strictly  charitable,  was  held  within 
the  equity  of  the  statute;  but  a  distinction  was  made  as  to  the 
source  from  which  the  funds  proceeded,  and  moneys,  the  avails  of 
rates  and  taxes  levied  by  act  of  parliament,  were  held  not  within 
the  statute ;  but  this  distinction  was  soon  ignored,  and  respect  waa 
had  to  the  purpose  for  which  property  and  funds  were  held»  rather 
than  their  source  and  origin,  in  determining  whether  they  were  held 
for  a  public  and  charitable  use  within  the  jurisdiction  of  the  Oouit 
of  Chancery.  Still  more  recently,  courts  have  held  that  the  statute 
of  Elizabeth  was  not  the  source  of  the  jurisdiction  of  the  Oourt  of 
Ghancery,  but  that  trustees  of  property  for  public  use  were  always 
subject  to  the  action  of  account,  and  that  the  Oourt  of  Ohanoerj 
had  concurrent  jurisdiction  with  the  courts  of  common  law  in 
compelling  an  accounting,  and  that,  by  reason  of  the  technicalities 
of  the  action  of  account  proper  in  courts  of  law,  a  court  of  equity 
afforded  the  better  remedy  of  the  two.  The  municipal  corporation 
act  of  6  William  IV,  chapter  76,  has  been  referred  to,  but  I  do  not 
understand  that  it  affects  the  question  as  to  the  general  jurisdiction 
of  the  Oourt  of  Ohanceiy  over  public  trusts  at  the  instance  of  the 
attorney-general.  It  did  make  large  classes  of  property  held  by 
boroughs  and  other  municipal  corporations,  trust  property,  and 
the  corporation  trustees  of  the  same,  which  before  had  been  held 
as  the  property  of  the  corporations,  unaffected  by  any  trust,  and 
as  private  property,  but  in  no  other  respect  affected  the  jurisdiction 
of  courts  of  equity.  The  same  principle  has  been  held  applicable 
to  commissioners  and  other  public  officers  clothed  by  parliament 
with  power  over  property  for  a  public  use.    In  all  the  cases  the- 
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action  of  the  court  was  invoked  against  faithless  trnstees,  and  ta 
compel  a  proper  execution  of  the  trust,  and  a  right  of  trust  funds 
by  those  charged  with  their  administration.  A  breach  of  duty  or 
a  yiolation  of  trust  by  the  trustees^  either  actual  or  threatened,  and 
impending,  is  at  the  foundation  of  every  action  by  the  attorney-gen- 
eral or  the  crown,  or  the  people  as  sovereign,  and  essential  to  the- 
right  of  either  to  maintain,  as  well  as  to  the  right  of  a  court  of 
equity  to  entertain  jurisdiction  of  a  suit,  by  either  touching  prop- 
erty and  funds  held  by  public  or  municipal  corporations  for  public- 
use.  If  the  property  of  a  corporation  be  illegally  interfered  with  bjr 
corporation  officers  and  agents  or  others,  the  remedy  is  by  action  at 
the  suit  of  the  oorporation.  and  not  of  the  attomey-generaL  Attar* 
neg-Oeneral  y.  Brawfh  1  Swans.  265;  Same  v.  ffeeliSy  2  S.  ft  S.  67  ^ 
Sams  T.  BastJake,  11  Hare,  205 ;  Same  y.  Mayor  of  Dublin,  1 
Bligh's  N.  P.  812;  Same  y.  Mayor  of  Liverpool,  I  M.  ft  0.  171 ; 
Same  y.  Wilson,  1  Or.  ft  Ph.  1 ;  Same  v.  Corporation  of  Pooh,  2 
Eeene,  190;  8.  0.,  sub.  nom.  Attorney- General  y.  Aspinallf. 
id.  518,  and  2  M.  ft  C.  613 ;  S.  0.,'  4  M.  ft  0.  417,  and 
8  CL  ft  Fin.  409.  Decisions  are  cited  from  the  reports  of  thia 
country  and  of  this  State  entitled  to  consideration  and  respect^ 
affirming  to  some  extent  the  doctrine  of  the  English  courts,  and 
applying  it  to  like  cases,  as  they  have  arisen  here.  But  in  none 
has  the  doctrine  been  extended  beyond  the  principles  of  the* 
English  cases,  and  aside  from  the  jurisdiction  of  courts  of  equity 
over  trusts  of  property  for  public  uses,  and  over  the  trustees,  either 
corporate  or  official,  the  courts  have  only  interfered,  at  the  instance 
of  the  attorney-general,  to  prevent  and  prohibit  some  official  wrong 
by  municipal  corporations  or  public  officers,  and  the  exercise  of 
usurped  or  the  abuse  of  actual  powers.  A  case  is  not  made  by  the 
complaint,  within  the  doctrine  contended  for,  or  the  cases  relied 
upon  or  within  the  reasons  which  lie  at  the  foundation  of  the  doc- 
trine, and  it  is  not  necessary,  therefore,  to  consider  whether  the 
doctrine  to  its  full  extent,  or  within  what  limits,  if  at  all,  is  a  part 
of  the  common  law  of  this  State,  or  whether  it  has  been  superseded 
or  modified  by  statute.  Doubtless,  the  prerogatives  of  the  crown, 
except  as  affected  by  constitutional  limitations,  exist  in  the 
people  as  sovereign,  but  to  what  extent  the  exorcise  of  this 
prerogative  is  committed  to  the  public  officials,  eiLher  by  the 
legislature  or  by  the  common  law,  is  a  question  worthy  of 
grave  consideration,  and  not  to  be  lightly  decided,  and  should 
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.  only  be  detormined  when  necessary  to  a  judgment  and  decis- 
ion. Whenever  the  legislature^  by  statutory  enaotment»  has 
conferred  upon  State  o£Scers  or  public  bodies  authority  to  represent 
the  body  of  the  people  in  the  exercise  of  any  prerogatiye  rights  no 
question  can  arise,  for,  in  those  matters,  except  as  restrained  by  the 
constitution,  the  legislature  is  supreme.  If  there  were  no  other 
remedy  for  a  great  wrong,  and  public  justice  and  indiyidual  rights 
were  likely  to  suffer  for  want  of  a  prosecutor  capable  of  pursuing 

.  the  wrong-doer  and  redressing  the  wrong,  the  courts  would  struggle 

.  hard  to  find  authority  for  the  attorney-general  to  intervene  in  the 
name  of  the  people.  But,  in  the  absence  of  such  a  necessity,  the 
exercise  of  high  prerogative  powers  ought  not,   by  a  species  of 

.  judicial  legislation,  to  be  committed  to  the  discretion  of  any  indi- 
vidual or  body  of  men.  Such  a  committal  of  power  should  be  the 
act  of  the  legislature,  who  can  hedge  it  about  with  all  necessary 

4  safeguards.  This  action  is  not  to  establish  or  enforce  a  trust 
The  parties  defendant  are  not,  nor  is  either  of  them  a  trustee 
charged  with  any  duty,  or  intrusted  with  the  possession  of  funds 
or  property  to  be  administered  by  them  for  any  public  use.  They 
are  sought  to  be  charged  as  tortfeasors,  for  a  consummated  and 
completed  tortious  act. 

The  present  respondent  is  not  alleged  to  have  occupied  any  ofQ- 
cial  position,  or  to  have  owed  any  allegiance  to  the  State  or  any  of 
its  civil  or  political  divisions,  except  such  as  every  citizen  owes, 
and  is  not  charged  with  having  occupied  any  fiduciary  relation  to 
the  city,  county  or  State  of  New  York,  or  to  the  funds  of  either. 
Unless  the  people  of  the  State,  or  the  State  as  a  body  politic  or 
corporate,  owned  and  were  entitled  to  the  money  wrongfully 
abstracted,  the  defendant  cannot  be  made  a  trustee  for  the  State 
by  reason  of  his  tortious  act ;  that  is,  he  can  only  be  charged  as  an 
involuntary  trustee  of  the  true  owner  of  the  fund.  Only  one  of 
the  other  defendants  had  any  o£Scial  relation  to  the  tnmsaction 
detailed,  and  such  relation  was  not  that  of  trustee  in  any  sense  of 
any  funds  or  property,  or  of  the  credit  of  the  public  He,  with 
others,  was  charged  with  certain  specific  duties,  which  did  not 
include  the  possession,  care  or  disposal  of  the  public  funds  oi 
credit.  These  duties  were  concluded  long  before  the  commence* 
ment  of  this  action,  and  the  complaint  against  him,  so  fur  as  it 
touches  his  official  action,  is  for  malversation  in  the  administration 
of  his  office  or  agency,  by  means  of  which  large  sums  of  money 


JUNE  TERM,  1374. 


Tlie  People  V.  IsgenolL 


have  been  lost  to  the  true  owner,  and  appropriated  by  himself  and^ 
otliers.    Whaterer  other  remedies  the  people  may  have  to  redress ' 
or 'punish  this  wrong,  no  precedent  has  been  referred  to  for  the; 
maintenance  of  a  civil  action  by  the  people'  to  recover  either  the' 
money  lost  or  for  compensatory  damages,  without  proof  of  a  righi^" 
in  the  State  as  a  political  and  corporate  entity  to  the  money  as: 
owner,  and  which  would  give  it  a  place  in  the  treasury  of  the' 
State  when  recovered,  or  for  some  pecuniary  damages  sustained  by  ' 
the  State,  the  compensation  for  which  would  of  right  belong  to 
its  treasury.    The  people,  by  the  complaint,  claim  as  owners,  and 
do  not  seek  to  reclaim  the  money  and  compel  its  appropriation  to 
any  particular  use  or  purpose.     The  claim  of  counsel,  in  their ' 
printed  brief  and  upon  argument,  was,  that  it  must  be  assumed ' 
that,upon  the  recovery  of  the  money  by  the  State,  and  its  reaching 
the  State  treasury,  the  legislature  would  make  such  disix>8ition  of ' 
it  as  should  be  equitable  and  just,  not  claiming  that  there  was  any 
valid  trust  which  could  be  established  and  enforced  in  equity. 
Such  a  shadowy  and  unsubstantial  equity,  depending  upon  the  will 
and  future  action  of  the  legislature  for  its  recognition  and  estab* 
lishmenty  is  not  the  equivalent  of,  or  substitute  for,  a  trust  of  which 
the  courts  can  take  cognizance.      In  all  the  cases  of  public  or 
charitable  use,  established  at  the  suit  of  the  attorney-general  or 
the  State,  the  particular  use  has  been  averred,  and  without  sucb 
averments  the  bill  or  information  would  have  shown  no  equity,'' 
and  the  court  would  have  been  without  jurisdiction.    Attonwy- 
O^neral  y.  Huher;   Same  v.  JSastlake;  Same  v.  Brown,  supra, 
are  illustrations  of  the  principles  controlling  the  jurisdiction 
of   courts  of   equity  over  individuals   and    public  bodies  act-- 
ing   officially   in    respect   to   property  interests  of   the   publia 
In   all  the  cases  the  parties  proceeded  against,  and  whose  ac- 
tion was  sought  to  be  controlled  or  restrained,  had  the  active' 
administration  of   property,  or  the  power  to  raise  and  control 
funds  dedicated  or  granted  for  public  use,  and  their  offices  and 
duties  were  continuing,  and  respect  was  had  in  the  relief  sought  to 
their  future  action.    So,  the  other  cases  referred  to  supra,  of  AHor* 
nejf'Oeneral  v.  Dublin  and  Same  v.  Liverpool,  are  instances  of  the 
application  of  the  principle,  and  the  exercise  of  the  jurisdiction 
against  municipalities  having  control  and  direction  of  funds  and 
property  for  the  public  use.      The  Attorney-General  v.  Wilson, 
1  Craig  ft  Phill.,  differs  from  the  others  in  this:  that  the  borough 
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of  Leeds  appeared  on  the  record  as  relator  and  as  a  co-plaintifF  with 
the  attomey-generaL  The  right  of  the  corporation  of  Leeds  to 
«naintain  the  action  was  recognized  and  aflSrmed  hj  the  conrt;  and 
it  was  said  that  the  right  of  action,  prior  to  the  passage  of  the 
mnnicipal  corporation  act  of  6  William  lY,  was  solely  in  that  cor^ 
ftoration,  for  the  reason  that  the  fond  was  the  property  of  the 
•corporation,  and  was  only  subjected  to  a  trast  and  the  jurisdiction 
of  the  conrt  of  equity  as  a  trust  fund  by  that;  act;  and  it  was  held 
that  the  corporation  was  a  proper  party  to  the  action,  its  right  of 
action  not  being  destroyed,  because,  by  the  act,  the  attorney-gen* 
•end  had  a  right  to  complain  of  a  yiolation  of  the  trust  In  that 
oase,  as  in  the  others*  the  foundation  of  the  jurisdiction  was  an 
•existing  and  continuing  trust,  and  the  object  and  purpose  of  the 
action  was  to  compel  the  due  execution  of  the  trust,  and  for  relief 
against  a  fraudulent  misappropriation  of  the  trust  fund  by  former 
{governors  of  the  corporation  and  managers  of  the  trust.  But» 
without  further  pursuing,  in  this  connection,  the  consideration  of 
the  rights  of  the  people  of  the  State,  and  the  powers  of  the  attor- 
ney-general as  their  representative,  to  call  the  parties  to  an  account 
for  their  malfeasances,  and  to  reclaim  the  money  tortiously  and 
fraudulently  appropriated,  the  right  of  the  county  of  New  York  to 
siiie  for  and  recoyer  the  money  as  owner  and  proprietor  should  be 
considered  as  the  question  primarily  to  be  determined,  for,  in  tha 
Absence  of  any  fraud  or  collusion  on  the  part  of  the  governing 
body  of  the  county  in  the  perpetration  of  the  wrong  and  commis- 
sion of  the  fraud,  or  any  inability  or  disinclination  of  the  proper 
officers  of  the  county  to  prosecute,  if  the  money  was  the  property 
of  the  county,  property  belonging  to  its  treasury,  and  the  robbery 
and  wrong  was  against  the  county,  whether  the  money  was  held 
upon  any  particular  trust,  or  was  applicable  to  the  general  purposes 
of  the  county,  or  was  incapable  of  use  for  county  purposes,  except 
by  legislative  permission,  there  would  be  no  necessity  or  occasion 
for  the  intervention  of  the  people  or  their  attorney-general,  as  there 
might  be  if  the  authorities  of  the  county  —  the  trustees  in  fact — 
had  been  participants  in  the  fraudulent  abstraction  of  the  moneys, 
or  accessories  to  the  frauds  by  refusing  to  prosecute.  It  is  material 
to  recall  the  fact  that  all  the  allegations  of  collusion,  on  the  part 
of  the  county  officers,  in  the  perpetration  of  the  fraud  and  wrongi 
and  in  the  illusory  prosecution  of  the  offenders,  as  well  as  of  any 
unwillingness  on  the  part  of  the  county  or  its  corporate  authorities 
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to  prosecute  for  the  reooverj,  have  been  expunged  from  the  com* 
plaint,  as  to  this  defendant  It  would  not  be  claimed  that,  if  tha 
county  has  a  cause  of  action  and  can  recover  the  money  (and  thera 
«re  no  obstacles  to  an  action  by  the  county,  and  no  omission  of  iha 
officers  of  the  county  to  bring  an  action),  the  State  can  main^ 
tain  an  action  for  the  same  money.  True,  in  some  cases,  as  in  the 
4saae  of  general  owner  and  bailee,  or  principal  and  agent,  either  can^ 
under  certain  circumstances,  maintain  an  action  for  money  or 
property  or  upon  contracts;  but  these  are  exceptional  cases,  and 
this  case  is  not  within  the  exception  or  the  reasons  for  it  There 
18  no  such  analogous  relation  between  the  State  government  and  the 
counties  of  the  State,  and  the  general  rule  must  apply,  that  a  right 
of  action  for  the  same  thing  cannot,  in  the  absence  of  legislation  or 
apme  peculiar  reason  giving  duplicate  actions,  exist  at  the  same  time 
IB  two  independent  corporations  or  individuals.  For  the  wrongful 
•conversion  of  money  or  property  belonging  to  a  municipal  corporis 
tion,  or  for  which  it  may  have  an  action,  there  cannot  be  concurrent 
iBmediee  by  the  State  and  the  mnnicipality  prosecuted  pari  passtu 
It  the  State  has  a  right  of  action,  it  results  from  and  as  an  incident 
cf  its  sovereignty,  and  must,  necessarily,  be  paramount  to  that  of  the 
subordinate  body,  and  upon  the  exercise  of  the  right  by  the  State 
the  right  of  the  corporation  must  be  suspended,  and  upon  a  recovery 
by  the  State  the  corporation  be  barred  of  its  remedy.  Otherwise,  a 
party  may  be  vexed  with  two  litigations,  and  possibly  have  two 
veooveries  against  him  for  the  same  cause  of  action.  I  find  no 
•athority  or  precedent  for  thus  depriving  a  municipal  corporation 
ai  a  civil  and  corporate  right  of  action,  and  of  property,  in  the  dis- 
cretion of  the  law  officer  of  the  State.  A  county  is  not  independent 
cf  the  State,  an  imp&rium  in  imperiOf  but  is  in  all  things  subject  to 
t)ie  State  and  the  legislature  of  the  State,  as  sovereign,  and  its 
boundaries,  its  rights,  privileges  and  powers  may  be  enlarged  or 
curtailed,  and  its  property  and  property  rights  controlled  from  time 
to  time,  in  the  discretion  of  the  legislature;  but  when  grants, 
whether  of  rights  or  of  power,  are  conferred  by  the  legislature  they 
are  held  absolutely,  and  to  be  enjoyed  and  exercised  independently, 
tabject  only  to  the  general  laws  of  the  State,  the  terms  and  condi* 
tions  anne^d  to  the  grant,  until  withdrawn  or  modified  by  the 
legislature.  This  is  consistent  with  Th$  Town  of  Guilford  v.  Super* 
msors  of  Okmiango,  13  N.  Y.  143,  and  Darlington  v.  Mayor  of  New 
Fork,  81  id.  164.    Chancellor  Ejbnx,  in  speaking  of  municipal 
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eorporaiions,  says:  ''They  maybe  empowered  to  take  or  hol9 
private  property  for  municipal  usi^s/  «nd  such  property  is  inyested 
with  the  security  of  other  private*  rights,*'  2  Kent's  Com.  276. 
As  i^marked  by  Judge  Denio,  in  Darlington  v.  Mayor ^  etc.,  supra: 
''This  does  not  exempt  such  property  from  legisllatiye  control,  and, 
in  that  respect,  property  rights  stand  upon,  the  same  footing  aii 
other  corporate  rights,  whether  political  or  ciyil.  Property  owned^ 
by  a  city,  county  or  other  mumcipal  or  local  goTomment,  is  held 
by  it  as  a  public  corporation  and  subject  to  the  law-making  power, 
and  the  goveming  body,  by  whatever  name  called  and  known,  are' 
merely  trustees  for  the  public,  who  are  the  cestui  quo  trust  of  the 
corporation.  A  municipal  corporation  is  tiie  trustee  of  the  inhabit- ' 
ants  of  the  territory  embraced  within  its  limits." 

An  effort  has  been  made  to  distinguish  the  cotinty  of  New  York 
from  the  other  counties  of  the  State,  in  respect  to  its  powers  and 
corporate  capacity,  as  one  of  the  ciyil  and  political  divisions  of  the 
State.  [The  learned  judge  then>  proceeded  to  show  that  there  if' 
no  substantial  distinction,  and  contikiued.] 

The  relation  of  flie  county  of  New  York  to  these  moneys^- 
and  its  right  as  a  mtAicipal  corporation  to  and  over  them,  wai* 
precisely  the  same  as  would  have  been  that  of  any  and  every  other  - 
county  in  the  State  to  moneyff  raised  upon  its  credit,  er  in  virtue 
of  power  conferred  upon  it  for  county  purposes.  The  questionr 
then,  is  as  to  the  rights  of  a  county,  as  a  public  eorponition,  in. 
respect  to  funds  raised  by  authority  of  law  upon  its  credit,  and  in 
the  hands  of  its  treasurer,  and  whether  an  action  could  be  nudn-' 
tuned  by  the  county  in  any  form  for  the  recovery  of  the  money, 
if  tortiously  or  frandnlently  taken  from  the  county  depositary  or 
embezxled  by  him. 

Corporate  capacity  is  conferred  upon  each  county  in  the  State, 
and  New  York  is  not  excepted,  to  sue  and  be  sued,  to  purchase  and 
bold  lands  within  its  limits,  for  the  use  of  its  inhabitants  ;  to  make 
contracts  and  possess  personal  property,  and  to  dispose  of  and  reg- 
ulate the  use  of  its  corporate  property ;  and  all  suits  and  proceed* 
ings  by  and  against  a  county  in  ito  corporate  oapaoity  are  directed 
to  be  in  the  name  of  the  board  of  supervisors  of  such  county,  that 
serving  pro  hoc  vicCy  as  the  corporate  name.  1  B.  S.  864,  §§  1-3  ; 
id.  884,  §§  1,  2 ;  2  id.  473,  §g  92,  95  ;  Supervisors  of  Onondaga 
V.  Morgan,  2  Eeyes,  277.  Counties  are  public,  as  distinguished 
from  private  corporations,  and  they  are  political  as  auxiliaries  to 
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the  goYernment  of  the  State,  and  they  are  trustees  of  the  people, 
the  inhabitants  within  their  county.  North  Hempstead  r.  Hemjh 
steady  2  Wend.  109.  The^  are  sometimes  called  juan  cor- 
porations, because  not  in  terms  declared  by  statute  to  be  cor* 
porations,  and  have  a  corporate  capacity  only  for  particular 
specified  ends.  But  so  long  as  they  are  inyested  with  corporate 
attributes,  even  if  it  be  sub  modo,  the  distinction  is  without  a  sub- 
stantial difference  within  the  limits  of  the  corporate  powers  con- 
ferred. 2  Eentfs  Oom.  278,  279 ;  Ang.  ft  Ames  on  Corp.,  §  23. 
They  are  trustees  only  of  the  property  held  for  public  use.  They 
are  not  the  guardians  and  protectors  of  private  and  individual  inter- 
est or  property  of  the  citizen.  They  may  not  intervene  by  action 
to  protect  or  redress  the  individual  citizen  in  respect  to  wrongs  or 
injury  to  his  person  or  property.  Their  power  as  well  as  duty  is 
restricted  to  the  protection  and  preservation  of  property  possessed 
by  them  in  their  corporate  capacity.  Town  of  OuUford  v.  Super* 
visors  of  Chenango,  18  N.  Y.  143 ;  Oeorgetown  v.  Alexandria  Canal 
Co.,  12  Peters,  91.  This  trusteeship  and  corporate  power,  as  a  pecu- 
niary and  fiduciary  relation,  extends  to  and  embraces  not  only  the 
tangible  property  of  the  corporation,  but  the  franchises  and  powers 
conferred  for  raising  moneys  and  other  means  for  the  support  of  the 
local  government  and  the  use  of  the  inhabitants  of  the  county,  and 
to  the  means  realized  from  the  franchises  and  powers  conferred.  It 
is  immaterial  whether  the  grant  be  of  fees  and  emoluments  from 
licenses,  excise  duties,  rents  or  the  like,  or  of  a  power  to  levy  taxes 
or  borrow  money.  The  grant  is  a  money  grant  by  the  State  to  the 
extent  of  the  power  conferred  and  the  money  realized  under  and 
by  means  of  it.  The  pecuniary  ability  of  a  county  may  consist 
entirely,  as  it  does  ordinarily,  in  the  power  delegated  to  it  to  levy 
taxes  or  create  a  debt  The  credit  of  the  county,  with  granted 
power  to  use  it,  supported  by  the  power  of  taxation  delegated  by 
the  State,  is  a  corporate  right,  and  the  fruits  and  avails  of  that 
credit,  when  exercised  by  the  borrowing  of  money,  are  as  much  the 
property  and  rightfully  belong  to  the  treasury  of  the  county  as  if 
the  specific  sum  had  been  granted  in  terms  and  paid  from  any  other 
source.  In  political  and  govemmen  tal  matters  the  municipalities  are 
the  representatives  of  the  sovereignty  of  the  State,  and  auxiliary 
to  it ;  in  other  matters,  relating  to  property  rights  and  pecuniary 
obligations,  they  have  the  attributes  and  the  distinctive  legal  rights 
of  private  corporations,  and  may  acquire  property,  cieate  debts,  and 
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9ue  and  b0  sued  as  other  corporations;  and  in  the  borrowing  of 
money  and  incurring  pecuniary  obligations  in  any  form,  as  well  as 
ii^  the  buying  and  selling  of  property  within  the  limits  of  the  oor* 
porate  powers  conferred,  they  neither  represent  nor  bind  the  State. 
The  relation  of  principal  and  agent  does  not  and  cannot  exist, 
Xrr  obvious  reasons^  between  the  State  and  the  various  municipnl 
corporations,  created  with  power  to  contract  debts  in  respect  to  tlie 
exercise  of  the  corporate  functions.  Debts  contracted  by  munici* 
palities,  by  authority  of  the  legislature,  arc  contracted  by  them  as 
principals  and  not  as  agents  of  the  State.  If  this  were  not  so,  they 
would  be  clearly  within  the  prohibition  of  section  12  of  article  7  of 
the  constitution,  but  that  they  are  not  was  decided  in  People  v. 
FUygy  46  N.  Y.  401.  This  agency  must  be  established  to  entitle 
the  State,  without  the  direct  sanction  of  the  legislature,  to  claim 
or  control  the  fruits  and  proceeds  of  the  legal  pledge  of  municipal 
credit,  and  from  such  agency,  once  established,  necessarily  and 
logically  results  the  liability  of  the  State  for  the  debts  incurred,  and 
this  in  fac^  of  the  explicit  prohibition  in  the  State  constitution 
against  the  direct  and  indirect  creation  of  a  State  debt.  The  State 
cannot  claim  the  benefits  and  repudiate  the  obligations  resulting 
from  the  relation  of  principal  and  agent  The  claim  of  the  State 
to  funds  and  moneys  thus  acquired  cannot  be  rested  upon  the  gon- 
eiul  sovereignty  of  the  State  and  its  rights  and  duties  as  parem 
patricB.  The  State  may,  and  must  in  some  cases,  care  for  and 
protect  those  who  are  incapable  of  caring  for  themselves,  as 
infants,  idiots  and  the  like;  but  a  corporation  with  full  power  to 
acquire  and  hold  property,  create  debts,  levy  taxes  and  sue  and  be 
sued,  with  a  competent  board  of  governors,  is  not  within  this 
class  of  incompetents  in  need  of  the  exercise  of  this  nursing 
quality  of  the  State  government  Neither  can  I  discern  any 
just  foundation  for  the  claim  of  the  State  to  these  funds — 
that  its  action  is  necessary  to  the  protection  of  the  tax  payors 
of  the  municipality.  The  cestuis  que  irtisi  of  the  corporate 
property  consist  of  all  the  iniiabitants  within  the  ten-itorial 
limits  of  the  corporation,  including  tax  payers  and  non-tax  payers; 
they  are  the  corporators,  and  their  interests,  as  w:ll  the  present  as 
future  inhabitants  and  corporators,  are  cared  fcr  and  rcpre^ntod 
by  the  governing  body  for  the  time  being  as  in  other  corporations. 
I  incline  to  the  opinion  that  money  borrowed  or  raised  by  taxation 
for  county  purposes,  and  not  wanted  or  used  for  the  particular  pur- 
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poecs  for  which  it  was  raised,  is  applicable^  by  the  action  of  the 
board  of  saperrisors,  to  the  payment  of  any  connty  charge;  but  if 
this  be  not  so,  the  want  of  power  to  appropriate  it  to  public  use, 
withoat  legislative  authority,  does  not  work  a  forfeiture  of  the 
money  to  the  State.  It  is  not  intended  to  deny  the  existence  of 
plenary  power  in  the  legislature  to  direct  the  appropriation  of  any 
money  in  the  county  treasury  to  any  use  or  purpose  for  the  benefit 
of  the  inhabitants  of  the  municipality.  Darlington  v.  Tlie  Mayor, 
9upra.  The  same  objection  might  be  taken  to  the  right  of  the 
State,  for,  if  the  moneys  were  once  in  the  State  treasury,  it  would 
require  legislation  to  authorize  their  application  or  payment  to  any 
particular  use.  But,  whatever  the  legislature  might  do  in  the  way 
of  revoking  a  grant  of  powei  or  of  using  or  controlling  the  property 
oi  a  county,  no  power  in  that  direction  has  been  conferred  upon 
the  attorney-general. 

Much  was  said  in  the  course  of  the  argument  of  the  position  and 
Tights  of  the  tax  payers,  and  the  impossibility  of  justice  being  done 
ihem*  unless  the  State  could  by  action  recover  and  control  the 
money  in  controversy.  But  the  tax  i>ayers,  as  distinguished  from 
other  inhabitants  of  the  county,  have  no  peculiar  interests  to  sub* 
serve,  or  right  to  or  interest  in  the  mouey.  The  cestuis  que  trust 
of  a  municipal  corporation  are  all  the  inhabitants  within  the  terri- 
torial limits,  whether  taxable  or  not;  and,  although  the  tax  payer 
may  be  more  immediately  affected  pecuniarily  by  a  maladministra- 
tion of  the  corporate  and  trust  funds,  he  has  no  rights  except  such 
as  are  common  to  all  the  inhabitants.  One  tax  payer  for  himself,  or 
himself  and  all  others,  or  all  the  tax  payers  combined,'  cannot  have 
an  action  for  the  correction  or  prevention  of  a  misappropriation  or 
misuser  of  the  corporate  property.  Doolittle  v.  Supervisors  of  Brooms 
County,  18  N.  Y.  155:  Roosevelt  v.  Draper,  23  id.  318.  When  the 
State,  in  the  exercise  of  the  taxing  power,  or  any  of  the  political 
corporations  in  the  exercise  of  a  delegation  of  the  same  power,  has 
collected  taxes  pursuant  to  law,  the  amount  levied  has  ceased  to  be 
the  property  of  the  tax  payers,  and  becomes  corporate  funds  and 
money  in  trust  for  public  purposes.  The  result  is  the  same  if  the 
money  is  borrowed  in  anticipation  of  taxation  and  to  be  levied  of 
Uiose  who  shall  hereafter  become  tax  payers.  Neither  the  present 
nox  prospective  tax  payers  have  any  special  and  peculiar  interest  in 
the  fund,  as  distinguished  from  that  of  other  citizens  and  subjects 
of  the  government,  imposing  the  tax  or  incurring  the  debt.     The 
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borrowing  of  money  to  be  repaid  by  taxation  in  the  future  is  but 
one  form  of  ezerciring  the  taxing  power,  and  the  character  of  the 
fund  is  the  same,  whether  it  has  been  collected  of  the  tax  payer  or 
borrowed  upon  the  credit  of  the  goremment,  State  or  local.  PeopU 
▼.  Flaggy  46  N.  Y.  401.  For  all  governmental  and  public  poiposes^ 
including  that  of  leyying  taxes  and  borrowini^  money  for  public 
use,  the  corporation  is  regarded  as  perpetual,  and  no  respect  is  had 
to  the  changing  character  of  the  constituency,  and  jbhose  liable  to* 
contribute  to  the  support  of  the  govornmcnt  or  the  payment  of  its 
debts.  If,  by  mistake  or  error  of  any  kind,  taxes  in  excess  of  the 
amount  required  for  present  purposes  have  been,  pursuant  to  law, 
collected,  they  cannot  be  recovered  back,  unless  there  has  been  some 
irregularity  or  defect  of  jurisdiction,  which  vitiates  the  assessment 
and  levy. 

Neither  is  the  money  a  waif  belonging  to  the  State,  or  any 
one  who  may  chance  to  obtain  possession  of  it,  but  it  belongs  to 
the  municipal  treasury,  and  is  a  trust  fund  for  public  use  by 
the  corporate  authority.  The  result  is  the  same  if  the  money 
has  been  borrowed  in  excess  of  actual  wants,  and  it  is  enough 
that  a  binding  obligation  has  been  incurred  by  the  municipality 
to  repay  the  money.  Whether  the  obligation  wtis  incurred  strictly 
pursuant  to  law  is  not  important.  If  the  public  corporation, 
having  power  to  act  in  a  corporate  capacity,  has,  by  its  officers,  so 
acted  under  the  laws  as  to  become  bound  by  its  obligation,  the  debt 
has  become  a  corporate  and  a  county  charge,  and  the  moneys,  the 
fruits  and  proceeds  of  the  obligation,  are  trust  funds,  subject  to 
the  control  of  the  governing  body  of  the  corporation  under  the 
general  laws  of  the  State.  The  validity  of  the  bonds,  which  are 
represented  by  the  moneys  sought  to  be  recovered  in  this  action, 
is  conceded  by  the  tounsel  for  the  appellants,  and  if  not  valid,  the 
purchasers  of  the  bonds  are  entitled  to  reclaim  the  money  paid  for 
them.  If  valid,  they  are  the  obligations  of  the  county  of  Now 
fork,  and  the  debt  a  county  charge.  The  State  is  under  no  obli- 
gation to  pay  the  bonds  or  to  provide  for  their  payment,  exco])t  so 
fur  as  a  sovereign  State  is  bound  to  act  in  good  faith  toward  those 
wno  have  acted  and  parted  with  their  money  on  the  faith  of  its 
laws  and  policy.  The  State  cannot,  in  good  morals,  do  any  thing 
to  impair  or  diminish  the  ability  of  the  county  to  pay  the  bonds 
at  maturity.  The  only  security  the  debtor  has  is  the  credit  of  the 
county,  and  the  grant  of  power  to  the  county  with   lirocticn  in 
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the  act  to  Iotj  taxes  for  the  payment  of  the  debt  To  this  extent 
the  State  may,  perhaps,  be  regarded  as  contracting  with  those  who 
llATe  taken  the  bonds,  and  to  have  agreed  that  this  grant  of  power 
dudl  not  be  reyoked ;  but  this  does  not  create  an  obligation  to  pay 
the  bonis.  It  only  brings  the  transaction  within  the  provision  c^ 
*ho  oonstitntion  of  the  United  States  prohibiting  States  from  pass- 
ng  any  bill  ''impairing  the  obligations  of  contracts''  (Oonstitn- 
tion of  the  United  States,  art  1,  §  10),  and  makes  the  grant  of 
power  irrevocable.  Hoffman  v.  Quincy,  4  Wall.  535.  It  is  claii^ed 
that  the  oonnty  cannot  be  sned  upon  these  bonds  and  a  recovery 
had.  That  the  Federal  conrts  would  sustain  an  action  upon  these 
bonds  against  the  county  can  hardly  be  doubted,  in  view  of  the 
past  action  of  those  courts  in  similar  actions.  It  has  been  held  by 
the  conrts  of  this  State,  that,  for  claims  which  by  statute  are  madie 
•  county  charge,  and  for  the  auditing  of  which  provision  is  made 
by  statute,  counties  cannot  be  sued.  Brady  v.  Supervisors  of  New 
Yorkf  10  N.  Y.  260 ;  Martin  v.  Supervisors  of  Oreene  County,  39 
id.  645.  Oonoeding  that  the  rule  holds,  as  to  an  absolute  under- 
taking to  pay  a  specified  sum  at  a  given  day,  it  proves  nothing.  If 
an  action  will  not  lie  upon  the  bonds  against  the  county,  the  holders 
have  a  perfect  legal  remedy  by  the  writ  of  mandamus  to  compel 
the  levy  of  the  tax  and  the  payment  of  the  bonds,  and  whether 
the  debt  may  be  recovered  by  one  form  of  civil  procedure  or 
another,  is  not  material.  It  necessarily  follows,  that  this  money 
being  the  fruits  and  avails  of  a  burden,  imposed  pursuant  to  law 
upon  the  taxable  inhabitants  and  property  of  the  county  of  New 
York,  for  county  purposes,  of  right  belonged  to  the  county  of  New 
York  and  its  treasury,  and  the  county  has  an  action  against  any 
one  who  has  by  fraud  or  force  become  possessed  of  it 

It  would  hardly  be  claimed  thftt  if,  after  the  avails  of  the  bonds 
had  been  deposited  with  the  county  treasurer,  the  alleged  frauds 
in  the  audit  had  been  discovered  and  warrants  withheld,  or  pay- 
ment had  been  refused  by  the  treasurer,  the  State,  by  its  attorney- 
general,  without  legislation,  could  have  compelled  the  payment  of 
the  moneys  into  the  State  treasury,  or  recovered  the  money  of  the 
county  treasurer.  Neither  would  it  be  claimed  that,  had  the  county 
treasurer  embezzled  the  funds,  his  sureties  would  not  have  been 
liable  as  for  county  moneys  received  by  him.  Had  the  bonds  been 
delivered  to  a  purchaser  without  actual  payment  of  the  money, 
my  proceedings  for  a  recovery  of  the  bonds  or  the  purchase-price 
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would  necessarily  have  been  by  the  counfcy.  The  f act  that  a  largnp 
snm  was  borrowed  than  was  required  to  pay  the  just  claims  against 
the  county,  by  reason  of  a  fraud  in  the  audit,  does  not,  in>  my 
judgment,  affect  the  question.  The  money  has  been  raised,  prop* 
erly  or  improperly,  upon  the  credit  and  at  the  expense  of  the 
county  and  for  its  use,  to  be  repaid  by  it.  The  wrongful  act  of  the 
public  agents  does  not  give  to  the  State  the  rights  and  impose  upon 
it  the  obligations  of  a  principal  in  the  transaction.  Had  only  just 
claims  been  audited  and  allowed,  and  the  precise  amount  required 
for  their  payment  been  raised,  and  that  had  been  taken*  by  force  or 
fraud  from  the  possession  of  the  county  treasury,  the  legal'  rights 
of  the  county  and  tlie  relation  of  the  State  to  the  transaction 
would  have  been  precisely  the  same  as  now,  and  yet  the  right  of 
the  county  to  maintain  an  action  for  the  money  would  not^  in  tha^ 
case  supposed,  have  been  doubted.  The  county  would  have  been» 
the  rightful  possessor  of  the  money  and  the  proper  party  to  an< 
action  for  its  recovery.  Van  Kmi,ren  v.  Johnston^  3  Dbnio,  183; 
Supervisors  ofAlbang  County  v.  Durante  9  Pftige,  183.  The  i^vor- 
sal  of  the  decree  in  this  case  by  the  court  for  the  correction  of 
errors  (26  Wend»  66)  was  upon  a  ground  not  affecting  the  right  of 
a  board  of  supervisors  to  maintain  the  action>  if  a  cause  of  action 
had  existed. 

If  any  county  of  the  State  should,  by  authority  of  law,  levy  by 
tax,  or  borrow  upon  the  credit  of  the  county  and  a  pledge  of  tax^ 
to  be  levied  in  the  future,  a  sum  of  money  for  the  building  of  a 
oonrt-house,  or  other  special  purpose,  no  one  would  doubt  the  titla 
of  the  county  to  the  money  so  long  as  it  remained  unexpended  in 
the  hands  of  the  county  officials,  or  its  right  of  action  for  tlie 
recovery  of  it,  if  it  should  be  tortioudy  taken  or  embezsled.  If 
there  should  be  a  surplus  iDmaining-of  the  same  money  after  tiie 
aooomplidiment  of  tiie  special  purpose  for  whicb  itwwiniBed)  and 
it  should  be  fraudulently  or  tortiously  appropriated,,  the  property 
of  the  county  in  such  surplus,  and  its  right  (A  action  to  reclaim  it^ 
to  the  exdueion  of  the  State  and  etery  other  corporate  body,  would 
not  be  questioned.  This  case  doea  not  differ  in  principle  and  can- 
not be  distinguished  firom  that  supposed.  But  for  the  importanoi 
given  to  it  by  eminent  counsel,  I  diould  not  iiBgttrd^  the  aouroe  troB 
which,  the  money  came  as  a  eontrolling^  or  even  atn  important  ele* 
ment  in  determining  by  whom  the  action  should  be  brought.  It 
vas  in  the  county  treasuiy,  and  was  paid  from  the  treasury  m 
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idleged,  and  received  by  the  defendant  as  the  money  of  the  oouLty, 
upon  a  claim  against  the  county;  and,  if  snch  claim  ^as  f rauduleut^ 
flbd  the  pretense  nnder  which  the  money  was  obtained*  false,  tbo 
diifendant  is  necessarily  liable  to  the  county,  either  in  an  action 
fbrthe  frftud  or  for  money  had  and  recoiTcd,  and  is  estopped  from 
denying  the  title  of  the  county  to  the  money,  or  its  right  ta  re- 
claim- it,  if  in  fact  it  was  falsely  and  fraudulently  obtained.  These! 
considerations  lead  to  an  affirmance*  of  the  judgment  of  thei 
Supreme  Court. 

Whiles  in  view  of  some  of  the  circumstances  connected  with  the 
origin  and  hi^ry  of  this  suit,  we  might  wish,  for  the  purposes  ot 
this  action,  the  law  was  different,  we  can  but  declare  it  ag  we  find^ 
it;     There  is  nothing  in  the  transaction  itself,  or  facts  alleged  in 
the  complaint,  to  distinguish  this  case,  in  principle,  from  any  other 
in  which  the  funds  and  properi;y  of  a  county  have  been  embezzled, 
stolen  or  tortiously  appropriated,  or  tending  to  diow  that  the  right 
of  action  and  remedy  which  would  exist  in  such  case  in  any  count] 
of  the  State,  are  not  vested  in,  or  do  not  belong  to  the  county  of 
Hfew  York,  in  respect  to  the  wrong  complained  of  here.     Neither 
is  it  averred  in  the  complaint  that  obstacles,  in  any  form,  exist  to 
the  prosecution  of  such  remedy  by  the  county,  or  that  the  oorpo* 
rate  authorities  have  not  prosecuted,  or  will  not  and  cannot  effec- 
tually prosecute  for  the  alleged  wrong. 

\f  ere  it  believed  that  the  remedy  by  and  in  behalf  of  the  county 
was  not  plain,  palpable  and  firee  from  all  doubt,  we  might  hesitate 
in  giving  the  judgment  to  which  our  examination  has  led'  us,  lest 
a  flagrant  wrong  might  go  unpunished.  It  was  conceded  by 
counsel  f6r  the  plaintiffs,  upon  the  first  argument  of  this  appeal, 
tiiat  the  same  reasons  do  not  now  exist  for  maintaining  an  action 
by  the  State,  rather  than  the  county,  that  were  supposed  to  exist 
at  the  time  of  the  commencement  of  this  action.  Beferenoe 
was,  doubtless,  had  in  such  suggestion,  to  the  statements  of  the 
complaint  stricken  out  by  order  of  the  court  below,  acquiesced 
in  by  the  plaintiffs,  tending  to  show  collusion  between  the  county 
officials  and  the  wrong-doers,  and  the  difficulties  by  reason  of  such 
ODllusion  and  complicity,  in  the  way  of  an  effective  prosecution 
of  an  action  by  the  county.  Those  statements  are  not  now  in  the 
record,  and  the  position  and  relation  of  the  present  government 
of  the  county  to  the  defendants  is  supposed  to  have  been  changed. 
Whether  this  be  so  or  not,  is  not  material  upon  this  appeal,  as  the 
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record  diacloBOS  no  &ot  which  will  take  this  action^  or  osnee  of 
ar-tiiia,  out  of  the  general  principle  goyeming  all  like  cases.  It 
V'W  Qot  answer  to  ignore  well-established  rales  of  law,  and  inyent 
new  principles  and  modes  of  prooednre,  solely  by  reason  of  the 
magnitude  of  a  claim,  or  the  enormity  of  a  wrong,  so  long  as  there 
is  a  party  in  whom  the  cause  of  action  is  vested,  able  and  willing  to 
prosecute,  and  established  rules  of  law,  and  familiar  modes  of 
procedure,  give  an  ample  remedy  to  enforce  the  right  and  redress 
the  wrong. 

To  sustain  this  action  upon  the  ground  that  the  indiTiduals  acting 
in  the  transaction,  under  the  statute,  were  State  agents,  and  not 
the  agents  of  the  county,  would  lead  to  serious  results,  and  greatly 
embarrass  the  State  in  respect  to  the  many  millions  of  municipiJ 
obligations  which  haye  been  incurred  under  legislative  authority, 
only  differing  in  the  form  and  method  of  execution,  from  that 
eiercised  in  this  case.  The  State  cannot  make  the  actors  State 
agents  without  assuming  the  position  and  responsibility  of  prin- 
cipal, especially,  if  the  agency  is,  as  is  claimed  here,  of  a  character 
entitling  the  State  to  the  fruits  and  benefits  of  the  agency.  To 
sustain  the  action  upon  the  ground  of  State  sovereignty,  and  a 
general  State  guardianship  over  municipal  corporations,  and  their 
rights  and  property  interests,  without  legislation  upon  this  subject, 
and  hold  that  for  an  invasion  of  the  property  rights  of  a  public 
corporation,  an  action  will  lie,  in  the  discretion  and  at  the  instance  of 
the  attorney-general,  in  the  name  of  the  people,  to  the  exclusion  of 
or  concurrent  with  a  like  right  of  action  in  the  corporation  damni- 
fied, would  introduce  a  new  and  strange  doctrine,  subverting  those 
by  which  the  rights  and  obligations  of  that  class  of  corporations 
have  been  governed,  and  lead  to  confusion  and  embarrassment  in 
the  future,  in  the  administration  of  the  affairs  and  redressing  of 
wrongs  to  the  property  rights  of  municipal  corporations.  The 
right  to  bring  actions  for  injuries  to  their  property  is  expressly 
conferred  and  given  to  counties  by  statute,  and  this  necessarily 
excludes  the  right  of  the  State  to  bring  an  action  for  the  same  cause. 
It  is  not  intended  to  deny  that  a  case  may  be  made  in  which  the 
attorney-general  may,  in  the  name  of  the  people,  institute  and 
maintain  an  action  against  a  wrong-doer,  and  the  public  corpora- 
tion whose  rights  have  been  invaded  or  threatened,  and  tlic  govern* 
ins^  body  of  such  corporation,  to  enforce  a  right,  or  redress  a  wrong, 
or  prevent  a  breach  of  trust,  where  the  governing  body  is  faithless 
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to  its  trusty  or  a  purty  to  the  wrong.    Snoh  a  oase  it  not  madelMn, 
and  the  question  is  not  before  as. 
The  judgment  should  be  afBrmed, 

RA.PALLO,  J.,  deliTored  a  dissenting  oplniony  and  Ohuboh^  Ob. 
J.,  oonoorred  in  the  dissent 


Mmn,  appeOanti  t.  Buffalo^  Oobbt  avb  FmaBuneK  Baxu 

BOAD    OOXFAVT. 

<n  If .  T.  au 

rsfffwsrf  MfpMvKM— KsMKCy  for  U^wrtM  emtmd  wkU$  la  tfts 
ktmd»  tf  rde0i90r^^tif4t$qf  $ale  of  road  and  ftranMte. 

weaifst  or  aaslgnae  of  a  railroad  eompsay  appointed  In  infolnntaiy  baak- 
nplcgr  pioeeedSngs  Is  not  the  sgent  of  the  eorporalloa,  so  sa  to  render  It 
Bsble  for  Injuriee  caosed  bj  hie  n^llgenee  while  openUing  the  road. 

▲  nttroad  eorporation  was  thrown  into  InTolantary  bankruptcy^,  and  the  road 
WIS  operated  bj  the  assignee.  The  propert j  and  franchises  of  the  oorporatioa 
were  sold  to  holden  of  bonds  of  the  road.  Befora  the  sale  was  eoafirmed, 
and  while  the  assignee  was  operating  the  road,  plaintUT's  Intestete  was  aegll* 
gently  killed.    BIM,  that  the  corporation  was  not  liable.* 

M  SMSM  that  the  parehasen  at  an  assignee's  sale  of  the  propert j  and  fraaehlses 
ai  a  baakropt  railroad  eorporation  do  not  aeqairs  the  corporate  entity  or 
beeome  stockholdera 

AOTION  to  leoover  for  the  negligent  killing  of  a  passenger  on  de- 
fendant's railroad.  The  railroad  corporation  was  adjudicated 
an  inyoluntary  bankrupt  July  19,  IS?^,  and  a  special  rooeiTer  was  ap- 
pointed^ who  took  possession  of  and  operated  the  road.  In  October, 
1872^  the  recdver  was  made  assignee ;  the  road«  property  and  fran- 
chises were  sold  December  7, 1872,  to  holders  of  first  mortgage  bonds; 
December  24,  1872,  the  death  of  plaintiff's  intestate  was  negli- 


*  In  Gordol  t.  Barney,  the  Court  of  Appeals  of  Kew  York  decided  (Not.  8Q» 
1S75)  that  an  action  does  not  lie  against  the  receiver  of  a  baakmpt  corporation 
^(pointed  by  the  court  and  carrying  on  the  basiuess  of  sech  corporation  under 
She  sanction  of  the  coort,  for  injuries  to  a  passenger  upon  such  railroad,  caused 
tj  the  negligence  of  the  employees  of  such  receiver.  See  13  Alb.  L.  J.  43  -  Kip 
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ggniAfOUXXB^f  and  on  Janitary  2^y  1873,  the  aforesaid  sale  wasoon* 
firmed.  After  the  accident,  one  Phillips  took  possession  of  the  road  • 
and  is  now  operating  it,  and  ckiins  toltethe  owner  of  it  The 
plaintiff  obtained  a  yerdict  and  a  judgment  thereon,  which  waa 

r^VJ^nsMat'Obiferftl  Term.    The  pkhiliff  appeeded  to  this  court 

<••...•  ... 

B&nj\  H.  Austin^  Jr.,  for  appellant  Defendant  exists  as  % 
corporation  and  can  be  sned  as  snch.  Laws  1864,  ch*  422,  p.  1006; 
Stone  V.  W.  Tr.  Co.,  38  N.  T.  240-242;  Mickles  v.  Rochester  (Xtf 
Banky  11  Paige,  118;  People  t.  Prest.  Manuf.  Co.,  9  Wend.  351- 
382;  TovMir  v.  i?afc,,4l5  Barb-  ajpl;  OUman  v.  0.  P.  Sugar  Q?., > 
Lans.  482,  484;  People  Y..;4^.it^Jt.  R  R.  Co.,  24  N.  Y.  261 ;  WO- 
litte  T.  WaiU,  25  id.  577-582;  Laws  1832,  ch.  295;  3  Edm.  Stats, 
at  Large,  674;  N.  T.  M.  IrQif,  Works  v.  Smith,  4  Dn-r,  365-379; 
Talmadge  t.  Pell,  6  Paige,  410-414.  A  corporation  cannot  dele* 
gtuteilunotbions  given  it  by  the  legislature  without  ez^Mi  legislative 
sanction.  Beman  v.  Rufford,  6  R  L.  ft  Eq.  106-110;  Winch  y. 
B.,  etc.,  R.  R.  Co.,  13  id.  506-517;  S.  T.  R.  A  R.  D.  Co.  v.  0.  N. 
R:  Cb.>  T9  id.  BV^^19^  7.  S  A  iJl  R.  Co.  v.  JT^rr,  17  BMtf.  %9ltf 
601;  Adams  v.  Bl,  St.  £  B.  R,  R.  Co.,  5  Nat  B.  Reg.  256,  Sf  iL 
8.  463;  Laws  1850,  cK.  140,  g  28,  sub.  10;  Laws  1857,  ch.  444,  g  1; 
Seymour  y.  C.  it  N.  F.  R.  R.  Co.,  25  Barb*  308.  The  statute  in 
bankruptcysupersedes  all  State  statutes  inconsistent  with  it  as  to 
the  manner  of  disposal  and  sale  of  the  bunkmpt's  property.  Sii^ 
not  T.  Davenport,  22  How.  (IT.  9. )  227;  Briggs  v.  Comm.  of  P'mn^ 
re  Pet  617;  Houston  v.  Moore,  5  Wheat  1,  21,  22^;  Tn  re  Kirk,  1 
park.  Cr.  77,  88;  Gibbons  v.  Ogden,  9  Wheat  1;  Passenger  Oases,. 
7  How.  (U.  S.)  394-399;  Cooley  v.  Wardens  Phil,  2  id.  299. 
When  the  assignee  qualified,  he  became  the  owner  of  all  the  fran- 
chises and  property  of  the  defendant  Bankr.  Act,  g  14;  McLarm 
V.  Hartford  Fire  Ins.  Co.,  5  N.  Y.  151;  Adams  v.  B.,  H.  <£  E.  R 
R.  Co.,  4  Nat  B.  Reg.  101.  It  was  not  the  absolute  duty  of  the 
assignee  to  run  the  road.  Jackson  ▼.  De  Forest,  14  How.  81-83; 
Smith  V.  JV:  r.  a  S.  Co.,  28  id.  377;  Dagton  v.  Wilkes,  17  id.  510- 
512;  Crane  v.  Ford,  Hopk.  114;  Martin  v.  Van  Schaiek,  4  Paige^ 
479,  480.  Bankruptcy  did  not  dissolve  the  corporation.  1  B.  S. 
(marg.  page)  600,  §  1,  subs.  1,  2;  Until  dissolved  by  judgment  of 
the  court,  defendant  remains  intact  as  a  corporation,  and  in  case 
of  injury  to  any  one,  by  the  exercise  of  its  franchises  as  such,  it  is 
ifce  party  to  be  sued.    King  y.  Bmory,  2  T.  &  515-536;  King  r. 
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Pa$8more,S  id.  190^  244;.  iSi^.  (7afKa  (7o:  vi  jSorA^m,  9  W.  &  &  97{ 
W.  d  T.  Plank-road  r.  Griffin,  67  Pena.  417. 

i        ■    4  '  •       ■ 

FrankUn  D.  Loeke^  for  respondent 

OROYBBy  J^  The  qnestion  in  this  caae  is,  wbethei  the  defeodant 
wav  liable  for  the  injury  songht  to  be  redressed  in  the  actionl  It 
was  not  80  nnlees  the  positiDns  of  the  plaintiffs  connsel  can  be 
sustained.  These  are  tiiat  Barney^  while  operating  the  r6ad^  after 
his  appointment  as  qpeciid  receiyer  by  the  oourfc^  in  the  bankruptcy 
proc^ings  against  the  defendant^  and  while  operating  the  same 
as  assignee  in  bankruptcy,  was  acting'  as  the  agent  and  servant  of 
the  defendant.  If  he  was  so  acting,  it  follows  that  the  defendant 
was  responsible  to  passengers*  for  injuries  receiyed  tiirough  his 
negligenoe  and  the  negligence  of  those  employed  by  him  in  operat- 
ing the  road. 

The  counsel  further  insists  that^  as  tbe  injnry  Was  recdved  by  the 
intestate  after  the  sale  of  the  road,  fixtures,  etc.,  by  the  assignee  in 
bankruptcy,  the  purchasers  at  such  sale  acquired,  in  addition 
to  the  property  purchased,  all  the  franchises  before  possessed  by 
the  defendant,  and  also  the  legal  entify  of  the  corporation,  so  that 
this  entity  was  by  the  sale  and  purchase  transferred  to  the  purchase 
era,,  who  thereby  became  the  corporators  constituting  the  corpora^ 
tion;  such  purchasers  taking  the  place  of  the  former  stockholders 
therein^  Should  this  liast  position  be  sustained,  I  do  not  see  How 
it  would  aid  the  plaintiffs.  Although  the  ssde  took  place  prior  to 
.the  happening  of  the  injury,  it  was  made  subject  to  confirmation 
by  the  court;  and  tliis  was  not  obtained  and  the  property  was  not 
conveyed  to  the  purchaser^  until  some  time  thereafter. 

It  is  insisted  by  the  counsel  that  the  deed,  when  given,  related 
back  to  the  time  of  the  purchase.  Conceding  this  to  be  so,  it  does 
not  follow  that  they  wei*e  responsible  for  the  negligence  of  those 
operating  the  road.  Before  the  confirmation  of  the  sale  and  oon- 
veyance  of  the  property,  the  purchasers  had  no  right  to  intermed- 
dle with  the  road  or  any  of  the  property  purchased ;  and  there  war 
no  evidence  that  they  in  fact  did  so.  Those  operating  the  road 
were  not  employed  by  them,  were  not  subject  in  any  respect  to 
their  control,  were  not  their  enrployoes  or  servants,  and,consequcntlyi 
they  were  not  responsible  for  their  negligence.  But  I  think  that 
ttie  pnTchasers  did  not;  by  the  purchase,  take  the  place  of  the  pre- 
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eristing  stookholdera  of  the  defendant^  and  thereby  become  its  ooiw 
porators,  aoquiring  the  corporate  entity.  Tme,  they  acquired  the 
railroad  tracks,  fijftares,  rolling  stock,  eta,  together  with  the  right 
or  franchise  of  using  it  for  the  same  pnrpoees  that  the  defendant 
was  authorized  to  use  it,  subject  to  the  same  duties  to  the  public 
as  the  defendant  had  been. 

The  counsel  cites  The  OommanweaUh  t.  Cbntral  Passenger  Rail- 
way ^  52  Penn.  St  506,  as  showing  that  the  purchasers  acquired  and 
became  the  corporators  by  the  purchase.  An  examination  of  this 
case  shows  that  it  was  decided  wholly  upon  a  statute  of  that  State, 
passed  in  1861,  and  another  in  1868.  WeOsborough,  etc.  Planks 
road  T.  Oriffin,  57  Penn.  St  417,  was  a  case  where  the  purchase  was 
made  before  the  passage  of  the  act  of  1861,  and  the  court  held  that 
the  purchasers  did  not  become  a  corporation. 

The  counsel  cites  chapt'Cr  444  of  the  Laws  of  1867,  and  subse- 
quent acts  amending  the  same  as  sustaining  his  position.  By  these, 
power  is  conferred  upon  railroad  corporations  to  borrow  money, 
and  mortgage  their  road,  franchises,  eta,  to  secure  its  repayment; 
and  proyision  is  made  for  the  sale  of  the  property,  franchises,  eta, 
in  case  of  default  in  payment,  and  for  enabling  the  purchasers, 
and  others  that  they  may  associate  with  them,  to  organize  a  new 
-^rporation  ;  but  there  is  nothing  in  any  of  the  proyisions  show- 
ing  that  the  purchasers  became  stockholders  in  the  existing  cor- 
poration, or  that  that  is  transferred  to  and  became  rested  in  them. 
Indeed,  were  this  so,  the  property  purchased  would  be  liable  to  all 
the  existing  debts  of  the  corporation ;  and  thus  the  mortgage 
security  and  the  rights  of  the  purchaser  might  be  entirely  defeated. 
I  think  it  clear  that  the  corporation  did  not  rest  in  the  purchasers, 
4ind  that  they  did  not  become  stockholders  or  corporators  in  tho 
pre-existing  corporation. 

In  reference  to  the  position  that  the  receiver  and  assignee  was  the 
agent  and  servant  of  the  defendant,  who  was,  therefore,  liable  for 
his  acts,  it  must  be  borne  in  mind  that  the  defendant  was  not  a 
voluntary  bankrupt.  The  appointment  of  Barney  as  receiver  was  by 
the  court,  against  its  will.  It  had  nothing  to  do  with  his  appoint- 
ment,  or  any  control  over  his  employees.  Upon  what  principle  can 
the  defendant  be  held  responsible  for  their  negligence  ?  A  master 
or  employer  is  held  liable  for  the  negligence  of  those  in  his  service 
for  the  reason  that  it  is  his  duty  to  enforce  the  observance  of  care 
^y  them.     He  is  held  liable  to  those  injured  by  the  fiulure  by  him 
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to  perform  this  duty.  But  this  has  no  application  to  the  present 
ease.  Here  the  defendant,  by  the  act  of  the  law,  has  been  deprived 
ef  the  possession  of  the  road  and  of  all  control  over  those  engaged 
in  operating  it ;  and  by  like  act,  the  possession  and  control  hae 
been  giren  to  others.  The  defendant  had  not,  thereafter,  any 
thing  to  do  with  operating  the  road.  Tme,  if  profits  were  earned 
thereby,  they  would  inure  to  the  benefit  of  the  defendant  by 
becoming  assets  for  the  payment  of  debts.  But  this  did  not  make 
it  liable  for  the  conduct  of  those  in  no  sense  its  employees  or  ser- 
Tants.  The  employees  must  look  to  those  who  employed  them  for 
compensation;  and  those  who  contracted  with  the  receiver  or 
assignee  must  also  look  to  him.  He  was  liable  for  the  breach  ol 
contracts  made  by  him,  and  for  injuries  sustained  by  his  negli* 
gence  or  that  of  his  employees  in  their  performance.  Rogers  t.. 
Wheeler,  43  N.  T.  698. 

Whether  the  court  would  have  permitted  its  oflScers  to  be  prose* 
cutod  at  law  for  the  injury,  or  would  itself  have  afforded  the  proper 
redress  and  protected  him,  by  injunction,  against  suits  in  other 
courts,  is  a  question  not  involved  in  the  case. 

Whether  the  surrogate  of  Erie  county  had  jurisdiction  to  grant 
letters  of  administration  of  the  goods,  etc.,  of  the  intestate,  depends 
upon  the  question  whether,  at  the  time  of  his  death,  he  was  an 
inhabitant  of  that  county,  or  of  the  State  of  Pennsylvania.  If  the 
former,  the  surrogate  of  that  county  had  such  jurisdiction.  If 
the  latter,  he  had  not  2  Stats,  at  Large,  75,  §§  28, 24.  Upon  this 
point  the  evidence  was  not  entirely  clear  ;  and  I  am  not  prepared 
to  say  that  the  trial  judge  erred  in  his  ruling  in  respect  to  it;  although 
the  judgment  was  reversed  and  a  new  trial  ordered  by  the  General 
Term,  yet  no  opinion  was  given.  The  trial  court  would  have  had 
no  knowledge  of  the  views  of  that  court  as  to  the  law  governing 
the  case,  and  might  have  been  much  embarrassed  in  consequence. 

The  order  appealed  from  must  be  aflirmed,  and  judgment  abso 
Inte  given  against  the  plaintiff  upon  the  stipulation. 

All  eoncur. 

Order  affirmed,  mnd  judgment  aecardinglg* 
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After  the  reoorerj  of  a  Jadgmenl  in  the  New  York  Sapreme  Courts  and  as 
appeal  to  the  General  Term»  the  defendant  was  declared  a  bankrupt  on  hU 
own  application.  Held,  that  the  defendant  had  a  BufDcient  Interest  in  the 
case  after  his  bankruptcy,  to  sustain  a  further  appeal  to  the  Court  of  Appeals 
of  the  State,  the  assignee  in  bankruptey  not  baring  intervened  in  the 
(See  note,  p.  907.) 


M 


OTION  to  diarnin  an  appeal     The  cage  is  stated  in  the 
opinion. 


Sawyer  S  RussA,  for  motion. 
S.  C.  JafMB,  opposed. 

Bapallo,  J.  After  the  reoovery  of  judgment  in  this  case,  and 
an  apppeal  to  the  General  Term,  the  defendant  was  declared  a  bank- 
rupt on  his  own  application.  The  plaintiff,  nevertheless^  with  notice 
of  that  fact,  proceeded  to  the  argument  of  the  appeal  at  (Jeneral 
Term,  and  obtained  a  judgment  of  afiQrmance,  and  for  the  cost  of  the 
appeaL  From  that  judgment  the  defendant  appeals  to  this  court 
The  plaintiff  moves  to  dismiss  this  appeal,  on  the  ground  that  it 
can  only  be  prosecuted  by  the  assignee  in  bankruptcy,  and  cites  the 
case  of  HemdofiY.  Howard,  9  Wall.  664,  as  a  controlling  authority. 

Giving  to  the  decision  in  that  case  the  largest  effect  which  can 
legitimately  be  claimed  for  it,  it  amounts  only  to  this  :  That,  in  an 
appeal  from  a  judgment  against  an  adjudged  bankrupt,  the  assignee 
in  bankruptcy  may,  if  he  see  fit,  intervene  and  be  substituted  for 
the  bankrupt.  Where  the  bankrupt  is  seeking  to  maintain  a  right 
to  property,  which  right,  if  existing,  has  passed  to  the  assignee, 
the  latter  is  the  proper  party  to  prosecute  the  action  or  appeaL 
When  the  bankrupt  is  seeking  to  prevent  the  establishment  of  a 
claim  against  himself,  the  assignee,  in  the  interest  of  creditors,  may 
well  be  allowed  to  intervene  in  order  to  exclude  claims  which,  if 
established,  might  be  entitled  to  dividends.     But,  in  the  latter 
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case,  the  bankrupt  also  certainly  has  an  interest  sufficient  to  entitle 

him  to  main  tain,  an  appeal.    He  may  never  obtain  a  discharge,  and 

then  the  erroneous  judgment  will  be  a  charge  upon  him.     But,  iiv 

the  present  case,  the  bankrupt  has  a  direct  and  exclusive  interest 

to  a  certain  extent.    The  judgment  of  affirmance  appealed  from 

contains  also  a  judgment  against  the  bankrupt  for  the  costs  of  the 

appeal  incurred  after  the  bankruptcy.     These  costs  would  not  be 

INEovable  against  the  bankrupt's  estate,  and  his  liability  therefor 

would,  consequently,  not  be  afFected  by  the  discharge  should  he 

obtain  one,  and  as  to  the  recovery  for  these  costs,  the  assignee  has 

no  interest.     The  bankrupt,  therefore,  having  a  sufficient  interest 

to  sustain  an  appeal,  and  the  assignee  not  asking  to  be  substituted, 

but  for  aught  that  appears,  being  content  with  the  action  of  the 

bankrupt  in  protection  of  the  interests  which  they  both  represent, 

we  do  not  perceive  any  ground  upon  which  the  other  party  is  entitled 

to  ask  that  the  appeal  be  dismissed. 

All  condur. 

Motion  denied, 

KoTB.  —In  Butter  ▼.  (7tf^,  decided  bj  tbe  United  States  Supreme  Court  at- 
t|ie  term  oommencing  October,  1K75,  it  was  held  that  the  bankrupt  law  has  not 
deprived  the  State  courts  of  jurisdiction  over  suits  brought  to  decide  rights  o. 
property  between  the  bankrupt  and  his  assignee  and  third  persons.  The  court 
aaid:  *'It  is  a  mistake^ to  suppose  that  the  bankrupt  law  avoids,  of  icsown 
force,  all  Judicial  proceedings  in  the  State  or  other  courts,  the  instant  one  of 
the  parties  is  adjudged  a  bankrupt.  There  is  nothing  in  the  act  which  sanc- 
tions such  a  proposition.'*  And  again,  "  The  opinion  seems  to  have  been  quite 
prevalent  in  many  quarters  at  one  time,  that  the  moment  a  man  is  declared  a 
bankrupt,  the  District  Court  which  has  so  adjudged,  draws  to  itself  by  that  act, 
not  only  aU  control  of  the  bankrupt's  property  and  credits,  but  that  no  one 
oan  litigate  witli  the  assignee's  contested  rights  in  any  other  court  except  in  so 
far  as  the  Circuit  Courts  have  concurrent  jurisdiction;  and  that  other  courts 
ean  proceed  no  further  in  suits  of  which  they  had  at  that  time  fuU  cognizance. 
And  it  was  a  prevalent  practice  to  bring  any  person  who  contested  with  the 
assignee  any  matter  growing  out  of  disputed  rights  of  property  or  of  contracts 
into  the  bankrupt  court  by  the  service  of  a  rule  to  show  cause  and  to  dispose 
of  their  rights  in  a  summary  way.  This  court  has  steadily  set  its  face  against 
this  view.  The  debtor  of  a  bankrupt*  or  the  man  who  contests  the  right  to  real 
or  personal  property  with  him,  loses  none  ot  these  rights  by  the  bankruptcy  of 
his  adversary.  The  same  courts  remain  open  to  him  in  such  contests,  and  the 
statute  has  not  divested  these  courts  of  jurisdiction  in  such  actions.  If  it  has 
for  certain  classes  of  actions  conferred  a  jurisdiction  for  the  benefit  of  ths 
assignee  in  the  Circuit  and  District  Courts  of  the  United  States,  it  is  concur- 
reut  with  and  does  not  divest  that  of  the  State  courts.  These  propositions  are 
supported  by  the  foUowing  cases  decided  in  this  court:  Sm4thv,  Maaon,  II 
WaU.  419;  ManitaUy.  Ktwx.  16  id.  551;  Mayay.  EHUon,  ^0  id.  a4;  Doe  v.  ChO- 
-dnsM,  21  id.  042.    See.  also,  BUhop  v.  JoltiMon,  Woolw.  SM."  —  Rep. 
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IMendaiitf  ^ontmeted  with  J.  for  goods  and  sent  to  him  their  notee  for  th* 
amoimt  of  the  porohase.  Sabseqaentlj  J.  pnrehMed,  and  I17  fraadoleul 
topreeentatlonfl  proeored  goods  of  the  kind  reqoired  from  plaintilDi  aa& 
delivered  them  to  defendants.  HM,  that  pbdntilBi  eonld  reeoyer  the  gooda 
of  defendant*  the  latter  having  parted  with  the  notes  npon  the  fidth  of  the 
agreement  of  J.,  and  npon  Ills  credit  alone. 

In  order  that  a  parehaser  from  a  frandaient  vendee  may  be  protected,  he  mnil 
have  parted  with  valae  npon  the  apparent  title  of  the  wrong-doer  and  hla 
right  to  dispose  of  the  property.* 

MOTION  for  re-aignment  The  facts  are  these:  One  Jeffries 
oontraoted  with  defendants,  Angnst  21;  1868,  to  sell  them 
I98OO  bags  of  linseed.  Defendants  mailed  to  Jeffries  their  notes 
for  the  pnrohase-money,  which  were  immediately  pledged  by 
Jeffries  as  a  collateral  for  a  loan.  On  the  Slst,  Jeffries  contracted 
with  plaintiffs  for  1>800  bags  of  linseed,  and  on  the  24th,  they  were 
induced  by  fraudulent  representations  of  Jeffries  to  deliTer  to  him 
an  order  upon  a  warehouse  for  1,870  tmgs  of  linseed.  Jeffriea 
obtained  these  bags  and  consigned  them  to  defendants  in  part  ful- 
fillment of  his  contract  with  them.  He  also  forwarded  to  them  % 
bill  of  lading.  Plaintiffs  demanded  the  linseed  of  defendants^  bnt 
they  refused  to  deliver  it    See  S.  0.,  14  Am.  Bep.  S89. 

Jame»  G.  Carter ,  for  motion. 

Edwards  PiempatU,  opposed* 

Allbk,  J.  The  question  considered  by  this  court,  and  discussed 
in  the  opinion  delivered  on  giving  judgment  upon  Uiis  appeal, 
that  distinctly  presented  by  the  exceptions  to  tha  ruling  and 
ions  of  the  judge  upon  the  trial,  and  as  that  was  decisive  and  led 
to  an  affirmance  of  the  order  granting  a  new  trial  and  a  final  judg- 
ment for  the  plaintiffs,  it  was  not  deemed  necessary  in  assigninip 

*  See  Barker  v.  iMnsmore,  18  Am.  Bep.  e87. — RiP. 
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tlie  reasons  for  the  judgment^  to  canvass  particularly  the  argnmenty 
or  review  in  detail  the  authorities  cited  by  connsel  upon  a  some- 
what different  view  of  the  case.  The  entire  brief,  and  all  the 
authorities  cited,  were,  nevertheless,  carefully  examined  and  con* 
aidered ;  and,  had  the  court  adopted  the  views  of  the  learned  coun- 
sel for  the  appellants,  it  is  possible  a  way  might  have  been  found 
to  sustain  the  defendants'  claim  to  the  property,  notwithstand* 
ing  the  pointed  exceptions  to  propositions  in  the  instructions  to  the 
jury,  which  were  deemed  erroneous.  The  case  has  been  again 
carefully  examined,  and  upon  the  theory  of  the  counsel  for  the 
sppellants,  and  with  the  aid  of  his  very  able  brief,  submitted  upon 
the  present  motion,  and  the  court  sees  no  reason  to  interfere  with 
the  judgment  already  given.  It  is  proper  to  say  that  the  unusual 
delay  in  passing  upon  the  present  application  has  not  been  because 
of  any  intrinsic  difficulties  in  the  question  presented,  or  any  seri- 
ous doubt  as  to  the  correctness  of  the  former  decision. 

Isolated  expressions  may  be  found  in  elementary  treatises,  as  well 
as  in  judicial  opinions,  which  give  color  to  the  claim  of  the  defend- 
ants, to  hold  the  property  in  dispute  as  against  the  plaintiffs,  but 
these  were  not  intended  to,  and  do  not,  give  the  rule  by  which  this 
and  like  cases  are  controlled.  They  are  all  proper,  in  the  connect 
lion  in  which  they  are  found  and  for  the  purposes  for  which  they 
were  used,  and  ought  not  to  receive  any  other  interpretation  than 
snoh  as  was  designed  by  the  authors.  It  must  be  conceded  that, 
upon  the  delivery  of  the  goods  to  Jeffries  by  the  plaintiffs,  under 
the  circumstances,  the  property  passed  to  Jefhries,  and  the  fact  that 
the  delivery  was  induced  by  fraud  did  not  render  the  contract  void. 
It  was  merely  voidable  at  the  instance  of  the  plaintiffs,  who  might 
elect  to  disaffirm  the  contract  and  reclaim  the  property.  That  is, 
the  contract  of  sale  was  defeasible  at  the  election  of  the  plaintiffs, 
the  vendors,  if  the  election  was  seasonably  made,  and  the  goods 
reclaimed  in  proper  time,  after  the  discovery  of  the  fraud.  The 
plaintifb  could  lose  the  right  by  delay  as  against  the  wrong-doer, 
if,  in  consequence  of  such  delay,  his  position  should  be  changed, 
and  they  would  have  lost  it  absolutely  if  during  the  inter?al 
between  the  delivery  of  the  goods,  the  vesting  of  this  defeasible 
title  in  the  purchaser,  Jeffries,  and  the  disaffirmance  of  the  sale  by 
the  plaintiffs,  the  goods  had  been  sold  to  an  innocent  :hird  party 
for  a  valuable  consideration.  The  superior  equity  of  a  purchaser  erf 
property  from  one  who  has  acquired  a  title  defeasible  at  the  election 
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of  the  former  owner  and  yendor,  by  reason  of  fraud,  to  that  of 
snoh  owner  seeking  to  reolaim  his  property,  is  baaed  npon  the  fact 
that  acting  upon  the  eyidenoe  of  title  which  the  owner  has  per- . 
mitted  the  wrong-doer  to  assame  and  possess,  he  has  been  induced 
to  part  with  value,  and  will  be- the  loser  because  of  the  credit 
given  to  the  apparent  ownership  if  he  is  compelled  to  surrender 
the  property.  The  mere  possession  by  the  party  claiming  to  hold 
will  not  sustain  his  claim,  but  the  circumstances  under,  and  con- 
sideration upon,  which  he  has  acquired  the  possession,  are  also  mate- 
rial. Were  it  otherwise,  an  assignee  for  the  benefit  of  creditors, 
or  one  who  should  take  as  collateral  security  for  the  payment  of  a 
precedent  debt,  would  hold  as  against  the  original  owner,  which 
i8  not  claimed  and  is  contrary  to  the  whole  current  of  authority. 
Several  things  must  concur  to  bar  the  claim  of  the  defrauded 
vendor.  !•  He  must  have  parted  with  possession  of  his  prop- 
erty with  intent  to  pass  the  title  to  the  wrong-doer,  thus  giving 
him  the  apparent  right  of  disposal.  If  property  is  taken  feloni- 
ously or  without  the  consent  of  the  owner,  the  taker  can  make 
no  title  to  it,  even  to  an  innocent  purchaser  with  value.  2.  A 
thiid  party  must  have  acquired  title  from  the  wrong-doer  with- 
out  notice  of  the  defects  in  his  title  or  knowledge  of  circum- 
stanoes  to  put  him  to  an  inquiry  as  to  the  source  of  his  title. 
And,  8.  Such  third  party  must  have  parted  with  value  upon  the 
faith  of  the  apparent  title  of  the  wrong-doer,  and  his  right  to 
dispose  of  the  property.  If  any  of  these  elements  are  want- 
ing, the  vendor  seasonably  pursuing  his  legal  right,  may  have  his 
property.  That  this  formula  very  closely  resembles  that  by  which 
an  estoppel  in  pais  is  defined  and  limited  is  true,  and  this  must 
necessarily  be  so,  so  long  as  the  rights  based  upon  each  have 
the  same  equitable  foundation.  The  defendants  parted  with 
no  value,  incurred  no  liability,  and  in  no  respect  changed  their 
situation  in  the  interval  between  the  delivery  of  the  merchan- 
dise by  the  plaintiffs  to  Jeffries,  and  their  disaflSrmance  of  the  con- 
tract, and  reclaiming  the  goods.  In  other  words,  they  did  nothing 
in  consequence  of  such  delivery  to  Jeffries,  or  based  upon  his  title 
and  possession,  and  are  in  precisely  the  same  situation  as  if  the 
goods  had  never  left  the  possession  of  the  plaintiffs.  They  parted 
with  their  notes  and  incurred  obligations  upon  the  faith  of  the 
promise  and  agreement  of  Jeffries  and  upon  his  credit  alone. 
It  is  possible  that  the  claim  of  the  defendants  to  hold  as  banaJU^ 
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piutAiaaera  for  value  is  sustained  by  F&fAy  t.  Priichard,  2  SandL 
151,  but  this  case  is  so  at  war  with  principles  recognised  as  weU 
settled  by  this  court  in  analogous  cases,  that  it  cannot  be  regarded 
as  well  decided.  The  cases  cited  from  Maine  and  Illinois,  Lee  t. 
XimbdU,  45  Me.  172;  BiMen  v.  Haughwaut,  42  IlL  18,  treat  the 
case  as  analogous  to  a  transfer  of  negotiable  paper,  and  hold  that  a 
precedent  debt  is  a  valuable  consideration  for  the  transfer,  and 
gives  the  transferee  a  good  title  as  against  the  former  owner.  This 
is  in  direct  conflict  with  the  uniform  decisions  in  this  State,  from 
Bay  V.  Ooddingtofh  5  Johns.  Oh.  54;  affirmed,  20  Johns.  687,  to 
Weaver  v.  Borden,  49  N.  Y.  286;  affirmed,  Turner  v.  Treadway,  58 
id.  650.  One  other  case  from  Maine  cited  by  the  counsel  for  the 
appellants,  TUeamb  v.  Wood,  88  Me.  561,  recognises  the  necessity  of 
a  valuable  consideration,  as  that  term  is  understood  and  used  by 
the  courts  of  this  State,  as  necessary  to  give  the  purchaser  of  prop- 
erty from  a  fraudulent  vendor  a  superior  equity  and  title  to  that  of 
the  former  owner,  and  find  such  a  consideration  in  the  transfer  of 
property  before  then  stolen  from  the  defendant  The  court  say: 
''  Here  the  defendant  being  the  owner  of  stolen  property,  with  his 
right  and  title  unimpaired  by  the  felony,  transferred  it  to  McOlnre 
for  the  property  in  question,  in  part  payment,  at  least  This  con- 
stituted a  valuable  consideration  for  his  purchase,  given  at  the  time. 
Thus,  it  appears  that  he  was  a  purchaser  of  the  gold  watch,  iona 
Ude,  for  a  valuable  consideration,  and  without  notice  of  the  fraud 
by  which  his  vendor  acquired  it  This  gives  him  a  superior  equity 
and  a  better  right,  and  enables  him  to  hold  the  property  against  the 
defrauded  vendor."  Hutton  v.  OruUwell,  1  EL  ft  Bl.  15,  and 
Mercer  v.  Peterson,  L.  B.,  2  Ex.  304,  relied  upon  in  support  of 
this  application,  presented  questions  under  the  English  bankrupt 
acts,  and  merely  decided  that  a  transfer  of  effects,  by  the  bankrupt^ 
in  performance  of  a  prior  executory  agreement,  for  which  a  full 
consideration  had  been  paid  at  the  time  of  the  agreement,  was  not 
within  the  condemnation  of  the  act  or  affected  by  the  proceedings 
in  bankruptcy.  They  do  not  bear  upon  the  question  before  us.  Li 
Obni^h  V.  X.  and  N,  W.  R.  Co.,  L.  B.,  7  Exch.  26,  the  question 
was,  whether  the  claim  to  disaffirm  the  sale  of  the  goods  was  season- 
ably made  by  the  defrauded  vendor.  The  vendor  had  first  sought 
to  stop  the  goods  in  transitu,  which  was  an  act  in  affirmance  of  the 
sale;  but  the  transit  was  ended  before  notice  reached  the  carrier. 
There  was  no  act  avoiding  the  contract  on  the  ground  of  fraud  done 
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by  the  vendor^  until  the  plea  in  the  action  by  Olongh^  who 
found  by  the  jury  to  be  cognizant  of,  and  a  party  to,  the  fraud  in  * 
the  purchase.  No  question  of  consideration  or  the  validity  of  any 
sale  of  the  goods  by  the  fraudulent  purchaser  was  in  the  case,  or 
considered  by  the  court  Disbrow  t.  MeBanald,  5  Bos.  180;  S.  0., 
9ub  fumL  Winne  t.  MeDonaid,  89  N.  Y.  383,  was  clearly  within  the 
rule  upon  the  interpretation  given  to  the  transaction  by  the  courts. 
It  was  said  by  the  Superior  Oourt  that  Perry  ft  Co.,  the  purchasers 
of  the  wheat,  had  the  full  possession  of  it  in  the  precise  manner 
that  the  contract  between  them  and  the  plaintifls  contemplated, 
and  that  the  purchase  and  possession  of  Perry  were  such  as  to 
enable  him  to  confer  upon  a  bona  fide  purchaser,  a  pledgee  for  valuer 
a  title  valid  as  against  the  plaintifb;  and  that  the  advance  was 
made  by  the  defendants  after  the  delivery  to  Perry  ft  Co.  of  the 
documentary  evidence  of  title,  and  the  wheat  pledged  as  security 
at  the  time  of  the  advance.  The  evidence  upon  the  record  in  this 
court,  it  would  seem,  left  the  precise  time  when  some  of  the  oocur- 
rences  took  place  in  doubt,  but  that  the  specific  wheat  was  pledged, 
at  the  time  of  the  advance,  was  established,  although,  possibly,  the 
muniments  of  title  were  not  then  delivered.  The  title  and  posses- 
sion had  vested  in  Perry  ft  Co.  at  the  time  of  the  pledge;  and  that 
fact  clearly  distinguished  that  from  the  present  case. 

Judge  BoswoBTH,  in  Caldwell  y.  Bartlett,  8  Du.  841,  and  Xegeer 
V.  Harheckf  id.  878,  recogniies  the  doctrine  that  the  advance  must 
be  made  or  consideration  parted  with  upon  the  faith  of  the  title  of 
one  in  actual  possession  of  the  property,  or  the  written  evidence  of 
title,  to  give  an  indefeasible  title  as  against  the  true  owner.  All 
the  authorities  are  direct  and  to  the  effect  that  no  one  but  a  hana 
fide  purchaser,  or  pledgee  for  value — that  is,  one  who  gives  value 
for  or  makes  advances  upon  goods  obtained  from  the  owner  by 
fraud  or  fraudulent  representation — and  that  he  who  has  paid 
value,  or  made  advances,  or  incurred  responsibflities  upon  the  credit 
of  them,  can  alone  claim  to  hold  them  as  against  such  owner. 
Rw>t  V.  French,  18  Wend.  578;  Mowrey  v.  WdUh,  8  Cow.  288;  Hoff- 
man V.  Noble,  6  Mete.  68.  There  is  no  good  reason  or  equity  in 
placing  the  burden  of  a  fraudulent  sale  upon  a  bona  fide  vendor 
rather  than  upon  a  bona  fide  purchaser  from  the  fraudulent  vendee^ 
unless  the  purchaser  has  parted  with  his  money,  or  some  valne^ 
npon  the  credit  (rf  possession  or  some  evidence  of  title  in  the  vendee^ 
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reoeiYod  from  the  original  owner,  and  by  means  of  which  he  hai 
induced  the  pnrohaser  to  treat  with  him  as  owner. 
The  motion  for  a  re-argnment  most  be  denied. 

AU  concur  except  JoiasBOS,  J.,  not  sitting; 

Motion  doniotL 


Oboyut,  appellant,  y.  Braviit. 

aiSV.T.]OD 

if — paundags  andfBe$qf, 


4  shnUr  leried  on  propert j  ander  execution  and  charged  for  expenses  in  keep- 
ing and  watching  the  propertj,  for  boxing  it»  for  cartage,  etoiage,  inenranee» 
and  for  lenrioee  in  preparing  it  for  sale.  HM,  that  these  ehaigee  were  not 
allowable. 

A  sheriff  is  onlj  entitled  to  the  etatntory  poundage  and  fees  on  executlag  a 
Judgment. 


ACTION  in  the  Marine  Court  of  theciiy  of  New  York, 
recovered  a  judgment  in  which  execution  was  issued  to  the 
aherifly  Matthew  T.  Brennan.  The  question  in  the  case  arises  as  to 
the  amount  of  the  sheriff 's  fees  and  disbursements.  The  amount 
of  the  judgment  was  $989.31  with  interest 

The  sheriff  presented  his  account  and  claimed  to  be  allowed  the 
following  charges : 

Poundage  on  execution,  $989.31 • $25  98 

Levy  and  return  fee 2  69 

Expenses  keeping  and  watching  property  where  levied  on.  160  00 

Labor,  boxing  property,  etc 20  00 

Amounts  paid  for  cartage  August  seventh •  •  •  25  00 

Amounts  paid  for  cartage  August  eighth 52  50 

Amounts  paid  for  cartage  August  ninth 83  00 

Storage  and  insurance 45  OU 

For  services,  preparing  goods  for  sale,  cataloguing,  and 
on  sale  and  refunding  deposits  on  service  bankruptcy 

injunction 65  00 

Total $419  17 
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The  court  at  Special  Term  allowed  the  following : 

Ponndage  on  1989.81  and  interest  to  Angost  aizteenih, 

t9.91»-«997.21 ;  on  $250,  at  2^  per  cent $6  S5 

On  $747.21,  at  li  per  cent 9  85 

Advertising  sale  of  goods 8  00 

Foe  after  adyortising  and  before  sale  1  00 

Receiying  and  entering  execution 60 

Travel,  one  mile 06 

Return IS 

Total 119  29 


The  order  was  aflkmed  at  Oenend  Tern  and  the  sheriff  appealed 
to  this  court. 

Brown,  Hall  dt  Vanderpoel,  for  appellant 
C.  Bainbridge  Smithy  for  respondent 

FoLOEB,  J.  Though  this  case  has  been  elaborately  considered  in 
the  three  opinions  delivered  in  the  courts  below,  it  is  important 
enough  to  merit  discussion  here. 

The  appellant  claims  that  his  needful  expenses  in  executing  the 
process  of  the  court,  as  its  ministerial  oflScer,  should  be  reimbursed 
to  him ;  that  it  is  a  principle  as  old  as  the  relation  of  master  and 
servant  There  is  not  a  close  analogy  between  the  relation  of  a 
sheriff  to  the  public,  and  still  less  between  that  of  a  sheriff  to  an 
execution  debtor,  and  that  of  a  servant  to  his  master.  A  master 
selects  his  own  servant,  and  sets  him  about  his  work  for  his  benefit^ 
at  wages  stipulated  for  between  them.  The  public  must  take  the 
oflScer  whom  the  law  has  appointed  for  it,  whether  or  not  satisfied 
with  him,  or  with  the  amount  of  compensation  the  law  has  given 
to  him.  The  execution  debtor  is  subject  unto  him,  and  is  pro- 
ceeded against  in  invitum.  And  on  broader  ground,  too,  the 
analogy  is  not  found.  Lord  Ell^nborough,  G.  J.,  says,  Oraham 
V.  Orillf  2  M.  &  S.  294,  that  the  right  of  a  sheriff  is  posiiim  juris^ 
not  iti  the  nature  of  a  claim  foi  work  and  labor,  and  that  many 
onerous  duties  are  cast  upon  a  sheriff,  for  which  the  law  has  not 
provided  distinctly  any  remuneration.     Indeed,  at  common  law, 
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the  Bherifl  was  boand  to  perform  his  daty  grataitotiBly;  and,  if  he 
WBB  entitled  to  chaige  any  thing  at  all,  he  mnst  show  his  title  nnder 
some  act  of  parliament  Dew,  JBsq.,  t.  Parsons,  1  Ohitty,  296  ;  18 
B.  0.  L.  87.  And  so  Ooimrs  says  (his  Digest,  Viseauni,  F.  1), 
that  where  the  law  imposes  adnty  nponan  officer,  he  cannot  claim 
s  remuneration  for  fulfilling  it,  unless  the  law  has  expressly  con- 
ferred such  right;  In  Bex  t.  Jeth&rstt,  Parker,  177,  though  a  sheriff 
was  allowed  his  poundage  on  an  ''extent  in  aid''  in  favor  of  a 
leceiyer-general,  his  costs  and  charges  were  denied  him.  It  is  laid 
down  in  Lane  v.  SeweO,  1  Ohitty,  175,  that  where  the  serrioe  falls 
within  the  general  duty  of  the  sheriff,  it  is  not  necessary  that  he 
should  have  any  remuneration.  So  in  Slater  t.  Homes,  7  M.  ft  W. 
418,  the  sheriff  was  allowed  his  poundage,  and  such  fees  as  were 
prescribed  by  the  table  of  fees  framed  under  certain  statutes,  and 
although  he  was  put  to  extra  trouble  and  expense,  he  was  refused 
more. 

To  come  to  the  particular  items  of  the  sheriff 's  bill  of  costs  and 
chaiges  in  this  case.  It  is  held  that  he  cannot  demand  the  expense 
of  keeping  a  man  in  possession.  Thus,  where  the  sheriff  had  receiTed 
Skca,  so.  against  a  defendant,  and  on  going  to  his  house  to  execute 
it  found  him  in  bed,  being  bed-ridden  then  for  three  years,  and  not 
to  be  removed  therefrom  without  danger  to  his  life,  so  that  the 
sheriff  must  needs  keep  a  man  ever  at  the  house.  The  sheriff  could 
not  legally  discharge  himself,  by  a  return  that  he  had  relinquished 
the  custody  of  the  defendant  because  he  could  not  be  removed  with- 
out danger  to  his  life.  Baker  v.  Davenport,  8  D.  ft  R  606.  And 
yet  the  expense  of  keeping  the  man  in  custody  was  going  near  in 
amount  to  the  sum  of  the  execution.  This  was  an  extreme  case. 
But  the  court  refused  to  the  sheriff  more  than  to  enlarge  the  time 
for  a  return  of  the  writ  See,  also,  Bilke,  Esq,,  v.  Havelock,  3 
Gamp.  N.  P.  0.  374.  It  was  also  held  extortion  in  the  sheriff  to 
charge  the  costs  of  a  second  man  in  possession,  HaUiwell  v.  Heywood, 
10  W.  B.  780,  Exch. ;  which  phrase  of  a  ^*  second  man  in  pes- 
eession,"  is  explained  by  Slaier  v.  Hames,  supra,  OaskeO  v.  Sefton, 
12  M.  ft  W.  810,  and  Searle  v.  Blaise,  14  0.  B.  (N.  S.)  856,  from 
which  it  appears  that,  by  statute,  certain  of  the  judges  may  pre- 
scribe a  table  of  fees,  and  that  so  doing,  they  did  allow  a  charge  fox 
one  mac  in  possession.  But  the  right  to  this  was  held  tc  be  so 
entirely  dependent  thereupon,  that  in  Slater  v.  Hames,  though  by 
the  violent  conduct  of  the  defendant  (as  was  claimed),  it  was 


216  NEW  YOKK, 


Grof  at  T.  Bnmdt. 


needful  to  employ  an  extra  nomber  of  men  for  seTeral  nights 
to  keep  safely  the  goods,  yet  no  charge  was  allowed  therefor, 
saye  that  of  one  man.  See,  also,  Davies  t.  Edmonds,  12  M.  ft 
W.  31.  Nor  can  the  sheriff  charge  for  the  expense  of  labor  in 
taking  the  property  leried  upon,  Slater  y.  Homes,  supra;  nor  upon 
the  same  reason,  for  cartage  of  goods;  so  the  sheriff  may  not  charge 
for  the  services  of  an  auctioneer.  Rex  v.  Orackentharp,  2  Anstruther, 
412 ;  Slater  y.  Hames,  supra ;  nor  for  preparation  of  a  catalogue, 
nor  other  preparation  for  sale,  Phillips  t.  OatUerbury,  11  M.  ft 
W.  619;  Hattiwell  t.  Heywood,  supra;  see,  also,  Searle  t.  Blaise, 
14  0.  B.  (N.  S.)  856 ;  nor  for  expenses  by  reason  of  an  adverse 
claim  to  the  goods,  Davies  v.  Edmonds,  12  IL  ^  W.  31;  see,  also, 
Searle  t.  Blaise,  supra;  nor  for  an  assistant.  Cooper  t.  HM,  6  0. 
B.  (N.  S.)  703.  Whether  he  may  charge  for  the  expenses  of  insur- 
ance is  doubted  in  WJiite  t.  Madison,  26  N.  Y.  117-127 ;  as  it 
would  seem  to  be  the  better  opinion,  that  if  he  used  ordinary  dili- 
gence in  taking  care  of  the  goods  after  coming  into  the  possession 
of  them,  he  would  not  be  liable  for  losses  by  fire  or  other  accident 
Browning  y.  Hanford,  5  Hill,  588;  but  see  5  Denio,  586;  Jenner  y. 
Joliffsy  6  Johns.  9,  and  9  id.  381.  But  the  extent  of  his  liability  for 
such  losses  need  not  be  passed  upon  here.  He  is  no  more,  and  just 
as  much  liable  for  loss  by  fire,  as  for  loss  by  other  accident.  And,  if 
he  may  not  charge  for  the  expense  of  keepers,  he  may  not  charge 
for  indemnity  against  loss  by  fire.  And  the  same  reason  applies  to 
the  charge  for  storage.  It  is  the  duty  of  the  sheriff,  on  receiving 
the  writ^  to  proceed  to  levy  it  upon  the  goods  of  the  defendant 
When  the  goods  are  taken,  it  is  his  duty  to  preserve  them  from  loss, 
from  wrong-doers,  or  from  the  elements,  or  from  accident  The 
extent  of  diligence  he  must  use  therein,  as  we  have  said  above,  is 
lot  passed  upon  here.  But  whatever  degree  he  is  required  to  use, 
and  whatever  expense  he  is  put  to  therein,  comes  under  the  same 
principle,  that  he  must  look  to  his  poundage  and  statutory  fees  for 
his  full  compensation.  Says  Parks,  B.,  in  Slater  v.  Homes,  supra: 
^'What  is  the  sheriff  to  do  for  his  poundage  ?  He  is  not  to  receive 
it  for  doing  nothing.  He  is  sufficiently  paid  by  it  for  ordinary 
incidental  expenses,  and  he  must  take  the  risk  oi  thaf  Nor  is 
the  burden  upon  the  sheriff  so  great  as  is  claimed.  His  responsi« 
bility  is  measured  by  the  amount  of  property  in  his  hands  by  virtue 
of  his  levy.  The  amount  of  goods  under  his  levy  is  ordinarily 
measured  by  the  sum  indorsed  upon  his  writ;  so  that  his  poundage 
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keeps  pace  (not  equal  pace  perhaps)  with  the  increase  of  liability. 
He  is  not  required,  ordinarily,  to  keep  the  property  in  his  hands 
bat  a  few  days,  so  that  the  expenses  for  storage,  insoranoe  and 
4mstody  are  not  of  long  duration,  and  are  commensurate  with  the 
Talue  of  the  effects  which  he  has  seized.  And,  in  the  long  run,  the 
result  in  the  contemplation  of  law  is,  that  the  fees  which  the  law 
prescribes  are  adequate  compensation  for  the  risk  and  expense 
incurred.  And  there  is  nothing  known  to  us  which  indicates  that 
the  result  is  different  in  fact;  and  if  it  were  not  so,  the  policy  of 
the  law  is,  that  its  executiye  officers  should  go  among  the  people  to 
lay  hands  upon  their  property,  under  every  needful  restriction 
against  the  temptation  to  eat  out  their  substance,  by  the  increase 
in  magnitude,  or  diversity  of  the  charges  and  expenses  of  official 
aervice. 

Most  of  the  cases  above  cited  are  from  English  books;  but  the 
enitent  of  decision  in  this  State  is  not  in  other  course.  See  Hoick 
T.  Mann,  15  Wend.  44  (Gt  of  Errors);  Lynch  v.  Meyer,  3  Daly, 
256;  see,  also.  Downing  v.  MarshaU,  37  N.  Y.  380-^88;  Benedict  v. 
Warriner^  14  How.  Pr.  668  ;  MaUory  v.  Supervisors  of  Cortland,  2 
Oow.  581. 

There  are  certain  cases  upon  which  the  appellant  relies  as  holding 
otherwise.  In  OaUagher  v.  ^an,  2  Sandf.  724,  the  court  allowed 
a  fee,  paid  to  the  sheriff  for  serving  notice  of  object  of  action, 
while  expressly  stating  that  the  law  provided  no  specific  fee  for  this 
aervice.  And  so  did  the  court  in  Benedict  v,  Warriiier^  supra. 
But  it  was  allowed  to  the  plaintiff,  as  a  disbursement  for  a  necessary 
and  legal  service.  It  was  not  allowed  as  a  sheriff's  fee  per  se.  And 
as  it  was  allowable  to  the  plaintiff  as  a  payment  for  a  service  per- 
formed, it  mattered  not  to  whom  he  had  paid  it;  whether  to  an 
unofficial  servant,  or  to  a  servant,  who,  though  he  was  an  officer, 
did  not  perform  the  service  as  an  officer,  but  as  a  private  person. 

There  are  also  cases  where  a  service  has  been  performed  for  the 
public,  by  officers,  for  which  no  fee  has  been  distinctly  prescribed, 
and  yet  compensation  has  been  allowed  therefor  by  the  courts. 
Such  are  Bright  v.  Sups,  of  Ohenango,  18  Johns.  243,  and  The 
People  ex  rel.  Hilton  v.  Sups,  of  Albany,  12  Wend.  257.  The  first 
was  the  case  of  a  county  clerk,  who  had  advanced  his  money  to 
procure  books  for  the  county  clerk's  office,  in  which  to  record 
deeds,  etc.,  and  to  enter  the  common  rules  of  the  Court  of  Common 
Pleas.  It  was  held  that  he  was  entitled  to  be  repaid.  It  was  put 
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npon  the  ground,  that  the  books  became  the  permanent  property 
of  the  county,  and  were  transmitted  to  his  successor  for  the  bene* 
fit  of  the  county.  In  that  view,  he  was  as  well  entitled  to  be 
repaid,  as  though  he  had  made  needful  repairs  to  the  public  build^ 
ii.g  occupied  by  him  as  a  public  oflSce.  On  the  same  ground,  aa 
allowance  was  made  in  DoubUday  r.  Sups,  of  Broome^  2  Cow.  533. 
He  was  also  allowed  for  sending  ccrlsiin  notices  to  judges  and 
jufltioes,  a  serrioe  required  of  him  by  law,  for  which  no  fee  was 
prescribed.  That,  also,  is  put  upon  the  ground  of  a  benefit  to  the 
oouniy.  I  am  obliged  to  confess  that  this  allowance  is  not  so  olear^ 
and  that,  in  my  judgment,  the  conclusion  is  not  in  harmony  with 
the  decisions  I  have  cited  to  sustain  my  views;  and  it  is  to  be 
observed  that  Suthbrlakd,  J.  (2  Oowen,  supra),  intimated  a 
doubt  as  to  its  soundness.  The  other  case  was  that  of  a  judge  of 
the  Oounty  Court,  who  attended,  in  pursuance  of  law,  upon  the 
drawing  of  jurors  by  the  county  clerk.  No  specific  fee  was  all6wed 
therefor.  The  court  held  that  he  was  entitled  to  compensation* 
It  seems  to  have  been  put  upon  the  ground  that  the  services  had  no 
connection  with  his  judicial  duties  as  judge,  for  it  is  said  his  place 
could  have  been  supplied  by  two  justices  of  the  peace.  If  this  be 
the  ground,  it  has  no  applicability  to  the  matter  in  hand.  For  the 
sheriff  here  can  rest  his  claim  upon  no  ground  other  than  tiiat  the 
services  and  charges  for  which  he  claims,  were  in  the  direct  pei^ 
formance  of  his  duty,  and  necessary  to  the  proper  performance 
thereof.  I  do  not  find  that  the  case  has  ever  been  cited  or  relied 
upon  in  any  other  decision.  In  Waihen  v.  Sandys,  2  Camp.  N. 
P.  C.  640,  a  distinction  is  intimated  between  services,  for  whidi 
there  is  no  compensation  prescribed,  rendered  for  the  public  and 
those  for  private  persons. 

Smith  V.  BirdsaU,  9  Johns.  828,  declares  that,  where  the  law  ia 
sQent  as  to  particular  services,  the  court,  if  they  allow  any  thing, 
must  allow  what  is  reasonable.  The  opinion  is  per  eurtani,  is  very 
short,  and  neither  enters  into  the  points  raised  by  counsel  (if  any 
were  made,  for  the  names  of  counsel  are  not  given),  nor  does  it 
state  clearly  the  question  raised  by  the  defendant.  It  is  not  easy 
to  get  at  just  what  was  the  question  presented  to  the  court  It  it 
said  that  a  verdict  was  taken  for  the  plaintiff,  who  was  a  sheriff,  for 
the  sum  of  his  charges  for  arresting  an  ezHsheriff,  on  attachment^ 
tor  contempt  of  court  in  not  returning  an  execution.  The  verdict 
was  subject  to  the  opinion  of  the  court,  upon  the  legality  of  the 
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Aarges  demanded  by  the  plaintiff.  The  principal  of  them  was  the 
mileage,  at  nineteen  cents  per  mile,  and  the  expenses  of  going  ta 
and  returning  from  Albany,  twelve  days,  thirty  miles  per  day,  at 
fifty  cents.  Now,  if  the  opinion  of  the  conrt  was  to  be  had  upon 
the  legality  of  the  sheriff  making  any  charge  at  all,  then  the 
decision  bears  npon  the  question  in  hand.  If  it  was  only  upon  the^ 
legality  of  the  amount  of  the  items,  or  of  the  amount  of  each,  or  of  any 
item,and  the  right  of  the  plaintiff  to  some  compensation,  and  the  lia* 
bility  of  the  defendant  to  pay  the  same  were  conceded,  then  it  does  not 
touch  the  question  in  hand.  There  is  some  reason  to  infer,  from  the 
report  of  the  cases,  that  it  was  the  latter.  The  court  say  that  the 
charges  are  reasonable  and  just,  and  no  more  than  an  indemnity.  Not 
that  they  are  legal  in  the  sense  that  the  plaintiff  had  the  right  te> 
charge.  It  then  says  that  the  defendant  appears  to  hare  been  in 
contempt,  and  liable  to  the  costs  and  expenses  of  the  attach^ 
ment.  It  then  states  that  the  habeas  c&rpus  act  allows  twelve 
and  a  half  cents  per  mile  for  bringing  up  a  person,  and  the  chargea 
also  for  taking  him  back  if  remanded,  seeming  to  compare  that 
mileage  and  those  charges  with  the  items  in  the  plaintiiFs  bilL 
And  then  it  concludes:  ''When  the  law  is  silent  as  to  charges  for 
particular  services,  the  court,  if  they  aUaw  any  thing,  must  allow 
what  is  reasonable.''  And  judgment  is  given  for  the  plaintiff. 
The  report  is  extremely  meagre.  If  the  case  does  not  bear  this 
interpretation,  it  must  be  considered  as  anomalous.  I  do  not  find 
it  cited  in  any  subsequent  case,  save  in  Clapp  v.  Van  Bpps,  8  Wend. 
430,  which  case  does  not  throw  much  light  upon  it.  In  view  of 
the  repeated  and  definite  decisions  in  England,  and  those Jn  our 
State,  it  cannot  be  relied  upon  as  an  intentional  declaration  of  ^a 
different  rule  from  that  established  by  them.  It  is  worthy  of  ilote 
that,  in  Crocker  on  Sheriffs  (2d  ed.),  p.  360,  §  824;  p.  478,  §  1144, 
it  is  cited  as  an  authority  for  a  principle  stated  thus:  ''  If  no  fee  is 
prescribed  by  law  for  the  particular  service,  and  they  (sheriffs,  etc.) 
are  not  required  to  discharge .  ihe  duty  toithout  compensation,  then 
they  are  entitled  to  recover  a  reasonable  compensation  therefor." 
I  am  not  aware,  however,  that  the  sheriff  was  not  required  to  dis- 
charge the  duty  without  reference  to  compensation. 

I  have  not  overlooked  the  citations  made  by  the  appellant  from 
the  Revised  Statutes.  2  B.  S.  650,  §  2;  id.  652,  §  1;  id.  622;  id. 
653,  §  5.     I  do  not  perceive  that  they  affect  the  question. 

It  is  suggested  by  the  appellant,  that,  if  a  sheriff  should  seise 
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1>ea8t8,  he  would  be  obliged  to  provide  them  with  food,  and  sheltei 
4Uid  oare,  and  that  he  ought  not  to  pay  the  expense  thereof.  There 
is  a  dictum  in  Sly  v.  Finch,  Oro.  Jac.  514,  that  if  he  take  cattle,  and 
return  that  he  has  taken,  and  afterward  the  cattle  die  for  want  of 
meav,  he  is  answerable  for  the  Talue  returned.  And  in  Oaskett  t. 
befton,  14  M.  ft  W.  802,  it  seems  to  be  conceded  that,  under  the 
English  statute  law,  as  it  then  was,  the  expense  would  bo  allowed 
him  of  keeping  the  cattle.  But  that  question  is  not  now  here, 
and  we  intimate  no  opinion  upon  it. 

The  appellant  claims  that  the  sheriiFs  poundage  should  hate 
been  estimated  according  to  the  fees  allowed  by  law  upon  execu- 
tions from  the  Marine  Oourt  The  judgment  was  obtained  in  the 
Marine  Oourt;  a  transcript  of  it  was  filed  in  the  county  clerk's 
office.  Then,  the  judgment  is  to  be  deemed  a  judgment  of  the 
-Court  of  Common  Pleas,  and  is  to  be  enforced  in  the  same  manner. 
Oinochio  T.  Figari,  4  K  D.  Smith,  227.  That  is,  by  an  execution 
out  of  that  court  to  the  sheriff  of  the  county.  The  sheriff  is 
restricted  to  the  fees  given  to  his  office  by  statute. 

The  court  does  not  pass  upon  the  question  whether,  if  by  the 
request  and  upon  the  promise  to  repay,  of  either  of  the  parties  to 
the  execution,  and  for  his  benefit  or  convenience,  the  sheriff  shall 
incur  expenses,  he  may  not  recover  them  of  that  pariy.  As  to 
which  see  Capp  v.  Johnson,  7  J.  B.  Moore,  518;  6  id.  338.  This 
•case  does  not  directly  present  that  question.  The  afiiant,  Thorpe^ 
•comes  short  m  his  affidavit  of  fixing  upon  the  defendant  or  his 
attorney,  or  any  one  shown  to  have  authority  to  speak  for  either  of 
them,  such  a  request.  It  may  be  that  the  sheriff  may  be  able  to 
make  proof  of  request  and  promise  to  him. 

The  order  appealed  from  must  be  affirmed,  with  costs,  but  with- 
4>ut  prejudice  to  another  presentment  of  the  sheriff's  bill  for 
iion  on  further  affidavits,  if  he  shall  be  so  advised. 

AH  oooour,  except  Akdbbwb,  J.,  not  voting. 

Ordeml  aeeordbiffig. 
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Cbrriar  ^pau&nff^n  dy  wU§r — paaunger  Praiodi/ng  on  Simdaif  m  HdaHom  if" 
lam — kiabUHif  ^earrUrf^r  i$4wrie$  eauaed  bg  m/pUitim  of^Uom  Mhr, 

PlalntUr,  baTlng  paid  his  fare,  went  on  board  defendant's  paaeonger  ■teawiboat- 
at  New  Tork»  on  Snndaj,  Intending  to  take  a  pleaeore  ride.  While  the  boafc. 
WM  lying  at  the  dock  the  boiler  exploded,  the  steam  having  been  permitted 
to  reach  a  greater  preesore  than  was  allowable  by  the  Inspector's  oertlfloata- 
nnder  the  Act  of  Congress  of  1871.  JIM,  that  the  fact  that  plaintiff  waa 
traveling  for  pleasure  on  Sunday,  In  violation  of  a  statute  of  the  State  did 
not  prevent  his  recovery  for  injuries  received  by  him  in  consequence  of  th» 
explosion.* 

Also,  that  defendant  was  liable  under  the  Act  of  Congress  for  the 
quences  of  a  use  of  a  higher  pressure  of  steam  than  the  Inspeetor's 
tlficate  allowed,  notwithstanding  one  cause  of  the  explosion  was  a  latent 
defect  in  the  boiler,  which  reasonable  caution  and  examination  would 
not  have  revealed.  The  negligence  of  the  engineer  in  such  case  is  attribu^ 
able  to  the  master  and  owner  of  the  vesseL 

ACTION  against  a  carrier  of  passengers  for  injury  to  phdntifl^ 
caused  by  an  explosion  of  the  boiler  of  defendant's  steamboat 
on  which  plaintiff  had  taken  passage.  The  opinion  sufficiently 
states  the  facts.  The  plaintiff  obtained  judgment  on  report  of  a> 
referee^  and  the  General  Term  affirmed  the  judgment  Defendant 
appealed  to  this  court 

W,  A*  Beach,  for  appellant.  Defendant  is  not  responsible  for  a* 
latent  defect  in  its  boiler  not  discoverable'  by  the  exercise  of  human 
skill,  foresight  or  care.  McPadden  v.  N.  F.  G.  R.  R.  Co.y  44  N.  Y. 
480;  4  Am.  Eep.  705 ;  GaldwM  v.  JV.  J.  Stbt.  Co^  47  N.  Y.  29a 
The  acts  of  congress  and  the  rules  and  regulations  under  ^hich' 
the  United  States  inspectors  act  in  inspecting  boilers  are  not 
rules  of  evidence  in  this  court.  Moore  t.  Moore,  47  N.  Y.  292, 
468;  7  Am.  Bep.  466;  People  v.  Yates,  43  N.  Y.  40;  Brown  v. 
Buffalo  R.  R.  Co.,  22  id.  191.  The  burden  of  proof  is  upon  plaintiff 
to  show  negligence  affirmatively.  Caldwell  t.  N.  J,  Stht.  Co.^  47  N. 
T.  291;  Lamb  t.  0.  and  A.  R.  R.  Co,,  46  id.  271 ;  7  Am.  Bop.  327. 

*8ee  oases  cited  in  note,  anUt  p,  122. 
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The  referee  erred  in  findings  without  eTidence,  that  the  pressure 
was  **  not  less  than  twenty-seven  pounds."  Sheldon  v.  Sheldon,  61 
N.  Y.  354.  The  accidient  haying  happened  on  Snnday,  plaintiS 
eannot  reoover.  Dike  t.  Brie  IL  Co.,  45  N.  Y.  113, 118;  Powell  y. 
Layton,  2  N.  R.  (6  B.  &  P.)  366;  IRS.  (1st  ed.)  675,  §  70;  2  R.  S. 
<6th  ed.)  936;  1  Edm.  628,  §  70;  Swann  v.  Broome,  3  Burr.  1596, 
1599;  Potter's  Dwarris,  464-466;  Lindenmuller  v.  People,  33  Barb. 
648;  People  v.  Buggies,  8  Johns.  290;  Watts  v.  Van  Ness,  1  Hill,  76; 
Smith  v.  Wilcox,  19  Barb.  581;  24  N.  Y.  353;  Fennell  y«  Biddler,  6 
B.  &  0.  406  (11  K  a  L.);  Jones  t.  Hughes,  5  S.  &  B.  299,  302; 
Stanton  v.  Met.  B.  Co.,  14  Ala.  486;  Hinckley  v.  Inhab.  of  P.,  43 
Me.  89;  Fislier  v.  Howard,  6  N.  R.  118;  11  Jur.  (N.  S.)  305;  34 
L.  J.  42;  Atkinson  v.  Sellers,  6  0.  B.  (N.  S.)  442;  Taylor  y.  Humph- 
reys, 17  0.  B.  (N.  S.)  689 ;  Py^low  v.  Bichardson,  L.  B.,  4  0.  P, 
168;  Oratty  v.  OUy  of  Bangor,  57  Me.  423;  2  Am.  Rep.  66;  Taylor 
Y.  Humphreys,  10  0.  B.  429  (100  R  0.  L.);  (Tre^,^  v.  Wyman,  4  Gosh. 
322,  324;  Ynuidm  r.  Ckappel,  8  R.  I.  230;  PAafen  v.  CT^rit,  19 
Oonn.  421;  Simpson  r.  f  2om,  7  Taunt  246;  Northrup  v.  Foot,  14 
trend.  248;  />t«A2^  v.  Pasker,  8  Alb.  L.  J.  330;  Xord  v.  Chadboume, 
42  Me.  429;  Mass.  Gen.  Stat,  oh.  84,  §  2;  Tilcock  v.  Webb,  66  Me- 
100;  Parker  v.  Latner,  60  id.  528;  Wallace  v.  Cannon,  38  Ga.  199: 
^tfn^  y.  jStfS,  1  Bing.  1;  Fmm  r.  Olemmt,  3  id.  432;  i^'n;i  r. 
Donohue,  35  Conn.  216;  Meyers  t.  Meinrath,  101  Mass.  366;  3  Am. 
Sep.  368.  PlaintifTs  ill^;al  journey  negatived  all  acts  toward  creat* 
lug  a  contract  relation  with  defendant  1  RoUe's  Abr.  3;  Oalyes' 
<sase,  8  Ooke,  32;  41  N.  Y.  530;  Moffat  v.  Bateman,  L.  R.,  3  P.  0. 116 
The  exceptions  to  the  refusal  of  the  referee  to  find  upon  material 
questions  of  fact  in  accordance  with  the  requests  are  properly  before 
this  court  Sup.  Ot  Rules,  41;  Van  Slyck  v.  Hyatt,  46  N.  Y.  269; 
Beck  y.  Sheldon,  48  id.  365.  This  case  falls  within  the  exclusive 
admiralty  jurisdiction  of  the  United  States  courts.  Waring  r.  Clarke, 
5  How.  (IT.  S.)  441;  Jackson  v.  Magnolia,  20  id.  296;  The  Commerce, 
1  Black,  674;  The  Hine  v.  Trevor,  4  Wall.  555;  Insurance  Co.  v. 
Dunham,  11  id.  1;  Walker  v.  TV.  Co.,  3  id.  153;  Chamberlain  v.  W. 
Tr.  Co.,  44  N.  Y.  306;  Baird  v.  Daly,  4  Lans.  426;  Chisliolm  v.  N. 
Tr.  Co.,  61  Barb.  385;  9  IT.  S.  Stat  at  Large,  636;  10  id.  61;  16  id. 
440.  Defendant,  as  owner  of  the  Westfield,  was  not  made  liable 
by  the  acts  of  1862  and  1871  for  injuries  to  a  passenger  caused  by 
neglect  of  the  crew  in  its  management.  Moore  v.  Am.  Tr.  Co.,  24 
How.  (U.  S.)  1-38;  Walker  y,  Tr.  Co.,  3  Wall.  163. 


JXTNB  TEBM,  1874.  223 

('arroU  t.  Steton  Ultad  BalljMd  Ok 

D.  Praiiy  for  respondent. 

Andbews,  J.  This  action  ia  brought  to  recoTer  damages  for 
injuries  sustained  by  the  plaintiff  in  consequonce  of  the  explosion 
of  the  boiler  of  the  ferry-boat  '^Westfield,''  plying  between  the  city  of 
New  York  and  Stateu  Island,  while  lying  at  the  dock  in  the  city  cl 
New  York,  on  Sunday,  July  30,  1871.  The  "  Westfleld"  was  en- 
gaged  on  that  day  in  making  regular  trips  between  New  York  and 
Staten  Island,  for  the  carriage  of  passengers ;  and  the  running  of 
ferry-boats  on  Sunday  was  a  part  of  the  regular  business  of  the 
•defendant 

The  plaintiff  went  upon  the  '^  Westfield  "  shortly  after  one  o'clock 
<xf  the  day  mentioned,  with  the  design  of  going  to  Staten  Island, 
for  the  purpose,  as  the  referee  finds,  of  innocent  recreation  and 
the  enjoyment  of  the  sea  air.  He  paid  the  usual  fare  on  entering 
the  boat^  and  soon  after,  and  within  a  few  minutes  of  the  time 
when  the  boat  was  to  leave  the  dock,  the  boiler  exploded.  Sereral 
<xf  the  passengers  were  killed,  and  many  others,  including  the  plain- 
tifl^  were  injured. 

The  point  was  taken  on  the  trial,  and  is  urged  on  this  appeal, 
that  the  plaintiff  cannot  maintain  this  action,  for  the  reason  that 
he  was,  at  the  time  of  the  injury,  engaged  in  an  unlawful  act,  Tis., 
tfaveling  .on  Sunday,  in  violation  of  the  statute  which  prohibits 
tiavel  on  that  day,  unless  in  certain  excepted  cases,  and  under  a 
eontraot  with  the  defendant  which  was  illegal,  in  that  it  related  to 
the  unlawful  act  of  the  plaintiff,  and  was  entered  into  by  him  as  a 
means  of  enabling  him  to  transgress  the  law.  Such  a  contract,  it 
is  said,  the  law  will  not  enforce,  and  the  defendant  incurred  no 
obligation,  and  owed  no  duty  by  reason  of  it  to  the  plaintiff,  upon 
which  he  can  found  a  right  of  action.  The  objection  to  the  recoT- ' 
ory  here  stated  assumes  and  admits  that  the  explosion  of  the 
boiler  was  attributable  to  the  negligence  of  the  defendant ;  and  it 
tiao  assumes  that  the  plaintiff's  right  of  action  has  its  essential 
basis  in  the  contract  between  the  parties,  created  by  the  payment 
of  fare  on  the  one  side,  and  the  undertaking  to  carry  on  the  other. 
It  must  be  admitted,  I  think,  that  the  plaintiff  was  traveling  in 
violation  of  the  statute*  He  left  the  hotel  where  he  was  stopping, 
for  the  purpose  of  going  to  Staten  Island,  and  in  the  course  ol 
the  journey  took  passage  in  the  '' Westfield."  He  was  not  going  in 
<a  case  of  necessity  or  charity,  or  for  any  purpose  within  the  excep- 
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tions  of  the  statute.     He  was  traveling  within  the  ^neral  meaning 
of  the  word,  and  certain! j  within  its  meaning  as  nsed  in  the  Sunday 
law.     The  plaintifF,  therefore,  was  violating  the   law.    But  the 
defendant  had  a  right  to  carry  him,  and  to  enforce  the  payment  of 
the  usual  compensation,  if  payment  was^  refused,  notwithstanding 
the  illegal  purpose  of  the  plaintiff  in  going,  if  it  was  unknown  to-' 
the  aetendant    This,  I  think,  results  necessarily  from  the  chanM>' 
ter  of  the  defendant's  business.    It  exercises  a  franchise  granted - 
by  the  State  to  maintain  and  operate  a  ferry  between  New  York 
and    Staten  Island.    It  is  not   prohibited  by   its  charter  fronv 
running   it  on    Sunday.      Indeed,  the    public   convenience   re>  * 
quires  that  ferries  between  cities,  or  places  densely  populated, 
separated  by  rivers  or  narrow  water  channels,  should  be  run  on  * 
Sunday.     The  statute  authorizes  travel  on  that  day  in  cases  of 
necessity  and  charity,  and  in  going  to  and  from  church,  and  for 
other  purposes;  and  for  these  permitted  purposes,  laige  numbers  of 
people  travel  on  Sunday.     Contracts  to  carry  persons  who  are  per> 
mitted  to  travel  must  be  valid.    The  proprietors-  of  ferries  cannot 
know  the  purpose  of  those  who  seek  conveyance  on  Sunday,  and  it 
would  be  impracticabte  to  require  that  they  should  ascertain  it 
before  receiving  persons  as  passengers.    The  defendant,  therefore, 
is  entitled  to  demand  compensation  for  the  carriage  of  passengers  on 
Sunday,  although,  in  fact,  they  may  be  traveling  illegally.    There 
is  no  evidence  that  the  defendant,  when  it  received  the  plaintiff  aa 
a  passenger,  knew  that  he  was  traveling  in  violation  of  law. 

The  contract  between  the  parties  was  not  in  a  broad,  or  general 
sense,  illegal  or  void.  It  is  one  the  defendant  had  a  right  to  make  * 
and  to  enforce  against  the  plaintiff.  Oan  the  defendant,  under 
such  circumstances,  having  entered  into  a  contract  which  he  might 
lawfully  make,  escape  from  liability  for  a  negligent  performance,  on  - 
the  ground  that  the  motive  and  purpose  of  the  other  parfy  in 
making  it,  were  unlawful?  May  he  take  the  benefit  of  the  oontraot^ 
and  be  exempted  from  its  responsibilitieeP  Does  this  case  oonsti* 
tute  an  exception  to  the  rule,  that  the  obligation  of  a  contract  must 
be  mutual;  and  may  one  party  resist  performance,  and  at  the  same 
time  exact  it  from  the  otherP 

But  we  deem  it  unnecessary  to  decide  the  question,  which  was 
argued  with  great  ability  by  counsel,  touching  the  liability  of  the 
defendant  in  the  action,  treating  it  as  founded  upon  the  contract 
between  the  parties.     The  gravamen  of  the  action  is,  the  breach  of  . 
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the  duty  imposed  by  law  upon  the  carrier  of  paasengersy  to  carry 
bMIj,  so  far  as  human  skill  and  foresight  can  go,  the  persons  it 
undertakes  to  carry.  This  duty  exists  independently  of  contract, 
and  although  there  is  no  contract  in  a  legal  sense  between  the 
parties.  Whether  there  is  a  contract  to  carry,  or  the  service  undeiv 
taken  is  gratuitous,  an  action  on  the  case  lies  against  the  carrier 
for  a  negligent  injury  to  a  passenger.  The  law  raises  the  duty  out 
of  regard  for  human  life,  and  for  the  purpose  of  securing  the 
utmost  vigilance  by  carriers  in  protecting  those  who  have  committed 
themselves  to  their  hands.  In  BreiAertan  v.  Wood,  3  Brod.  &  Bing 
54,  which  was  an  action  brought  against  ten  defendants,  as  propric* 
tors  of  a  ooaoh,  for  injuries  sustained  by  the  plaintiff,  a  passenger, 
in  consequence  of  negligent  driving,  the  juiy  found  a  verdict  against 
eight  of  the  defendants,  and  in  favor  of  the  other  two.  On  error, 
the  judgment  was  af&rmed,  and  Dallas,  0.  J.,  sidd:  '^If  it  were 
true  that  the  present  action  is  founded  on  contract,  so  that,  to 
support  it,  a  contract  must  have  been  proved,  the  objection  would 
deserve  consideration.  But  we  are  of  opinion  that  the  action  is  not 
so  founded,  and  that  on  the  trial  it  could  not  have  been  necessary 
to  show  that  there  was  any  contract ;  and,  therefore,  that  the  objec- 
tion  fails.  The  action  is  on  the  case,  against  a  common  carrier, 
ipon  whom  a  duty  is  imposed  by  the  custom  of  the  realm,  or  in 
other  words,  by  the  common  law,  to  convey  and  carry  their  goods 
ind  passengers  safely  and  securely,  so  that,  by  their  negligence  oi 
fault,  no  injury  hapi)ens.  A  breach  of  this  duty  is  a  breach  of  the 
law,  and  for  this  breach,  an  action  lies,  founded  on  the  common 
law,  which  action  wants  not  the  aid  of  a  contract  to  support  it" 
And  in  Philadelphia  and  Reading  R.  R.  Co.  v.  Derby,  14  How.  (U. 
S.)  483,  Gbibr,  J.,  speaking  of  the  duty  of  a  common  carrier, 
says  :  *^  This  duty  does  not  result  alone  from  the  consideration  paid 
for  the  service.  It  is  imposed  by  law  even  when  the  service  is 
gratuitous."  See,  also,  Allen  v.  Seioall,  2  Wend.  338 ;  Bank  of 
Orange  v.  Brown,  3  id.  158  ;  Steamboat  v.  King,  16  How.  (U.  S.) 
474;  Nolton  v.  Western  R.  R.,  15  N.  Y.  444;  Gillentoater  v.  Mad. 
and  In.  R.  R.  Go.,  5  Ind.  339 ;  FarwM  v.  Boston  R.  R,  4  Mete. 
49 ;  Redfleld  on  Bailways,  210;  Pierce  Am.  B.  R  Law,  477. 

The  liability  of  the  carrier  is  the  same,  whether  the  action  is 
brought  upon  contract  or  upon  the  duty,  and  the  evidence  requisite 
to  sustain  the  action  in  either  form  is  substantially  the  same,  and, 
when  there  is  an  actual  contract  to  carry,  it  is  properly  said  that 
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the  liability  in  an  action  founded  upon  the  public  duty  is  oo-ezten- 
live  with  tiie  liability  on  the  contract 

This  case,  therefore,  is  not  within  the  principle  ot  many  of  the 
cases  cited,  which  forbid  a  recovery  upon  a  contract  made  in  respect 
to  a  matter  prohibited  by  law,  or  for  a  cause  of  action  which  re- 
quires the  proof  of  an  illegal  contract  to  support  it  Northrup  t» 
Foot,  14  Wend.  248;  Watts  v.  Van  Ness,  1  Hill,  76;  amUk  v.  WUcoz, 
U  N.  Y.  35J. 

The  relation  of  carrier  and  passenger  existed  between  the  parties. 
The  plaintifF  went  upon  the  ^'  Westfield "  to  be  carried  to  Staten 
Island,  and  the  defendant  received  him  on  the  boat  for  that  pur- 
pose. That  this  relation  was  entered  into,  the  payment  and  receipt 
of  fare  is  unequivocal  evidence.  It  is  a  distinct  question,  whether 
the  law  will  enforce  the  general  obligations  of  the  carrier  to  the 
same  extent,  in  this  case,  as  though  the  injury  to  the  plaintiff  had 
happened  on  some  day  other  than  Sunday.  If,  conceding  the  lia> 
bility  of  the  defendant,  had  the  injury  occurred  on  some  other  day, 
a  recovery  is  denied  in  this  action,  it  must  be  on  the  ground  that^ 
to  allow  it,  would  contravene  the  general  policy  of  the  statute  pro- 
hibiting travel  on  that  day ;  and  that  the  duty  which  the  law  in 
general  imposes  upon  carriers,  to  carry  safely,  does  not  exist  is 
respect  to  wrong-doers,  who  are  traveling  in  violation  of  the  statute. 
It  is  certainly  a  stalling  proposition,  that  the  thousands  and  tent 
of  thousands  of  persons  who  travel  on  business  or  for  pleasure  on 
Sunday,  upon  railroads  and  steam  and  ferry-boats  in  this  State,  are 
at  the  mercy  of  incompetent  or  careless  engineers  and  servants, 
and  that  there  is  no  remedy  for  loss  of  life  or  limb  resulting  from 
their  negligence.  Can  it  be  said  that  the  object  of  the  statute 
would  be  promoted  by  such  a  rule?  I  think  that  this  cannot  be 
aflSrmed,  and  at  least,  that  courts  cannot  say  that  unlawful  travel- 
ing would  be  thereby  prevented  or  even  discouraged.  Those  who 
travel  in  public  conveyances,  on  Sunday,  do  not  consider  in  advance 
whether  the  carrier  will  be  liable  if  they  are  injured  through  his 
negligence. 

The  policy  of  the  law,  moreover,  has  always  been  to  protect  life 
and  limb,  by  the  severest  penalties,  against  injury  from  the  wrong- 
ful acts  of  others.  A  wrong-doer  is  not  without  the  protection  of 
the  law.  A  man  may  keep  a  dog  for  the  necessary  defense  of  bii 
house,  or  use  other  lawful  means  for  the  protection  of  his  person 
or  property,  but,  if  the  dog  is  fierce  and  dangerous,  or  if  he  negli- 
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gently  set  a  spring-gim  on  his  premises,  and  a  trespasser  is  injured, 
the  latter  may  recover,  as  the  case  may  be.  against  the  owner  of 
the  one  or  the  person  who  set  the  other.  JSdtJy.  Holbrook,  4  Bing. 
*2S;  Loomis  t.  Hrrtf,  17  Wend,  197. 

Is  the  public  policy,  which  seeks  to  protect  human  life,  to  give 
way  in  the  caee  of  carriers  on  the  Sabbath,  and  are  they  to  be 
relieved  from  responsibility  to  those  who  may  happen  to  be  unlaw- 
fully traveling  on  that  day?  We  think  not  The  negligence  of 
the  defendant  was  as  wrongful  on  Sunday  as  on  any  other  day,  and 
was  as  likely  to  be  followed  by  injurious  or  fatal  consequences. 
The  plaintiff's  unlawful  act  did  not  in  any  sense  contribute  to  the 
explosion.  If  he  had  not  been  on  the  boat,  the  boiler  would  have 
exploded,  and  the  negligence  would  have  been  the  same,  although 
the  plaintiff  would  not  have  been  involved  in  the  consequences. 
To  hold  the  carrier  exempt  from  liability,  because  the  plaintiff  was 
Tiolating  the  Sunday  statute,  would  be  creating  a  species  of  judi- 
cial outlawry,  to  shield  a  wrong-doer  from  a  just  responsibility  for 
his  wrongful  act. 

The  language  of  the  court  in  the  case  of  Mahon$y  v.  Cooky  26 
Penn.  St  342,  where  the  defendant  sought  to  escape  from  liability 
for  an  injury  to  the  plaintiff's  boat,  caused  by  an  unlawful  obstruc- 
tion placed  in  the  stream  by  the  defendant,  on  the  ground  that  the 
plaintiff  was  running  his  boat  on  Sunday,  contrary  to  law,  is  per- 
tinent The  court  say:  '^  We  should  work  a  confusion  of  relations, 
and  lend  doubtful  assistance  to  morality,  if  we  should  allow  one 
offender  against  the  law  to  set  off  against  the  plaintiff  that  ho  is  a 
public  offender."  The  plaintiff  went  upon  the  *'  Wostfield  "  in  the 
execution  of  an  unlawful  purpose,  but  he  was  there  upon  the 
invitation  and  with  the  license  of  the  defendant,  and  was  injured 
by  the  culpable  negligence  of  its  servants.  The  statute  in  question 
declares  that  any  person  being  of  the  age  of  14  years  offending 
against  its  provisions  shall  forfeit  91  for  each  offense.  The  law 
subjects  the  offender  to  a  trivial  punishment.  The  legislature  has 
not  seen  fit  to  mark  the  violation  of  the  statute  as  a  grave  offense 
against  the  State.  The  plaintiff  violated  tne  law,  and  he  thereby 
incurred  the  forfeiture  which  the  statute  declares.  The  court  is 
asked  to  subject  him  to  a  far  severer  punishment,  visi. :  the  forfeit- 
are  of  the  right  to  indemnity  for  an  injury  resulting  from  the 
defendant's  negligence.  The  action  is  not  founded  upor.  contract; 
and  the  principle  that  courts  will  not  lend  their  <ud  to  enforce  the 
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performance  of  illegal  contracts  has  no  application*  Nor  can  relief 
be  denied  on  the  ground  that  a  recoyery  would  tend  to  encour- 
age unlawful  traveling  on  Sunday,  for  it  cannot,  I  think,  be  shown 
that  the  denial  of  a  remedy  against  the  carrier  would,  as  a  natural 
or  probable  consequence,  tend  to  limit  travel  on  that  day.  I  am  of 
«»pinion,  for  the  reasons  here  indicated,  that  the  fact  that  the  plain* 
tiff  was,  at  the  time  of  the  injury,  traveling  contrary  to  the  statute, 
is  no  defense  to  this  action.  The  courts  of  Massachusetts  and 
Maine,  and,  perhaps,  of  some  other  States,  have  taken  a  different 
view;  but  the  principle  here  affirmed  is  supported  by  the  case  cited 
from  Pennsylvania  and  by  the  Supreme  Court  of  the  United  States, 
in  PhilcLy  etc.,  B.  R.  Go,  v.  Tawboat  Co.,  23  How.  218,  and  isy  in 
my  judgment,  in  accordance  with  the  reason  and  equity  of  the 
law. 

The  referee  found  that,  in  June,  previous  to  the  accident,  the 
boiler  of  the  *^  Westfield"  had  been  tested  under  the  law  of  congress 
enacted  in  that  behalf,  with  a  hydrostatic  pressure  of  34  pounds  to 
the  inch,  and  that  a  certificate  was  thereupon  given  by  the  govern- 
ment inspectors  allowing  the  use  of  25  pounds  of  steam-pressure 
to  the  inch,  and  that  the  boiler,  being  then  about  nine  years  old, 
required,  on  that  account,  greater  oare  and  caution  in  the  manage- 
ment of  the  steam;  and  that  the  defendant  did  not  exercise  the 
care  it  was  bound  to  exercise,  in  allowing  a  pressure  of  steam  in 
excess  of  the  amount  justified  by  the  previous  test  and  certificate. 
He  further  found  that  the  immediate  causes  of  the  explosion  were 
!i  pressure  of  steam  of  not  less  than  27  pounds  to  the  square  inch, 
and  a  weakness  of  the  boiler  caused  by  a  longitudinal  crack  or 
cracks,  which  extended  nearly  through  from  the  inside  to  the 
outside  of  the  iron  plate  or  shell.  He  also  found  that  the  exist* 
ence  of  the  crack  in  the  boiler  could  not  have  been  discovered  by 
the  exercise  of  the  highest  skill,  foresight  or  care,  or  by  any  te6t 
known  or  practiced  by  experts  in  the  business  of  making,  main- 
taining or  managing  steam-boilers;  and  he  found,  as  a  conclusion 
of  law,  that  the  defendant  was  responsible  for  the  defect  and 
weakness  of  the  steam-boiler,  and  for  the  want  of  due  care,  as  set 
forth  in  his  findings  of  fact. 

If  the  sole  cause  of  the  explosion  was  the  defect  in  the  boiler, 
disconnected  with  any  negligence  or  violation  of  law,  in  tht 
•nanagement  of  the  steam,  the  defendant  would  not  be  liable. 
Oarriers  of  passengers  are  not  insurers  of  the  safety  of  persona 
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whom  they  cany;  nor  do  they  undertake  that  the  vessels  or  vehicles 
which  they  nse,  or  that  the  machinery  they  employ^  are  absolutely 
free  from  defects.  They  are  held  to  the  exercise  of  the  utmost 
skill  and  care  in  the  construction  and  management  of  both;  and, 
when  they  undertake  to  carry  by  the  dangerous  agency  of  steam» 
and  injury  is  occasioned  to  passengers  thereby,  they  cannot  escape 
liability,  unless  it  appears  that  the  accident  happened  from  causes 
jeyond  their  control,  and  to  which  neither  the  negligence  of  the 
carrier  or  of  the  manufacturer  of  the  machinery,  or  those  employed 
to  manage  it,  contributed.  That  a  carrier  of  passengers  is  not  an 
insurer  of  their  safety  was  explicitly  held  in  Christian  v.  Oregg,  3 
Camp.  79,  and  has  since  been  settled  doctrine  of  the  law.  Some 
remarks,  which  seem  adverse  to  this  view,  were  made  by  the  learned 
judge  who  delivered  the  opinion  in  Alden  v.  N.  T.  C.  R.  R,  Co.,  26  N. 
Y.  102,  but  the  subsequent  cases  show  that  it  was  not  the  intention  of 
the  court  to  depart  from  the  established  doctrine  upon  the  subject. 
McPaddm  v.  N.  T.  0.  R.  Jt.  Oo^  44  N.  Y.  478  ;  4  Am.  Bep.  705; 
Caldwell  y.  N.  J.  Steamboat  Co.,  47  N.  Y.  290 ;  see,  also.  Redhead  v. 
Mid.  R.  R.  Co.,  L.  R.,  2  Q.  B.  412  ;  L.  R,  4  Q.  B.  379. 

Tf  the  crack  of  the  boiler  was,  as  the  referee  found,  undiscovei^ 
able  upon  examination,  or  by  the  application  of  any  tests  known 
or  practiced,  and  if  no  presumption  that  the  boiler  was  defective 
was  created  by  the  fact  that  it  had  been  in  use  for  several  years,, 
then  the  fact  that  the  defect  existed,  without  which  the  explosion 
would  not  have  happened,  would  not  alone  have  justified  a  recov* 
ery.  And  the  material  additional  question  in  the  case  and  upon 
which  it  depends  ia,  whether  the  use  of  a  greater  pressure  of  steam 
than  was  allowed  by  the  certificate  of  the  government  inspectors,^ 
connected  with  the  indisputable  fact  that,  if  the  pressure  had  been 
kept  within  the  limit  fixed  by  the  certificate,  the  explosion  would 
not  have  happened,  renders  the  defendant  liable  for  the  resulting 
injury. 

"  Congress,  in  the  exercise  of  a  conceded  jurisdiction  over  the  sub- 
ject, in  1838  passed  an  act  to  provide  for  the  better  security  of  th^ 
lives  of  passengers  on  board  of  vessels  propelled,  in  whole  or  in 
part,  by  steam  (5  Stats,  at  Large,  304),  which  included  provisioni 
for  the  inspection,  by  ofScers  appointed  for  that  purpose,  of  the 
boilers  and  machinery  of  such  vessels.  It  was  made  the  duty  of 
owners  to  cause  such  inspection  to  be  made,  and  licenses  were 
granted  only  after  obtaining  the  inspectors'  certificate,    The  system 
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of  government  supervision  over  steam  vessels  initiated  by  this  det 
was  greatly  expanded  by  subsequent  legislation  in  f urtiierahce  of 
the  same  policy,  and  especially  by  the  amendment  of  1852  (10  Stais. 
at  Large,  61),  and  in  February,  1871,  an  act  was  passed  covering 
the  whole  subject,  which  was  the  law  in  force  when  the  explosion 
on  the  ''  Westfield  *"  occurred  (16  Stats,  at  Large,  440).  This  act 
contains  numerous  provisions  in  great  detail  respecting  the  con- 
struction, equipment  and  management  of  steam  vessels.  The 
feature  of  compulsory  inspection  contained  in  the  previous  actin  Waa 
retained ;  and  the  act  provides  that,  upon  inspection,  a  certificate 
shall  be  made  by  the  inspectors  and  be  filed  with  the  collector  or 
chief  officer  of  the  customs,  who  is  directed  to  give  to  the  owner  or 
master  of  the  vessel  three  certified  copies,  two  of  which  are  requiried 
to  be  put  up  in  the  vessel,  and  the  other,  the  statute  declares  (§  31 ),. 
•hall  be  retained  by  the  master  or  owner  ^'  as  evidence  of  the 
authority  thereby  conferred.''  The  eleventh  section  provides  that, 
in  making  the  inspection  of  boilers,  the  inspectors  shall  subject 
them  to  a  hydrostatic  test,  and  shall  allow  as  a  working  power  of 
each  new  boiler  a  pressure  of  only  three-fourths  the  number  of 
pounds  to  the  square  inch  to  which  it  shall  have  been  subjected  by 
the  hydrostatic  test  and  found  to  be  sufficient  therefor ;  but  thej 
may  fix  the  working  pressure  at  less  than  three-fourths  of  the  test 
pressure  if,  in  their  opinion,  safety  requires  it  The  inspectors 
are  also  required  to  satisfy  themselves  that  the  safety-valves  are  of 
suitable  dimensions,  sufficient  in  number  and  well  arranged  (one 
of  which  may,  if  necessary  in  the  opinion  of  the  inspectors  to  secure 
safety,  be  taken  wholly  from  the  control  of  all  persons  engaged  in 
navigating  the  vessel  and  secured  by  the  inspectors);  and  they  are 
also  required  to  satisfy  themselves  that  the  weights  of  the  safety- 
valves  are  properly  adjusted  so  as  to  '*  allow  no  greater  pressure  in 
the  boilers,  than  the  amount  prescribed  by  the  inspection  certifi- 
cate." By  the  fortieth  section  a  pecuniary  penalty  is  imposed,  ahd 
also  imprisonment,  not  exceeding  five  years,  in  the  discretion  of 
the  court,  upon  any  person  who  shall  intentionally  Joad  or  obstruct 
the  safety-valves,  whereby  the  boiler  may  be  subjected  to  a  greater 
pressure  than  the  amount  allowed  by  the  inspector's  certificate. 

The  forty-third  section  declares,  that,  whenever  any  damage  It 
lustained  by  any  passenger  or  his  baggage,  from  fire,  collision 
or  other  cause,  the  master  and  the  owner  of  the  vessel '  or 
either  of  them,  and  the  vessel  shall  be  liable  to  each  and  etery 


JUNE  TERM,  1874.  231 

CrroU  t.  Staten  bland  Bailroad  Co. 

person  so  injured  to  the  full  amount  of  damage,  if  it  happens 
ihrongh  any  neglect  or  failure  to  comply  with  the  provisions  of  the 
law,  or  through  known  defects  or  imperfections  of  the  steaming 
apparatus,  or  of  the  hull;  and  the  captain,  mate,  engineer  and  pilot 
are  also  declared  to  be  liable  if  the  injury  happens  through  their 
carelessness,  negligence  or  willful  misconduct,  or  their  neglect  or 
refusal  to  obey  the  provisions  of  the  act  as  to  navigating  the  vessel. 

The  act  contains  no  express  prohibition  against  using  steam- 
pressure  beyond  the  amount  specified  in  the  certificate,  but  such 
prohibition  is  necessarily  implied  from  the  provisions  to  which  I 
have  referred,  taken  in  connection  with  the  general  purpojse  and 
tenor  of  the  act.  Nor  does  the  act  declare  that  the  use  of  a  higher 
pressure  is  negligence;  but  it  declares  that  any  neglect  or  failure  to 
comply  with  the  act,  resulting  in  injury,  gives  a  right  of  action  for 
the  damages  sustained.  It  raises  a  statutory  liability,  founded  on 
the  omission  to  obey  the  law  where  such  disobedience  caused  the 
injury.  I  see  no  ground  upon  which  the  power  of  congress  to  make 
such  an  enactment  can  be  assailed.  It  was  incident  to  its  general 
power  over  the  subject  to  give  a  remedy  by  action  against  the  carrier 
for  injuries  sustained  by  passengers,  resulting  from  his  violation  of 
the  law  designed  for  their  protection. 

The  learned  counsel  for  the  defendant,  upon  the  argument,  in- 
sisted that  the  liability  of  the  owner,  under  the  forty-third  section, 
was  confined  to  cases  where  he  was  chargeable  with  personal  default 
or  neglect  in  not  complying  with  the  act,  and  does  not  extend  to 
oases  where  the .  injury  was  caused  solely  by  the  neglect  of  the 
master,  or  persons  employed  upon  the  vessel. 

I  am  of  opinion  that  this  is  not  the  true  construction  of  the  sec- 
tion. The  act  was  not  intended  to  limit  the  common-law  liability 
of  shipowners,  as  carriers  of  passengers.  47  N.  Y.  291.  The 
object  of  the  act,  as  its  title  indicates,  was  to  provide  additional 
safeguards  and  better  security  for  the  lives  of  passengers  on  steam 
vessels;  and  to  secure  the  observance  of  the  law,  and  the  exercise 
of  a  vigilant  supervision  and  care  in  respect  to  the  construction, 
equipment  and  management  of  steam  vessels  by  the  owners,  they 
were  charged  with  an  absolute  liability,  if  from  any  neglect  ox 
failure  to  comply  with  the  law,  passengers  sustained  injury.  The 
act  provides  that  inspectors  shall  establish  rules  to  be  observed  by 
steam  vessels  in  passing  each  other,  and,  by  the  forty-eighth  section, 
lights  of  different  colors  are  to  be  carried  in  certain  defined  posi- 
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tions.  The  forty-third  section  includes  injuries  from  collisions, 
and  if  a  collision  should  happen  from  a  failure  to  comply  with  the 
rule?  established  by  the  inspectors  for  the  passing  of  vessels,  or  from 
an  omission  to  keep,  or  show  the  proper  lights,  it  could  not  be 
denied,  I  think,  that  Ihe  owner  would  be  liable  for  an  injury  to  a 
passenger  from  the  collision,  under  that  section,  although  the 
actual  fault  was  that  of  the  master  or  mariners,  and  not  of  the 
owner. 

The  act  of  March  3,  1851  (9  Stats,  at  Large,  635),  to  limit  the 
liability  of  shipowners,  etc.,  does  not  aid  the  defendant  That  act 
was  passed  for  the  encouragement  of  American  ship-building,  and 
to  enable  American  shipowners  to  .compete  in  the  carrying  of  goods; 
with  English  shipowners,  who  enjoyed  under  Englidi  statutes  the 
same  exemptions  from  liability  which  were  extended  to  the  owners 
of  American  vessels  by  the  act  of  1851.  Walker  v.  TVansportaium 
Co.y  3  Wall.  153.  This  act,  and  the  act  of  1871,  did  not  have  their 
origin  in  the  same  policy,  nor  were  they  designed  to  accomplish 
similar  objects ;  and  a  narrow  construction,  in  favor  of  shipowners, 
of  a  statute  enacted  to  secure  the  safety  of  passengers,  is  not  justi- 
fied on  the  ground  that  their  common-law  liability  as  carriers  of 
goods  had,  by  a  prior  statute,  made  for  the  pu^^pose  of  assimilating 
our  legislation  on  the  subject  to  that  of  England,  been  to  some 
extent  limited. 

The  fact  that  the  inspectors  arranged  one  of  the  safety-valves 
so  as  to  allow  of  a  pressure  on  the  boiler  of  twenty-seven  pounds  to 
the  inch  —  being  two  pounds  in  excess  of  the  ai^ount  of  working 
pressure  allowed  by  their  certificate  — was  not  a  defense  in  this 
action.  The  inspectors  are  not  authorized  by  the  act  of  1871,  to 
adjust  the  safety-valve  go  as  to  admit  of  a  greater  pressure  than  the 
certificate  allows  to  be  used.  It  seems  to  have  been  done  in  this 
case  under  the  erroneous  supposition  that  the  act  of  July  37, 1866 
(14  Stats,  at  Large,  227),  was  then  in  force.  By  the  third  section 
of  that  act,  one  or  more  additional  safety-vaives  were  to  be  placed 
by  the  inspectors  on  steam  boilers,  and  loaded  to  a  pressure  not 
exceeding  two  pounds  ''above  the  working  pressure  allowed."  The 
object  of  this  provision,  as  the  evidence  tends  to  show,  was  to  pro- 
vide for  unavoidable  fluctuations  of  the  steam  beyond  the  prescribed 
pressure.  In  this  case  the  steam  was  allowed  to  rise  beyond  the 
limit  in  the  certificate,  when  it  was  not  in  any  sense  necessary  or 
unavoidable.     I  am  of  opinion  that  the  defendant  is  liable  for  the 
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injiury  snatained  by  the  plaintifl  by  virtae  of  the  forty-third  seotion 
of  the  act  of  1871)  and  that  an  action  to  enforce  this  liability  was 
properly  brought  in  the  State  court    Dougan  r.  Champlain  Tran$* 
mrkUim  Oo^  66  N.  Y.  1;  Owh  t.  Whipple,  66  id;  130. 
The  judgment  should  be  affirmed^  with  costs. 

AU  ooQoiir  except  Foiabb  and  Bapaux),  JJ.»  not  Toting, 

Judgmmii  affirmed^ 


Oaswjsll,  appellant^  r.  Datu. 
08N.T.aa) 


4  Bifft^i^iii^  mmM  ^rm^rpA^  nftnrfatlng  of  ixan»  phoophonui  and  elixlr  of  oftlisays 
bark,  whioh  was  named  "  Feno-Phoaphorated  Elixir  of  Oallaaja  Bark." 
SM,  that  the  name  ooald  not  be  proteeted  as  a  trade-mark. 

The  eonpling  together,  in  a  new  combination,  of  words  which  before  had  been 
oied  apart,  and  had  entered  into  the  common,  or  sdentiflc  vocabulary,  does 
not  giTe  a  right  to  the  exclusive  use  of  such  combination,  where  it  is  indi- 
catire  not  of  orij^,  maker,  use  and  ownership  alone,  bat  also  of  qnality  and 
other  characteristics. 

A  SMfiM  that,  where  an  employee  originates  and  names  a  medical  article,  bat 
acqaiesoes  in  the  appropriation  of  the  article  and  its  name  bj  his  employers, 
and  its  sale  to  the  public  by  them  under  the  name  given  the  article,  the 
property  in  the  trade-mark,  if  a  valid  one,  is  in  the  employers. 

ACTION  to  restrain  the  use  of  an  alleged  trade-mark.  The  case 
was  referred,  and  the  referee  found  the  following  facts:  That 
plaintiffs,  Oaswell,  Mack  ft  Co.,  were  druggists,  and  that  defendant 
was,  in  1860,  in  their  employ  as  porter,  and  that  one  Ooffin  was 
also  in  their  employ  as  pharmaceutical  chemist  That  Ooffin, 
while  in  their  employ,  prepared  a  medicine  consisting  of  iron,  phos- 
phorus and  elixir  of  calisaya  bark,  to  which  he  gave  the  name 
<^  Ferro-Phosphorated  Elixir  of  Calisaya  Bark."  That  the  iSrm 
introduced  the  preparation,  and  sold  it  to  the  public,  and  to  physi- 
eians,  under  that  name.  That  in  1864,  defendant  left  the  employ 
«C  the  firm,  and  with  a  partner  commenced  the  manufacture  of  tLe 
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medicine  under  the  same  name.  That  the  fixtures  and  stock  of 
defendant  and  his  partner  were  afterward  sold  to  plaintiff  firm ;. 
bnt  shortly  afterward,  defendant  again  went  into  the  business  of 
mannfacturing  and  selling  the  medicine  in  question  under  the  same- 
name,  his  business  house  being  styled  ''T.  Davis  &  Son*"  The 
other  material  facts  appear  in  the  opinion.  Judgment  was  had  in 
favor  of  defendant,  both  in  the  court  of  first  instance,  and  at  Oeneral 
Term.    The  plaintiffis  appealed  to  this  court 

Thomas  JL.  Jmikins  and  John  S.  Woodward^  for  appellants.    The- 
name  as  used  is  one  entitled  to  legal  protection  as  a  trade-mark. 
Burnett   v.   Phalan,    Am.   Tr.   M.    0.   376-400;   Congress  and 
Empire  Spring  Co.  v.  High  Rack  Congress  Spring  Co.,  id.  599, 
681 ;  Delaware  and  Hudson  Canal  Co.  v.  Clark,  13  Wall  311. 

The  name  became  the  rightful  trade-mark  of  Caswell,  Mack  &. 
Oa,  and  of  the  plaintiffs,  when  used  in  connection  with  the  article 
made  and  sold  by  them,  and  affixed  in  a  stamp  or  label  first  used 
by  them  to  bottles  or  other  vessels  containing  the  article,  for  the 
purpose  of  designating  the  same.  Thompson  v.  Winchester,  1^ 
Pick.  214  (Am.  Tr.  M.  0.  7);  Taylor  v.  Carpenter,  3  Story,  45a 
(Am.  Tr.  M.  0. 14) ;  Coates  v.  HoUrook,  2  Saudf.  Gh.  586  (Am.  Tr. 
H.  0.  20);  Taylor  y.  Carpenter,  2  Wood.  &  M.  1  (Am.Tr.  M.  0.82); 
Tayltr  v.  Carpenter,  11  Paige,  292  (Am.  Tr.  M.  C.  46);  Taylor 
V.  Carpenter  (the  ''  Persion  Thread ''  case),  2  Sandf.  Gh.  603  (Am. 
Tr.  M.  G.  45);  Partridge  v.  Menck  (the  *' Friction  Match" 
case),  2  Sandf.  Gh.  622  ;  2  Barb.  Gh.  101 ;  1  How.  App.  Gas.  58a 
(Am.  Tr.  M.  G.  72) ;  Coffeen  v.  BrunUm  (the  ''  Ghinese  Liniment  '^ 
case),  4  McLean,  516  (Am.  Tr.  M.  G.  82) ;  The  Amoskeag  Manufae- 
turing  Co.  v.  Spear,  2  Sandf.  Gh.  509  (Am.  Tr.  M.  G.  87)  ;  Davis 
V.  KendaU  (the  ''  Pain-killer  "  case),  2  B.  L  566  (Am.  Tr.  M.  G. 
112);  Stone  y.  Carlon  (the  ''Irving  House"  case),  3  Gode  B.  67 
(Am.  Tr.  M,  G.  115) ;  Marsh  v.  Billings  (the  "Bevera  House"' 
case),  7  Gush.  322  (Am.  Tr.  M.  G.  118) ;  Gilhtt  v.  Kettle,  3  Duer, 
624  (Am.  Tr.  M.  G.  148) ;  Christy  v.  Murphy  (the  ''  Ghristy  Min- 
strels "  case),  12  How.  Pr.  77  (Am.  Tr.  M.  G.  165);  Jfotewv. 
Orowley,  3  Blatch.  440  (Am.  Tr.  M.  G.  166)  ;  SteuHirt  v.  SmUhson,. 
1  Hilt  119  (Am.  Tr.  M.  G.  175) ;  Clark  v.  Clark  (the  ''  Clark's 
Thiead"  case),  25  Barb.  76  (Am.  Tr.  M.  G.206)  ;  Brooklyn  WhiU 
lead  Co.  v.  Masury,  25  Barb.  416  (Am.  Tr.  M.  G.  210);  Williams 
T.  Johnson  (the  ''Oenuine  Yankee  Soap  "  case),  2  Bosw.  1  (Am.  Tr 
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If.  G.  :dl4);  OmsiaekY.  White  (the  ^'Dr.  Morse's  Indian  Root 
Pill8»*  case),  18  How.  Pr.  421  (Am.  Tr,M.  0.  232) ;  Burrows  y. 
Knighi  (the  '*  Boger  WiUiams  Long  Cloth"  case),  6  B.  I.  434  (A  m. 
Tr.  M.  0.  238)  ;  Howe  r.  Searing  (the  ''  Howe's  Bakery  "  case),  19* 
Abb.  Pr.  261 ;  6  Bosw.  354 ;  19  How.  Pr.  14  (Am.  Tr.  M.  G.  244) ; 
Ddh  Y.  Smiihean  (the  "  Gonrtria  Flax  "  case),  12  Abb.  Pr.  237  (Am. 
Tr.  M.  G.  282) ;  BumOtY.  Phalon  (the  **  Cocoaine'*  case),  21  How. 
Pr.  100  (Am.  Tr.  M,  0.  292);  9  Bosw.  182;  6  Abb.  ft.  (N.  S.)  212f 
3  Eoyes,  594  (Am.  Tr.  M.  G.  376);  S.  G.  in  Gonrt  of  Appeals  (Am. 
Tr.  M.  G.  397);  Woodward  r.  Lazar  (the  ''What  cheer  House"  case),. 
21  GaL  448  (Am.  Tr.  M.  0.  300);  McCardh  y.  Peck  (the  **  McGardle 
House  "  case),  28  How.  Pr.  120  (Am.  Tr.  M.  G.  312)  ;  Bininger  v. 
Waiiles,  28  How.  Pr.  206  (Am.  Tr.  M.  C.  318) ;  Derringer  v.  Plale^ 
29  Gal.  292  (Am.  Tr.  M.  G.  324) ;  Bradley  v.  Norton  (the  *'  Super- 
phosphate of  Lime"  case),  33  Gonn.  157  (AnL  Tr.  It  C.  831); 
OittoU  y.  Esierbrook,  47  Barb.  455  (Am.  Tr.  M.  G.  340) ;  MateeU  v. 
Flanagan  (the  ''  Police  Gazette  "  case),  2  Abb.  Pr.  (N.  S.)  459  (Am. 
Tr.  M.  G,  367);  Smith  y.  Woodruff  (the  "  Opoponax  "  case),  48  Barb. 
438  (Am.  Tr.  M.  G.  383);  Newman  v.  Alvord  (the  "  Akron  Gemenk 
Go."  case),  49  Barb.  588  (Am.  Tr.  M.  G.404);  Howe  v.  TJie  Howe 
Machine  Co.  (the  name  of  ''  Howe  "  on  sewing  machines  ;  licefkse 
against  inventor),  50  Barb.  236  (Am.  Tr.  M.  G.421);  Curton  Y.Bryan 
"  Mrs.  Winslow's  Soothing  Syrup  "case),  2  Daly,  212;  36  How.  Pr.  33 
(Am.  Tr.  M.  G.  434);  MesseroU  v.  Tyiibery  (the  "  Bismarck  Gollar  " 
case),  4  Abb.  Pr.  (N.  S.)  410;  36  How.  Pr.  14  (Am.  Tr.  M.  G.  479)? 
Rowley  v.  Houghton  (the  "  Hero  "  or  "  Heroine  "  Jar  case),  2  Brew- 
ster, 303  (Am.  Tr.  M.  G.  486)  ;  Boardman  v.  The  Meriden  Btit* 
annia  Go.  (the  "Teaspoon"  case),  35  Gonn.  402  (Am.  Tr.  M.  G. 
490) ;  OoUon  v.  Thomas  (the  ''  Golton  Dental "  case),  2  Brewster, 
308  (Am.Tr.  M.  G.  507) ;  Filley  y.  Fassett  (the  "Gharter  Oak'" 
store  case),  44  Mo.  173  (Am.  Tr.  M.  G.  530) ;  Lockwood  y.  Bost- 
wick  (the  "  Boviline "  case),  2  Daily,  521  (Am.  Tr.  M.  G.  555) ;. 
The  Dixon  Crucible  Co.  v.  Guggenheim  (the  '*  Stove  Polish  "  case), 
2  Brewster,  321  (Am.  Tr.  M.  G.  559) ;  Oittis  v.  Hall  (the  "  Hair 
Benewer "  case),  2  Brewster,  342  (Am.  Tr.  M.  G.  580,  596) ;  The 
Congress  and  Empire  Spring  Co.  v.  Tlie  High  Hock  Congress  Spring 
Co.,  57  Barb.  626  ;  S.  G.,  45  N.  Y.  291  (Am.  Tr.  M.  G.  <99);  The 
Delaware  and  Hudson  Canal  Co.  v.  Henry  C.  Clark,  13  Wall.  311 ; 
Pat  Office  Gazette,  vol.  1,  p.  279  ;  Yak  Vorst,  J.,  in  Caswell  v. 
Davis,  4:  Abb.  Pt.  (N.  8.)  6;  35  How.  Pr.  76  (Am.  Tr.  M.  C.  4,fi)); 
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Ooui  y.  Al^logu  (the  **  Pesendede"  case),  6  Bear.  69,  Appendix 
{Am.  Tr.  M.  G.  636);  EhoU  v.  Morgan  (the  ^'London  Conyeyanoe 
Co."  case),  2  Keen,  213  (Am.  Tr.  M.  0.  637) ;  Bidding  y.  Horn 
(the  ''  Howqna's  Mixture  "  tea  case),  8  Sim.  477  (Am.  Tr.  M.  G. 
640);  MiUingtanY.  Fox  (the  ''  Growley  Millington  "  case),  3  Mylne 

6  Gr.388  (Am.Tr.M.G.  642);  Morison  y.  Salmon  (the  ''Morison  IJni- 
yersal  Medicine  case"  2  Man.  ft  Or.  385  (Am.  Tr.  M.0. 643);  P&ny 
y.  Trwfitt  (the  '*  Medicated  Mexican  Balm  "  case)  6  Beay.  66  (Am. 
Tr.  M.  G.  644);  Craft  y.  Day  (the  ''  Day  ft  Martin  Blacking ''  case), 

7  Beay.  84  (Am.  Tr.  M.  G.  649) ;  Eine  y.  Lart  (the  ''  Ethiopian 
Stocking"  case),  10  Jur.  106  (Am.  Tr.  M.  G.  667) ;  Rodgers  y. 
Nomll  (the  '^  Bodgers  ft  SonV  cntlery  case),  b  Man.  ft  Gr.  (Am. 
Tr.  M.  G.  660);  Holhway  y. HoHoway  (the  ''HoUoway  Pills"  case), 
13  Beay.  209  (Am.  Tr.  M.  G.  662,  669) ;  EddlesUm  y.  Viek  (the 
«  Patent  Pins"  case),  18  Jur.  7  (Am.  Tr.  M.  G.  666);  Eddstm  y. 
JSdehten,  1  De  O.,  J.  ft  S.  186  (Am.  Tr.  M.  G.  667);  HaU  r.  Bar- 
rows, 10  Jur.  (S.  S.)  65  (Am.  Tr.  M.  G.  668) ;  MeAndrows  y. 
Bassett  (the  ''  Anatolia"  case),  10  Jur.  (N.  S.)  650  (Am. Tr.  M.  G. 
669);  Braham  y.  Bustard  (the  ''Excelsior  White  Soft  Soap"  case), 
9  L.  T,  (N.  S.)  199  (Am.  Tr.  M.  G.  674) ;  Harrison  y.  Tayhr  (the 
"Durham  Mustard"  case),  11  Jur.  (N.  S.)  408  (Am.  Tr.  M.  0. 
676);  Ainsworth  y.  WalmesUy  (the  "  Ainsworth  Thread"  case),  44 
L.  J.  252  (Am.  Tr.  M.  G.  678);  Souihom  y.  Reynolds  (the 
^'Soufchom's  Broseley  Pipes"  case),  12  L. T.  P.  (N.  S.)  77  (Ain.  Tr. 
M.  G.  688);  Seixoy.  Provet&nds,  L.  B.,  1  Gh.  App.  192. 


J.  D.  Billings,  for  respondent.  The  words  or  name  used  did  not 
designate  the  origin  or  ownership  of  the  article,  and  haye  become 
by  adoption  and  use  its  proper  scientific  appellation,  and  are  not 
therefore  a  trade-mark.  Amoskeag  Manufacturing  Co.  y.  Spear,  2 
Sandf.  599;  Fsteridge  y.  Wells,  4  Abb.  385;  Williams  v.  Johnson,  2 
Bosw. ;  Upton  on  Trade-marks,  1860, 123-178.  Defendant  did  not 
use  plaintiff's  firm  name,  or  their  labels  or  deyices,  but  simply  the 
name  of  the  preparation,  and  he  did  not,  therefore,  decep tiyely  use 
the  same  name  or  mislead  ordinary  attention.  Partridge  y.  Metiek, 
2  Sandf.  Gh.  622 ;  S.  0.,  2  Barb.  Gh.  101 ;  1  How.  App.  Gas.  647 ; 
Merrivdh  Manufacturing  Co,  y.  Oamsr,  2  Abb.  Pr.  318 ;  Newman 
y.  Alvord,  49  Barb.  596,  597  ;  Clark  y.  Clark,  26  id.  76 ;  Meri.  Co. 
y  Ounn,  4  E.  D.  Smith,  387. 
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FoLOEB,  J.  It  is  important  first  to  determine  just  what  is  before 
Q8  for  adjadication  on  this  appeal. 

It  is  an  appeal  upon  the  law  alone,  from  a  judgment  of  the  Gen- 
eral Term,  afiSrming  a  judgment  entered  upon  the  report  of  a 
referee.  It,  of  course,  brings  up  only  questions  of  law;  and  we  can 
not,  in  our  examination  thereof,  go  outside  of  the  ezceptiona 
taken;  nor  can  we  in  this  case  consider  all  of  the  exceptions  taken 
therein.  Some  of  them  are  to  the  refusals  of  the  learned  referee 
to  make  certain  findings  of  fact  at  the  request  of  the  plaintiffs. 
These  exceptions  present  no  question  for  review  in  this  court  {Roger$ 
T.  WheOMTy  52  N.T.  262,  citing  Van  Slyck  y.  Hyatiy  46  id.  259);  in 
which  last  case  is  pointed  out  the  proper  practice,  by  which  a  party 
may  avail  himself,  on  appeal,  of  the  refusals  of  a  trial  court  to  make 
findings  of  fact  as  requested* 

All  of  the  conclusions  of  law  of  the  learned  referee  are  excepted 
to.  But  these  conclusions  of  law  are  correct  if  his  findings  of  fact 
are  sustained. 

There  are  material  exceptions  to  but  two  of  the  findings  of  faot» 
To  make  these  exceptions  potent  for  a  reversal  of  the  judgment,  it 
must  appear,  from  an  examination  of  the  case,  that  there  is  no  com* 
potent  testimony  to  sustain  the  findings  excepted  to.  Even  then, 
it  must  appear  further,  that  the  conclusions  of  law  necessarily 
depend  upon  these  findings  of  fact,  or  upon  one  of  them.  And  it 
must  further  appear,  that  with  those  or  that  finding  unsustained  by 
any  competent  testimony,  there  is  no  other  fact  presented  thereby 
which  will  justify  the  conclusion  of  law  arrived  at,  and  the  judg- 
ment based  thereon.  These  are  the  limits  within  which  our  con- 
sideration of  the  case  is  confined. 

The  first  finding  of  fact  excepted  to  is  this:  That,  some  time  in 
the  month  of  December,  1860,  and  the  latter  part  of  the  year  1860, 
one  Henry  M.  Coffin,  while  in  the  employ  of  the  business  house  to 
whose  business  interests  the  plaintiffs  succeeded,  as  its  chemist, 
scientifically  prepared  a  medicine,  the  principal  ingredients  of  which 
were  iron,  phosphorus  and  elixir  of  calisaya  bark,  to  which  he  gave 
the  name  '' Ferro-phosphorated  Elixir  of  Calisaya  Bark."  If  by 
the  phrase  *^  scientifically  prepared  a  medicine,"  is  meant  that  he 
in  fact  put  together  the  ingredients  and  manufactured  it,  tlie  find 
ing  is  sustained  by  the  testimony.  If  by  it  is  meant  that  he  discov- 
ered, or  invented  it,  it  is  not  sustained  by  any  competent  testimony. 
The  witnesses  Caswell  and  Mack,  both  claim  in  their  testimony 
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that  they,  working  and  planning  in  concert  with  Oofl^,  finally 
devised  tiie  combination  of  ingredients  which  formed  the  perfected 
article;  and  Coffin,  in  answer  to  the  question,  ^*  who  saggested  the 
•phosphorus  P''  testified,  that  before  It  was  finally  perfected.  Mack 
suggested  to  him  to  put  into  the  preparation  the  pyro-phosphate  of 
iron.  As  these  three  persons,  by  the  united  force  of  the  testimony^ 
are  all  who  had  any  thing  to  do  with  the  originating  of  the  article; 
as  it  is  not  claimed  that  any  one  besides  Caswell  and  Mack,  other 
than  Coffin,  is  the  inventor;  as  Coffin  admits  that  Mack  suggested 
one.of  the  chief  and  distinguishing  ingredients,  there  can  be  no 
correct  conclusion  that  Coffin,  alone,  was  the  originator  of  the 
article,  though  having  very  much  to  do  with  the  devising  the  com* 
bination,  and  being  exclusively,  or  almost  so,  the  manipulator  in 
its  first  concoction.  As  to  who  devised  the  name  and  first  applied 
it  to  the  article,  there  is  confiict  in  the  testimony.  Mack  and  Cas- 
well claim  that  it  was  first  mentioned  by  Mack;  Coffin  is  equally 
positive  that  he  it  was  who  first  conceived  and  uttered  it.  The 
referee  has  believed  the  latter,  and  his  finding  thereupon  is  condu- 
eive  upon  this  court  This  finding  is  not,  however,  so  vital  in  the 
case,  for,  though  Coffin  was  participant  in  the  first  compounding  of 
the  ingredients  and  in  the  completion  of  the  article,  and  did  first 
give  it  this  name,  yet  he  was  in  the  employ  of  the  predecessors  of 
the  plaintiffs,  using  their  materials,  upon  their  premises,  with  their 
apparatus.  After  the  desired  result  was  reached,  it  was,  with  its 
name,  appropriated  by  them,  and  put  forth  to  the  medical  profes- 
eion  and  to  the  public,  under  that  name,  as  theirs,  with  Coffin's 
knowledge  and  acquiescence,  continued  for  some  years.  Flavel  v. 
Harrison,  19  Eng.  Law  and  Eq.  15.  Had  the  composition  of  the 
article  been  well  known  to  many,  as  well  as  to  themselves  and 
Ooffin,  and  the  ingredients  in  general  use  for  the  purpose,  and, 
though  any  person  might  combine  them  and  sell  the  result  at  hit 
pleasure,  yet  they  had  the  right  of  property  in  that  which  they 
made,  and  the  right  to  designate  it  as  of  their  manufacture  and  sale, 
by  some  proper  device  upon  it  WiUiams  v.  Johnson,  2  Bosw*  1. 
Ooffin  had  not,  nor  had  any  one  before  them,  used  this  name  of 
'^  Ferro-phosphorated  Elixir  of  Calisaya  Bark,"  to  designate  to  the 
public  an  article  composed  in  whole  or  in  part  of  these  three  chief 
Ingredients.  And  the  predecessors  of  the  plaintiffs,  adopting  this 
name  with  his  acquiescence,  became  the  proprietors  of  it,  if  with  it  they 
met  the  other  conditions  prescribed  by  the  law  in  such  cases.  They 
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might  affix  any  proper  deyioe  or  name  to  the  article  made  by  them, 
to  diatingaiflh  it  as  of  their  manafaotare,  as  having  its  origin  with 
them,  and  as  deriving  its  peonHar  merit  from  their  knowledge  and 
•kill  in  preparation*  So  ttiat  the  judgment  of  the  learned  referee 
is  not  sustained  by  this  finding  of  fact  made  by  him.  If  it  depended 
solely  npon  it,  it  conld  not  be  affirmed. 

The  other  finding  of  fact  excepted  to  is  as  follows:  That  the 
combined  words,  **  Ferro-phosphorated  Elixir  of  Oalisaya  Bark,'' 
were  not  applied  to  the  medicine  by  Coffin,  nor  used  by  OasweU, 
Mack  &  Go.,  as  a  name  to  designate  the  ownership,  origin  or  partio* 
nlar  mannfactnre  of  this  preparation,  but  solely  to  indicate  to 
physicians  and  the  community  of  druggists  the  name  of  the  three 
principal  medical  ingredients  of  which  it  was  composed,  to-wit, 
iron  combined  with  phosphorus  and  with  elixir  of  calisaya  barL 
This  is  an  important  finding.  If  sustained  by  any  competent  testi- 
fnony  it  is  sufficient  to  uphold  the  conclusion  of  law  and  the  judg* 
ment  The  learned  judge  who  delivered  the  prevailing  opinion  at 
Ctoneral  Term,  looked  upon  it  as  fully  warranting  the  judgment,  and 
did  not  perceive  any  thing  in  the  evidence  that  would  authorize  a 
4X>ntrary  result  He  also  stated  that  it  was  made  by  the  referee 
upon  conflicting  prool  We  have,  therefore,  closely  scanned  the 
testimony,  not  only  as  indicated  by  the  copious  reference  to  it 
upon  the  points  of  the  respondent,  but  as  it  appears  everywhere  in 
the  case,  to  discover  if  this  finding  is  sustained  by  the  evidence. 
The  testimony  on  which  it  must  rest,  if  at  all,  is  as  follows:  The 
plaintiff  Oaswell  testifies  that  they  applied  to  the  medicine  made 
by  them  this  name  to  designate  it  as  their  manufacture,  to  distin- 
guish it  from  other  preparations  as  manufactured  by  them;  that 
it  was  not  their  object  in  calling  it  ferro  and  phospAaraied  to 
announce  to  the  ptMic  that  there  was  iron  and  phosphorus  in 
that  medicine.  The  witness  Mack  testifies  that  they  had  two 
objects  in  view  in  getting  a  name  for  it:  The  first,  to  make  it  spe- 
cifically their  preparation,  made  only  by  them,  and  to  got  a  name 
that  had  not  been  previously  used  at  all;  the  second,  to  indicate  to 
the  medical  profession  what  were  the  general  ingredients  of  the 
medicine.  Caswell  also  says  that  the  last  was  an  object  with  then.. 
It  seems,  then,  that  one  of  the  objects,  in  the  contemplation  of  the 
plaintiffs  and  their  predecessors,  was  the  very  thing  for  which  a 
trade-mark  is  designed  and  is  appropriate,  and  for  which  its  exclu- 
sive use  is  permitted  and  protected.    We  are  aware  that  Coffin 
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Bays  that,  when  he  gave  that  name  to  the  article,  and,  when  he  used 
the  words,  he  did  so  as  a  trae  representation  of  the  name  of  the 
ingredients  of  which  the  medicine  was  composed,  and  that 
that  was  what  he  intended  by  the  use  of  it  It  may  l^e  so.  As  the 
inventor  of  the  word,  that  may  have  been  his  object  in  bringing 
it  into  existence.  There  is  no  doubt  that  it  effected  that  object. 
The  testimony  is  full  enough  that  this  name  did  indicate  that  these 
three  ingredients  in  some  form,  in  some  relation,  strength  and 
quantity,  and  with  or  without  other  ingredients,  were  in  the  mix- 
ture* But  Coffin  does  not  speak  for  the  plaintiffs  and  their  prede- 
cessors. He  does  not  say  what  was  their  object  in  putting  this 
name  upon  this  article.  Their  testimony  is  not  conflicted  with  by 
his  upon  this  question.  Ho  spoke  only  of  his  purpose;  they  speak 
of  theirs.  But,  as  before  said,  there  is  ample  testimony  that  the 
name  used  did  indicate,  in  a  general  way,  that  there  were  in  the 
mixture  these  three  ingredients  of  iron,  phosphorus  and  that  of 
elixir.  It  is  also  in  proof  that  the  plaintiffs  made  no  secret  of  the 
formula  for  the  composition  of  it,  but  made  public  all  the  constitu- 
ents, and  the  proportions  in  which  they  were  to  bo  put  together.  We 
do  not  think,  however,  that  this  is  proof  that  the  sole  purpose  of  the 
plaintiffs  in  the  use  of  this  name.  \vas  to  make  known  to  the  medical 
profession  and  to  the  community  of  druggists  what  were  the  ingre- 
dients of  this  medicine.  Hence,  we  are  forced  to  the  end  that 
there  is  no  competent  testimony  to  sustain  this  finding  of  tact  of 
the  learned  referee  in  its  literal  expression.  It  was  a  purpose  of 
the  plaintiffs,  but  it  was  not  the  sole  purpose  of  them  and  of  their 
predecessors;  and  if  the  judgment  depends  upon  this  finding,  as 
literally  stated,  it  could  not  be  affirmed. 

It  is  still  left  to  inquire  whether  the  testimony  discloses  any  fact 
which,  though  not  formally  expressed  in  a  finding,  will  sustain  the 
conclusion  of  law  and  the  judgment  of  the  learned  referee. 

On  the  motion  for  a  dismissal  of  the  complaint,  the  learned  referee 
expressed  himself  satisfied  that  the  plaintiffs  had  made  a  prima 
facie  case,  that  the  defendant  had  used  labels,  devices,  etc.,  calcu- 
lated  to  deceive  the  public,  and  to  induce  a  belief  that  the  elixir 
which  he  sold  was  the  same  as  that  made  and  sold  by  the  plaintiffs. 
We  think  that  this  position  is  sustained  by  the  proofs,  for,  though 
there  is  a  difference  in  the  phraseology  of  his  circulars  and  a  differ* 
ence  in  the  bottles  used  by  him,  and,  though  he  has  put  his  own 
business  name  upon  his  labels,  yet  there  is  such  degree  of  imitation 
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of  the  labels,  circalars  and  bottles  of  the  phuntiAr  as  would  be 
likely  to  deceiye  the  pnblia  WiUiams  y«  Johnson,  supra;  Amosr 
keag  Jfanufaduring  Co.  y.  Spear,  2  Saadf.  599.  The  courts  wonldi, 
therefore,  be  desiroiis  of  restraining  and  pnnishing  this  designed 
interferenoe  with  the  business  of  the  plain  tiffsy  if  they  hare  estab- 
lished their  right  to  nse  as  a  trade-mark  the  oontroverted  words  and 
phrases.  Bat  there  is  testimony  in  the  case  which  stands  in  their 
way,  testimony  which  woold  well  sustain  a  fact  which,  though  not 
upUdtly  found  by  the  refefee,  may  haye  formed,  to  a  great  extent^ 
the  basis  of  his  judgment.  See  Newman  y.  Frosi,  52  K.  Y.  422^ 
It  is,  that  this  name  of  this  medicine,  this  alleged  trade-mark, 
indicates  to  the  medical  profession,  to  the  community  of  druggists 
and  to  the  public,  the  principal  ingredients  of  which  the  article  is 
composed;  and  it  is  urged  that,  though  it  may  also  indicate  the 
origin  and  ownership  of  the  article,  still  the  plaintiffs  are  precluded 
from  the  exclusire  use  of  it  for  that  purpose.  Upon  this  view  of 
the  case  the  judgment  of  the  (General  Term  was,  to  some  extent, 
based. 

There  is  no  principle  more  firmly  settled  in  the  law  of  trade- 
marks, than  that  words  or  phrases  which  have  been  in  common  use 
and  which  indicate  the  character,  kind,  quality  and  composition  of 
the  thing,  may  not  be  appropriated  by  any  one  to  his  exclusive  use. 
In  the  exclusive  use  of  them  the  law  will  not  protect.  The  Amos- 
heag  Manufaduring  Co.  v.  Spear,  supra ;  Feitridge  v.  Wells,  4  Abb. 
144;  S.  0.,  13  How.  Pr.  886.  Nor  does  it  matter  that  the  form  of 
words  or  phrases  adopted  also  indicate  the  origin  and  maker  of  the 
article.  The  combination  of  words  must  express  only  the  latter. 
It  is  the  result  of  all  the  decisions,  that  known  words  and  phrases 
indicative  of  quality  and  composition  are  the  common  property  of 
all  mankind.  They  may  not  be  appropriated  by  one  to  mark  an 
article  of  his  manufacture,  when  they  may  be  used  truthfully  by 
another  to  inform  the  public  of  the  ingredients  which  make  up  an 
article  made  by  him.  Even  when  the  sole  purpose  of  the  one  who 
first  uses  them  is  to  form  of  them  a  trade-mark  for  himself,  express- 
ive only  of  origin  with  himself,  if  they  do  in  fact  show  forth  the 
quality  and  composition  of  the  article  sold  by  him,  he  may  not  be 
protected  in  the  exclusive  use  of  them.  Still  less,  then,  when 
joined  to  the  &ct  that  they  do  thus  show  forth  the  quality  and  com- 
position, there  is  a  purpose  that  they  should  do  so.  It  is  a  right 
which  every  one  has,  and  from  the  exercise  of  which  he  may  not 
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be  debined^  to  make  an  article  of  the  same  ingredients^  of  the  same 
oompoeitien  and  of  as  good  quality  as  that  made  by  another^  when 
that  other  hae  no  exclasiTe  priyilege  of  manufacture  conferred  by 
law.  Having  this  right  to  make,  he  has  also  the  right  to  indicate 
the  ingredients;  the  composition  and  quality  of  that  which  ho  has 
made,  by  any  usual  words  or  phrases  apt  therefor.  Hence,  when  he 
adopts  usual  phrases  which  do  no  more  than  this,  he  but  takes  from 
a  stock  common  to  all  mankind,  and  does  not  infringe  upon  any 
exdusiYe  right  of  another,  who  has,  before  that,  used  the  same,  or 
like  words,  or  phrases.  Nor  can  the  first  user  aroid  this  result,  by 
ooupling  with  his  purpose  to  indicate  quality  and  characteristics,  a 
purpose  also  to  indicate  origin.  Though  he  have  that  purpose  also, 
and  the  form  of  words  used  by  him  have  also  that  effect,  inasmuch 
as  he  cannot  be  giren  the  exclusive  use,  without  impairing  the 
right  of  another,  the  exclusive  use  will  be  denied.  The  general  rule 
is  tigainst  appropriating  mere  words  as  a  trade-mark.  An  excep- 
tion is  of  those  indicating  origin  or  ownership,  having  no  reference 
to  quality  or  use.  Words  are  but  symbols.  When  they  are  used 
to  signify  a  fact,  or  when,  with  what  purpose  soever  used,  they  do 
signify  a  fact  which  others  may  by  the  use  of  them  express  with 
equal  truth,  others  have  an  equal  right  to  them  for  that  purpose. 
The  Collins  Co.  v.  Cowmy  3  Eay  &  J.  428. 

There  are  cases  wherein  some  of  the  language  of  the  opinions,  it 
read  without  a  consideration  of  the  facte  upon  which  the  judgment 
is  based,  do  not  seem  to  accord  with  these  views*  The  appellante 
have  cited  some  of  them.  It  will  be  found  that  in  those  ctises  there 
was  no  question  presented  like  that  now  before  us.  It  was  not 
necessary  in  them  to  notice  it,  nor  to  limit  the  general  propositions 
expressed.  Or  it  will  be  found  that  there  is  other  language  used, 
which  does  stete  other  principles  also  to  be  considered,  and 
which  set  forth  a  limit  Thus,  in  Delatoare  and  Hudson  Canal  Co. 
▼.  Glarhy  13  Wall.  311,  much  relied  upon  by  the  appellants,  and  from 
which  they  quote  language  quite  apposite  to  the  views  urged  by  them, 
it  is  also  said,  ^'  nor  can  a  generic  name  or  a  name  merely  descrip- 
tive of  an  article  of  trade,  of  ite  qualities,  ingrediente  and  character- 
istics, be  employed  as  a  trade-mark,  and  the  exclusive  use  of  it  be 
entitied  to  legsJ  protection.  *'  '^  True,  it  may  be  that  the  use  by  a 
eecond  producer,  in  describing  truthfully  his  product,  of  a  name 
or  of  a  combination  of  words  already  in  use  by  another,  may  havo 
il  e  effect  of  causing  the  public  to  mistake  as  to  the  origin  or  owner- 
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ship  of  the  product;  but,  if  it  is  just  as  true  in  its  application  to  his 
goods  as  it  is  to  those  of  another  who  first  applied  it,  and  who 
therefore  claims  an  exclosive  right  to  use  it,  there  is  no  legal  or 
moral  wrong  done." 

It  is  claimed  by  the  appellants  that,  though  the  words  ''ferro'' 
and  **  elixir  of  oalisaya  bark  ^'  have  long  been  commonly  known  and 
used,  and  the  word  **  phosphorated  "  has  been  applied  to  snbstan- 
ces  treated  with  phosphorus,  yet  that  the  combination  in  one 
phrase,  **  ferro-phosphorated/'  was  new  with  the  plaintifib,  or  their 
predecessors  in  right ;  and  had  nerer  before  been  used  for  any 
purpose  whatever.  It  is  also  claimed  that  the  word  **  phosphorated  " 
is  not  a  scientific  term  and  does  not  technically  express  any  mean- 
ing, nor  convey  to  a  technical  manipulator  an  exact  idea.  There 
is  enough  in  the  testimony  toshow,  that,  before  the  use  of  the  word 
by  the  plaintifb  or  their  assignors,  it  had  so  entered  into  onr  com- 
mon language  as  to  have  found  a  place  in  a  standard  dictionary 
thereof.  It  is  there  defined  thus.  '^ Combined  or  impregnated 
with  phosphorus."  The  testimony  also  shows  that  it  partook  so 
much  of  a  scientific  character  as  to  have  been  given  a  place  in  a  med- 
ical lexicon,  by  Robert  Hooper,  M.  D.,  published  in  1824,  and  in 
another  medical  lexicon,  by  the  same  author,  published  in  1832. 
This  was  sufficient  to  sustain  a  finding  of  &ct,  that  the  word  was 
in  common  use,  and  was  recognized  by  scientific  men.  Nor  is  the 
question,  whether  the  name  used  as  a  trade-mark  will  convey  an 
exact  notion  of  how  to  compound  an  article,  so  that  one  reading  it 
may  be  able  to  make  a  like  article.  If  the  necessary  effect  is  to 
inform  the  reader  or  hearer  of  the  general  characteristics  and  com- 
position of  the  thing,  it  is  a  name  which  may  be  used,  with  equal 
truth,  by  any  one  who  has  made,  and  offers  for  sale,  a  thing  com- 
pounded of  the  same  ingredients,  and  who  desires  to  express  to  the 
public  the  same  facts.  Nor  does  the  coupling  together,  in  a  new 
combination,  of  words  which  before  that  had  been  used  apart,  and 
had  entered  into  the  common  or  scientific  vocabulary,  give  a  right 
to  the  exclusive  use  of  such  combination,  where  it  is  indicative  not 
of  origin,  maker,  use  and  ownership  alone,  but  also  of  quality  and 
other  characteristics.  As  it  does  appear  from  the  testimony  in  this 
cue,  that  the  phrase  claimed  by  the  plaintiff  is  formed  of  words  in 
use  before  the  adoption  thereof  by  them ;  that  they  were  then  and 
are  now  indicative,  not  of  origin,  use  and  ownership  alone,  but  also 
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of  oharacteristicfly  quality  and  compoBition,  the  plaintifb  may  not 
be  protected  in  the  ezclusiye  use  of  it  as  a  trade-mark. 

The  testimony  would  have  sustained  a  finding  of  fact  to  tiiat  pur- 
port ;  and  such  finding  would  sustain  the  conclusions  of  law  made 
by  the  learned  referee. 

According  to  settled  rules,  this  leads  to  an  affirmance  of 
judgment 

All  oonour. 


Lbggbtt  v.  Hydb,  appellant 

(SB  N.  T*  MS.) 
PmrtnerMp,  uhat  eontHhttM. 

H.  iMMkid  mam&j  to  a  firm  to  be  ased  in  its  basiiieas  on  the  agreement  that  he 
WM  to  leooiTe  one4hiid  of  the  profits  half-yearly,  and  at  the  end  of  a 
year,  become  a  partner,  if  agreeable  to  the  pa^es.  He  had  no  eontrol  otw 
the  biuinem,  and  never,  in  fact,  received  any  profits  or  interest  on  his  loan. 
BM,  that  he  was  a  partner  as  to  crediton  of  the  firm,  ^d  liable  for  hs 
debts. 

A  loan  of  money  to  be  used  in  the  business  of  a  firm,  with  an  agreement  that 
the  lender  shall  share  in  the  profits,  renders  him  p§r§$  a  partner  as  le 
creditors  of  the  firm.* 

ACTION  to  reooTer  a  partnership  debt  The  opinion  states  the 
case.  A  judgment  in  faTor  of  plaintilEs  was  affirmed  at  Gen- 
eoral  Term^  as  was  also  an  order  denying  a  motion  for  new  triaL 
Defendant  appeals  to  this  court 

JSo^er  A.  Pryor,  for  appellant 

(7.  Van  Santvoordf  for  respondents. 

FOLaiBB,  J.  At  the  trial  each  party  asked  the  court  to  direct  a 
ferdict  in  his  favor.  Bach  thereby  conceded  that  there  could  be 
no  dispute  upon  any  question  of  fact  Each  thereby  conceded  that 
there  was  left  for  decision  only  a  question  of  law,  and  that  it 
upon  a  settled  and  uncontradicted  state  of  facts. 

«  See  JrOftmon  ▼.  CXark,  16  Am.  Rep.  102. 
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Taking  the  view  of  the  testimony  the  most  faYorable  for  the 
^pellant,  the  facts  are  these:  In  1869,  one  Putnam  and  one  Henne- 
berger  were  partners  in  business,  under  the  firm  name  of  A.  D. 
Putnam  &  Go.  In  that  year,  the  appellant  iuTested  or  deposited 
with  that  firm  $1,500.  This  sum  was  credited  on  its  book^  to 
Fredk.  Hyde,  the  son  of  the  appellant.  For  this  sum  the  appellant 
was  to  share  in  the  profits  of  the  business  of  the  firm.  His  share 
was  to  be  one-third,  and  demandable  by  him  at  the  end  of  the  year. 
At  the  end  of  the  year,  his  share  of  the  profits  was  $500.  This 
sum  was  also  placed  to  the  credit  of  Fredk.  Hyde.  Then,  in  1870,  the 
appellant  loaned  to  the  firm  for  one  year  the  original  sum  of  $1,500 
and  the  $500  of  profits,  thus  making  $2,000.  In  consideration  of 
this  loan,  the  firm  agreed  to  hire  Fredk.  Hyde  as  clerk,  at  ten 
dollars  per  week,  for  the  year;  to  pay  the  appellant  one-third  of 
the  profits,  which  were  to  be  settled  half-yearly;  and,  at  the  end  of 
the  year,  to  take  him  in  as  a  partner,  if  the  firm  and  he  should  feel 
satisfied,  on  his  making  further  inrestments,  and  putting  in  more 
capital.  Though  it  is  nowhere  in  the  testimony  so  stated  in  terms, 
yet  it  is  fairly  to  be  inferred  that  the  $2,000  was  loaned  to  be  used 
in  the  business,  and  that  if,  at  the  end  of  the  year,  the  appellant  did 
not  become  an  ostensible  partner,  he  was  to  be  repaid,  out  of  tha 
eonoem,  the  $2,000,  but  without  interest,  strictly  as  such.  The 
appellant  neyer  interfered  in  the  affairs  of  the  concern,  nor  ezer- 
4rised  any  control  in  the  business.  At  the  end  ot  the  first  six 
months  there  were  no  profits  of  the  business.  The  appellant  never 
leceired  any  thing  for  his  $2,000;  nor  any  thing  by  way  of  interest 
Buoney. 

The  prominent  and  important  facts  are,  that  he  loaned  the  firm 
a  sum  of  money  to  be  employed  as  capital  in  its  business,  and  that 
therefor  he  was  entitled  to  have  and  demand  from  it  one^hird  of 
the  profits  of  its  business  every  half-year.  In  my  judgment,  there 
results  from  this,  that  Putnam  and  Henneberger,  making  use  of 
that  money  as  capital  in  that  business,  used  it  there  for  the  benefit 
of  the  appellant,  because  any  return  to  him,  for  the  loan  to  them, 
must  come  from  the  lise  of  it.  If  not  used  so  that  profits  wen; 
made,  he  got  no  return.  Further,  that  he  had  an  interest  in  the 
profits,  which,  while  they  were  anticipatory,  was  indefinite  as  te 
amount,  but  when  they  were  realized,  was  measured  and  specific  as 
to  share.  Further,  that  his  interest  in  them  was  in  them  as  profits; 
khat  is,  that  he  had  a  right  on  the  lapse  of  every  six  months,  though 
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having  no  property  in  the  whole  capital^  to  have  an  account  taken 
of  the  bnsiness,  and  a  diyision  made  of  the  profits  then  appearing. 
Ex  parte  Hamper y  17  Vesey^  403.  So  it  is  said  in  Everett  t.  Coe^  5 
Denio,  182:  '^  If  he  is  to  be  paid  oat  of  profits  made^  then  he  hiis 
a  direct  interest  in  them.  And  see  Ogden  v.  AeioTy  4  Sandf.  821, 
322.  That  he  had  this  right  to  an  account  and  a  division  at  other 
time  than  at  the  end  of  each  six  months,  if  at  any  other  time  the 
exigencies  of  the  concern,  as  the  dissolution  of  the  firm  by  death 
of  one  partner,  or  other  reason,  required  an  account  to  be  taken. 
He  had  that  interest  in  the  profits,  as  profits,  because  he  could 
claim  a  share  of  them  specifically,  as  they  should  appear  on  each  six 
months,  or  other  accounting  of  the  business  of  the  term  then  ended, 
and  could  then  have  and  demand  payment  of  his  share.  By  the 
terms  of  his  contract  with  the  firm,  if  it  be  upheld  as  made,  he  was 
interested  in  and  affected  by  the  results  only  of  the  year,  as  ascer- 
tained at  the  end  of  each  six  months.  It  would  hot  affect  him  in 
the  right  to  account,  though  the  business  of  a  previous  year  had 
been  disastrous.  If  either  six  months'  business  should  yield  a  profit^ 
he  could  insist  on  payment  to  him  of  one-third  thereof ;  and  could 
demand  that  an  account  be  had  of  the  business  of  any  six  months 
to  ascertain  if  there  had  been  profit.  It  was  one-third  of  the  proflti 
that  he  was  to  have,  and  not  a  sum  in  general  equal  to  that  one- 
third.  So  that  he  was  to  take  it  as  profits,  and  not  as  an  amount 
due;  not  as  a  measure  of  compensation,  but  as  a  result  of  the 
capital  and  industry. 

The  learned  counsel  for  the  appellant  states  the  question  of  law 
to  be  this:  Does  a  loan  of  money,  with  an  agreement  for  compen- 
sation from  the  profits  of  the  business,  per  se  constitute  the  lender 
a  partner  quoad  the  creditors  of  the  firm?  Is  this  statement  of  it 
correct?  Does  the  phrase  **  compensation  from  the  profits  **  fnUy 
meet  the  case?  Does  it  fully  present  the  fact  that  by  the  agree- 
ment the  appellant  obtains  an  interest  in  the  profits,  as  such,  and 
a  right  to  insist  upon  an  accounting,  and  a  division  thereof  half- 
yearly?  With  this  supplement,  the  question  for  decision  is  as 
stated  by  him.  I  am  not  to  say  what  I  think  ought  to  be  the 
answer  to  it,  was  this  a  case  of  first  impression.  I  am  to  declare 
what  I  ascertain  to  be  the  answer  already  given  by  the  law  in  this 
State,  as  it  has  been  settled  and  declared  by  the  authorities.  The 
argument  of  the  learned  counsel  is  very  ingenious,  and  very  forcible 
when  considered  in  reference  to  what  should  be  the  proper  rule,  and 
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what  the  true  reasons  upon  which  a  rule  should  be  founded.  Yet» 
it  it  is  found  that,  by  a  long  course  of  decisions^  or  by  long  aoqui« 
escence  in,  and  adherence  to,  a  rule  some  time  ago  authoritatiyely 
promulgated,  there  has  been  established  a  principle  of  commercial 
law  upon  which  the  community  has  acted,  it  is  the  duty  of  the 
courts  to  adhere  thereto,  leaving  it  to  the  law-making  power  to  find 
a  remedy,  if  remedy  be  needed,  in  a  positive  alterative  enactment 
In  England  this  has  been  done,  and  by  an  act  of  Parliament  an 
important  change  has  been  made.    28,  29  Vict,  chap.  86. 

In  the  first  place,  it  matters  not  that  the  defendants  meant  not 
to  be  partners  at  all,  and  were  not  partners  inter  sese.  They  may 
be  partners  as  to  third  persons  notwithstanding.  Manhattan  Brass 
Ob.  V.  Sears,  46  N.  Y.  797 ;  6  Am.  Bep.  177.  And  this  effect  may 
result,  though  they  should  have  taken  pains  to  stipulate  among 
themselves  that  they  will  not,  in  any  event,  hold  the  relation  of  part- 
ners. Among  the  reasons  given  is  this,  whether  it  be  strong  or  weak : 
that  whatever  person  shares  in  the  profits  of  any  concern,  shall  be 
liable  to  creditors  for  losses  also,  since  he  takes  a  part  of  the  fund, 
which  in  great  measure  is  the  creditor's  security  for  the  payment  of 
the  debts  to  them.  Waugh  v.  Carver,  2  R  Bl.  285,  citing  Oraee  v. 
Smith,  2  Black.  998.  The  doctrine  took  itis  rise  in  the  decisions  in 
these  cases.  And  commenting  upon  them,  the  text-writers,  who 
have  presented  most  forcible  criticisms  upon  it,  say:  **  The  principle 
laid  down  by  De  Gbat,  0.  J.,  in  Orace  v.  Smith,  has  served  as  the 
foundation  of  a  long  line  of  decisions  which  cannot  now  be  over- 
ruled by  any  authority  short  of  that  of  the  legislature; "  ''  and  in 
all  cases  in  which  there  is  no  incorporation,  nor  limited  liability,  it 
must  still  be  regarded  as  binding  on  the  courts."  Lindley  on  Part 
*  36.  **  The  doctrine  is  completely  established  upon  the  very  ground 
asserted  in  Orace  v.  Smith.**  Story  on  Part,  g  36,  note  3.  And  so 
Mr.  Parsons,  in  his  book  on  Partnership,  quoting  Lord  Eldo:m',  Sx 
parte  Hamper:  ^'But  if  he  has  a  specific  interest  in  the  profits 
themselves,  as  profits,  he  is  a  partner;"  and  adds,  '^  undoubtedly  he 
is;  every  principle  of  the  law  of  partnership  leads  to  this  conclu- 
sion.'' He  contends,  however,  that  the  specific  interest  in  profits 
which  is  to  make  a  person  a  partner  must  be  a  proprietary  interest 
in  them,  existing  befora  the  division  of  them  into  shares.  See,  also, 
8  Kent's  Commentaries,  *25,  note  b,  where  it  is  said:  ''The  test 
of  partnership  is  a  community  of  profit ;  a  specific  interest  in  the 
profitby  as  profits,  in  contradistinction  to  a  stipulated  portion  of 
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the  profits  as  a  compensation  for  seryices."  The  oonrts  of  this 
State  have  always  adhered  to  this  doctrine  and  applied  or  reoog«- 
nized  it  in  the  oases  coming  before  them.  In  Walden  v.  SherbumSf 
-l&  Johns.  409,  in  1819,  Spencbb,  J.,  deliyering  the  opinion  of  the 
court,  says:  **  No  principle  is  better  established  than  that  erery 
'f>erBon  is  to  be  deemed  in  partnership,  if  he  is  interested  in  the 
profits  of  a  trade,  and  if  the  advantages  which  he  derives  from  the 
trade  are  casual  and  indefinite,  depending  on  the  accidents  of 
trade.''  See,  also.  Dob  v.  Halsey,  16  Johns.  34,  in  the  same  year.  The 
principle  is  recognized  in  Ohase  v.  Barrett,  4  Paige,  148,  by  Wal- 
worth, Ch.,  in  1833;  by  the  Court  of  Errors,  per  Walworth,  Ch., 
in  1837,  in  Champion  v.  Bostwick,  18  Wend.  175  ;  by  the  Supreme 
Court,  in  1841,  per  Cowek,  J.,  in  Oushman  v.  Bailey  1  Hill,  526'; 
and,  a^jiain,  in  1848,  per  Bbabdslby,  Ch.  J.,  in  Everett  v.  Ooe,  5 
Denio^  180 ;  by  the  Superior  Court  of  the  city  of  New  York,  per 
Sakdfobd,  J.,  in  Oakley  y.AspinwaU,  2  Sandf.  7-21;  by  the  pres- 
ent Supreme  Court,  in  repeated  decisions,  of  which,  see  CatskiU 
Bank  t.  Oray,  14  Barb.  471;  HodgmanY.  Smithy  13  id.  302;  by  the 
Court  of  Appeals,  per  Pbckham,  J.,  in  Manhattan  Brass  Co.  v. 
Sears,  45  N.  Y.  797 ;  per  Lbokard,  C,  in  Ontario  Bank  v.  Hen- 
nessey, 48  id.  545,  552 ;  per  Gabdinbb,  J.,  in  Burckle  v.  Eckhart, 
3  id.  132,  138. 

It  is  not  too  much  to  say,  that  the  limited  partnership  act  (1  B. 
S.  764)  is  a  legislative  and  practical  recognition  of  this  rule  of 
commercial  law.  Indeed,  if  it  shall  be  held  that  such  a  contract 
as  that  of  the  appellant  does  not  make  him  a  partner  as  to  third 
persons,  there  is  little  or  no  need  of  that  act.  The  situation  of 
the  special  partner  is  more  onerous  than  that  of  the  appellant, 
under  such  a  ruling.  The  first  may  lose  his  capital  invested,  as  well 
as  profits,  by  the  same  being  absorbed  in  the  payment  to  creditors. 
The  latter  may  lose  his  anticipated  compensation  for  his  money 
loaned,  but  his  position  is  quite  as  favorable  to  him  as  that  occu- 
pied by  creditors,  for  the  recovery  of  his  money  advanced*  Neither 
may  interfere,  to  transact  business  or  to  sign  for  the  firm,  or  to 
bind  the  same.  Both  may  advise  as  to  the  management;  both  may 
examine  into  the  state  and  progress  of  the  partnership  conoems  ; 
the  special  partner,  from  time  to  time,  the  appellant  at  the  end  of 
every  six  months.  In  one  respect  the  special  partner  is  better 
placed;  he  may  stipulate  for  legal  interest  on  his  capital  invested, 
«B  well  as  for  a  portion  of  the  profits.    The  appellant,  if  he  bar- 
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gained  for  profits,  in  addition  to  interest,  might  be  in  conflict  with 
the  nsury  act  It  is  evident  that  most  of  the  conveniences  and 
advantages  of  the  limited  partnership  act,  and  some  which  it  does 
not  give,  might  be  obtained  by  a  loan  of  money,  with  a  stipulation 
for  compensation  for  its  use,  by  a  share  of  the  profits,  if  thereby  a 
partnership  is  not  created  as  to  third  persons.  This  is  not  decisive 
as  to  what  the  law  is  ;  but  it  is  strongly  indicative  of  the  view  of 
the  law  held  by  the  revisers  and  by  the  legislatare. 

There  have  been,  from  time  to  time,  certain  exceptions  estab- 
Kshed  to  this  rule  in  a  broad  statement  of  it ;  but  the  decisions, 
by  which  these  exceptions  have  been  set  up,  still  recognize  the  rule 
that,  where  one  is  interested  in  profits,  as  such,  he  is  a  partner  as 
to  third  persons.  These  exceptions  deal  with  the  case  of  an  agent, 
servant,  factor,  broker  or  employee,  who,  with  no  interest  in  the 
capital  or  business,  is  to  be  remunerated  for  his  services,  by  a  com- 
pensation from  the  profits,  or  by  a  compensation  measured  by  the 
profits;  or  with  that  of  seamen,  on  whaling  or  other  like  voyages, 
whose  reimbursement  for  their  time  and  labor  is  to  finally  depend 
itpoin  the  result  of  the  whole  voyage.  There  are  other  exceptions, 
like  tenants  of  land,  or  a  ferry,or  an  inn,  who  are  to  share  with  the 
owners  in  results,  as  a  means  of  compensation  for  their  labor  and 
•ervices.  The  decisions  which  establish  these  exceptions  do  not 
process  to  abrogate  the  rule — only  to  limit  it 

It  is  claimed  by  the  learned  counsel  for  the  appellant,  that  the 
role,  as  announced  in  Orace  v.  Smith  and  Waugh  v.  Carver^  has 
been  exploded,  and  another  rule  propounded  which  shields  the 
appellant.  He  is  correct  so  far  as  the  courts  in  England  are  con- 
cerned. Cox  V.  Hickman,  8  H.  of  L.  0.  268,  and  9  0.  B.  (N.  8.); 
99  E.  0.  L.  47,  and  Sullen  v.  Sharp,  L.  R,  1  Com.  PL  86,  affirm, 
that  while  a  participation  in  the  profits  is  cogent  evidence  that  the 
trade  in  which  the  profits  were  made,  was  carried  on  in  part  for  or 
m  behalf  of  the  person  claiming  the  right  to  participate,  yet,  that 
the  true  ground  of  liability  is,  that  it  has  been  carried  on  by  persons 
acting  in  his  behalf.  Those  cases  were  very  peculiar  in  their 
eiroumstances.  After  the  judgments  rendered  in  them,  the  Parlia- 
ment deemed  it  needful  to  enact,  that  the  advance  of  money  by 
way  of  loan  to  a  person  in  trade,  for  a  share  of  the  profits,  should 
not  of  itself  make  the  lender  responsible  as  a  partner.  28,  29  Vict., 
ehap.  86,  as  cited  in  Parsons  on  Part.  *  92,  note  t  If  the  decisions 
in  the  cases  cited  went  as  far  as  is  claimed,  it  would  seem  that  the 
Vol.  XVII.  — 83 
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act  was  supererogatory.  It  is  snggested,  howeyer,  by  Kellt,  0.  B^ 
in  Holme  v.  Hammond,  L.  R,  7  Exch.  218,  that  the  effect  of  the 
statute  is,  that  the  sharing  in  the  profits,  by  a  lender,  shall  be  no 
evidence  at  all  of  a  partnership.  At  all  cTents,  those  decisions 
hare  been  accepted,  in  England,  as  settling  the  rule,  as  abore  stated* 
See  case  last  cited,  and  cases  therein  referred  to. 

Without  discussing  those  decisions  and  determining  just  how  far 
they  reach,  it  is  sufficient  to  say  that  they  are  not  controlling  here; 
that  the  rule  remains  in  this  State  as  it  has  long  been,  and  that  we 
should  be  goyemed  by  it  until  here,  as  in  England,  the  legislature 
shall  see  fit  to  abrogate  it. 

The  references  upon  the  appellant's  points  do  not  show  that  the 
courts  of  this  State  haye  yet  exploded  the  rule  I  have  stated.  I 
haye  consulted  all  the  authorities  cited  (save  a  few  of  which  I  had 
not  the  books,  or  as  to  which  there  was  a  miscitation),  and  I  da 
not  find  that  the  rule  is  questioned,  further  than  to  apply  to  the 
facts  of  the  particular  case,  some  one  or  more  of  the  exoeptions  ta 
the  rule  which  I  haye  stated  to  exist. 

I  am  of  the  opinion  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

All  eooonr^  except  Ohuboh,  Oh.  J.,  dissenting. 


Wadb,  appellant,  ▼.  Kalbvliuoh. 

(SB  N.  T.  SBk^ 

BmML  ^  aeHan  far  hrtaeh  ^  pronUm  nf  mmtin^ 

la  aedon  for  breach  of  promise  of  nuurrlage  cannot  be  rerived  agaiask  Ik* 
ezecaton  of  the  promisor,  under  a  statate  allowing  actions  "  upon  eo» 
tracts  "  and  ^  for  wrongs  to  property  rights  or  interests/*  to  be  leriyed. 

ACTION  for  breach  of  promise  of  marriage.  A  motion  waa 
made  to  reyiye  the  action  against  the  executors  of  the  defend- 
ant,  now  deceased.  The  order  denying  the  motion  was  affirmed  at 
Ckneral  Term,  and  plaintiff  appeals  to  this  court 
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Nathaniel  C.  Moak,  for  appeUant  The  oaose  of  aotion  sar-^ 
Yired,  and  the  court  below  should  have  ordered  a  revivor.  Me^ 
Donald  v.  Walsh,  5  Abb.  Pr.  68;  McNiff  v.  Short,  14  How.  463^ 
Chwer  y.  Arnold,  15  K.  Y.  845;  2  R  S.  188,  g  1;  2  Bdm.  Stats. 
144;  Clayton  v.  WardM,  4  N.  Y.  280;  MiOm  v.  Baldwin,  4  Mass. 
481;  Oreene  v.  Waikins,  6  Wheat  260;  Maekm^s  Heirs  v.  Thomas, 
7  id.  530;  JSa^cA  v.  Bustis,  1  Oal.  162,  163;  Jacob's  Law  Die,  tiUe 
*' Scire  facias; ''  Potter  v.  T^an  Vranken,  86  N.  Y.  619;  Code,  §  121; 
1  K.  L.  1818,  811,  §  5;  2  B.  8.  118,  §§  2,  3;  2  Edm.  Stats,  at 
Large,  117;  5  Edm.  Stats.  646.  Plaintiff  became  vested  with  a 
right  of  action  for  a  breach  of  contract  when  the  testator  refused 
to  marry  her.  Frosty,  Knight,  1  Eng.  R  218;  L.  R,  7  Ezch. 
Ill;  Burtis  v.  Thompson,  1  Am.  Bep.  566;  Haines  v.  Tucker,  50  N. 
H.  307;  Southard  v.  Rexford,  6  Cow.  254;  Smith's  Manual  of  Gom» 
Law,  897  (1st  Am.  ed.  333);  2  Pars,  on  Gont  (6th  ed.)  583;  Stuhhs 
V.  HollyweU,  L.  R,  2  Exch.  311;  McKnight  v.  DunJop,  5  N.  Y. 
537;  Claris  v.  Meigs,  10  Bosw.  838;  Christianson  v.  Sinford,  1^ 
Abb.  Pr.  228;  Cutler  v.  Smith,  48  Vt  577.  If  the  cause  of  action 
were  founded  upon  a  wrong  it  would  survive.  2  R  S.  447;  2  Edm» 
Stats.  467;  HaigU  v.  Haight,  19  N.  Y.  467,  468;  Fried  v.  N.  F. 
C.  B.  B.  Co.,  25  How.  Pr.  286,  287;  Barnes  v.  Buck,  1  Lans.  269; 
Thorn  v.  Enapp,  42  N.  Y.  477;  Smith  v.  Shuman,  4  Onsh.  408; 
DiUenbeck  v.  fTajlftf,  39  Barb.  188. 

W.  A.  Beach,  for  respondent. 

Ohuboh,  Oh.  J.  The  question  involved  in  the  order  appealed 
from  is,  whether  an  action  for  a  breach  of  promise  of  marriage  can 
be  revived  against  the  executors  or  administrators  of  the  promisor. 
Originally,  at  common  law,  all  actions  abated  by  the  death  of  a 
sole  plaintiff  or  defendant,  and  if  the  cause  of  action  survived, 
a  new  writ  was  necessary.  This  rule  has  been  somewhat  modified 
in  England  by  statute  and  judicial  decisions.  13  N.  Y.  883.  In 
this  State,  it  is  regulated  by  statute.  The  Oode,  section  121,  pro- 
vides that  no  action  shall  abate  by  the  death,  marriage  or  other 
disability  of  a  party  ♦  ♦  ♦  if  the  cause  of  action  survive  or 
continue.  Second  Bevised  Statutes,  113,  provides,  that  actions  of 
account  and  **  all  other  actions  upon  contract  may  be  maintained  by 
and  against  executors  in  all  cases  in  which  the  same  might  have 
been  maintained  by  or  against  their  respective  testators."    A  like 


2SZ  NEW  YOEK, 


Wada  y.  EalbfleiBch. 


'proyision  extends  to  administrators.  It  is  indispensable,  therefore, 
to  determine  whether  this  is  an  action  upon  contract;  within  the 
•meaning  of  this  statute.  The  general  statute,  ^^  that  marriage,  so 
far  as  its  validity  in  law  is  concerned,  shall  continue  in  this  State 
a  civil  contract,  to  which  the  consent  of  parties,  capable  in  law  of 
contracting,  shall  be  essential,''  is  not  decisive  of  the  question.  2 
XL  S.  138.  Thjs  statute  declares  it  a  civil  contract,  as  distinguished 
from  a  religious  sacrament,  and  makes  the  element  of  consent 
necessary  to  its  legal  validity,  but  its  nature,  attributes  and  distin- 
fishing  features  it  does  not  interfere  with,  or  attempt  to  define. 
It  is  declared  a  civil  contract  for  certain  purposes,  but  it  is  not 
there  by  made  synonymous  withthe  word  **  contract"  employed  in  the 
common  law  or  statutes.  In  this  State,  and  at  common  law,  it 
may  be  entered  into  by  persons  respectively  of  fourteen  and  twelve. 
It  cannot  be  dissolved  by  the  parties  when  consummated,  nor 
released  with  or  without  consideration.  The  relation  is  always 
regulated  by  government.  It  is  more  than  a  conlract.  It  requires 
•certain  acts  of  the  parties  to  constitute  marriage,  independent  of 
and  beyond  the  contract.  It  partakes  more  of  the  character  of  an 
institution  regulated  and  controlled  by  public  authority,  upon 
principles  of  public  policy,  for  the  benefit  of  the  community. 
Kekt  says:  ''It  has  its  foundation  in  nature,  and  is  the  only  law- 
ful relation  by  which  Providence  has  permitted  the  continuance  of 
the  race."  2  Kent's  Com.  75.  Judge  Story  says: ''  But  it  appears 
to  me  to  be  something  more  than  a  mere  contract.  It  is  rather  to 
be  deemed  an  institution  of  society,  founded  upon  the  consent  and 
contract  of  the  parties.  Story  on  Con.  of  Laws,  §  108,  note^i  He 
quotes,  approvingly,  a  distinguished  Scottish  judge  :  **  That  mar- 
riage is  sui  generis  and  differing  in  some  respects  from  all  other 
contracts,  so  that  the  rules  of  law  which  are  applicable  in  expound- 
ing and  enforcing  other  contracts  may  not  apply  to  this."  See. 
109.  In  Ditson  Y.  Ditsan,  4  R  1.87,  101,  the  court  say:  "In 
strictness,  though  formed  by  Contract,  it  signifies  the  relation  of 
husband  and  wife,  deriving  both  its  rights  and  duties  from  a  source 
higher  than  any  contract  which  they  can  make."  It  has  been  held 
not  to  be  a  contract  within  the  provision  of  the  United  States  Oon« 
stitution,  prohibiting  States  from  passing  laws  impairing  the 
obligations  of  contracts.  5  Barb.  480 ;  6  Conn.  540 ;  7  Dana,  181; 
4  B.  I.  87.  Mabon,  J.,  in  5  Barb.  480,  concludes  his  opinion 
by  saying,  that  ''  the  marriage  relation  is  not  created  by  what  we 
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anderstand  to  be  a  contraot,  in  the  strict  camtnon-law  sense  of  that 
term."  IiAHONTy  J.,  in  1  Lansing/ 268,  held,  that  it  is  not  a  con* 
tract  within  the  meaning  of  the  attachment  laws.  The  marriage- 
relation  is  essentially  personaL  Neither  the  rights^  duties  nor 
obligations  created  by  or  flowing  from  it  can  be  transferred,  and 
the  action  scarcely  resembles^  in  its  main  features,  an  action  upon, 
contract.  In  actions  on  contract  the  damages  are  limited  by  a  fixed 
rale  to  the  pecuniary  loss  sustained,  while  in  this  the  damages  are- 
in  the  discretion  of  the  jury,  to  the  same  extent  as  in  strictly 
personal  actioDs,  such  as  slander,  malicious  prosecution,  assault 
and  battery  and  the  like  ;  and  the  recovery  may  be,  and  usually  is, 
principally  for  injured  feelings,  anxiety  of  mind,  wounded  pride- 
and  blighted  affections.  L.  R,  1  0.  P.  331 ;  87  E.  0.  L.  659 ;. 
42  N.  Y.  474 ;  45  Me.  348 ;  8  Barb.  326 ;  15  N.  T.  358. 

In  actions  on  contract  the  motiyes  for  violation  are  immateriaL 
In  this  action,  the  motives  and  conduct  of  the  defendant  and  other 
extrinsic  circumstances  may  be  given  in  evidence,  in  mitigation  or 
aggravation,  and  punitive  damages  may  be  recovered  (8  Barb.  326), 
while  in  actions  on  contract  they  are  not  allowed.  Sedg.  on  Dauu. 
226.  So  the  habits,  character  and  conduct  of  the  plaintiff  may  be 
shown  in  defense  or  mitigation  of  damages.  5  Abb.  (N.  S.)  29.  In 
short,  looking  at  the  substance  of  the  action,  no  court  would  h& 
justified  in  holding  that  it  is  an  action  upon  contract,  within  the 
meaning  of  the  statute  referred  to. 

The  learned  counsel  suggested,  that  upon  a  trial  against  execu* 
tors  or  administrators  the  personal  elements  of  the  action  might 
be  eliminated,  and  a  recovery  confined  to  the  pecuniary  loss  for 
support,  dower,  etc.  There  is  no  precedent  for  such  a  proceed- 
ing, and  no  principle  upon  which  it  could  be  adopted.  For  some- 
purposes,  where  the  relation  exists,  the  pecuniary  rights  uf  the 
wife  are  estimated  and  protected  by  the  courts.  But  what  would 
be  the  rule  of  pecuniary  loss  hypothetically  sustained  for  support  ? 
Would  it  be  competent  to  prove  the  value  of  the  defendant's  prop- 
erty ?  Such  evidence  is  admitted  in  this  action,  not  to  prove  the- 
pecuniary  loss  for  support,  but  to  show  what  the  station  of  the 
plaintiff  in  society  would  have  been,  which  is  purely  a  personal 
grievance  and  injury.  25  E.  0.  L.  590.  The  counsel  likened  it  to 
an  employment  for  a  term  of  years  at  a  fixed  salary,  and 
oontraot  broken  by  the  employer  without  cause.  If  it  could  be 
Ihus  transformed,  it  would  be  competent  to  show,  in   defense^ 
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that  the  plaintiff  had  an  opportanity  to  contract  an  equaHy  eligible 
marriage  with  another  person,  and  the  plea  of  the  want  of  aflhiitj 
or  affection  would  not  ayaiL  As  to  dower,  there  could  be  no 
certainty  to  base  a  recoyery  upon.  It  would  haye  been  competent 
for  the  defendant  to  haye  disposed  of  all  real  estate  before  marriage, 
and  all  personal  estate  before  death.  Aside  from  these  considera- 
tions, suggested  to  show  the  noyelty,  if  not  the  absurdity  of  such  a 
trial,  the  brief  answer  to  this  point  is,  that  the  action  is  from  its 
peculiar  nature  indiyisible.  If  reyiyed  at  all,  it  must  be  reyiyed 
as  an  entirety.  If  its  personal  features  are  abandoned,  the  incidents 
only  remain.  The  circumstances  relatiye  to  the  property  and 
•landing  of  the  defendant  are  admissible  upon  the  question  of 
•damages,  but  they  are  incidental  and  subordinate,  and  so  com- 
plicated with  personal  injuries  as  to  render  their  separation  im* 
practicable. 

It  is  also  urged  that,  if  this  is  not  an  action  upon  contract,  it 
may  be  reyiyed  under  the  proyisions  of  2  Beyised  Statutes,  447, 
which  proyide,  that  ^'for  wrongs  done  to  property  rights  or  inter- 
ests,'' an  action  may  be  maintained  by  or  against  executors,  etc* 
except  actions  for  slander,  libel,  assault  and  battery,  false  imprison- 
ment, and  actions  on  the  case  for  injuries  to  the  person  of  Uie 
plaintiff,  or  to  the  person  of  the  testator  or  intestate.  The  yiews 
before  expressed  dispose  of  this  point  The  wrongs  for  which  this 
statute  authorizes  an  action  to  be  brought  by  or  against  executors 
are  such  as  affect  property,  or  property  rights  and  interests,  or,  in 
other  words,  such  as  affect  the  estate.  The  statute  is  mutual,  and 
actions  may  be  brought  not  only  against,  but  by  executors,  etc 
Executors  represent  property  only.  They  can  take  only  such  rights 
of  action  as  affect  property,  and  cannot  recoyer  for  injuries  for 
personal  wrongs.  If  this  statute  had  intended  to  reach  this  class 
of  wrongs,  we  must  presume  that  it  would  haye  been  so  expressed. 
The  geneitd  language  does  not  embrace  them.  Although,  in  form, 
this  action  resembles  an  action  on  contract,  in  substance,  it  falls 
within  the  definition  of  the  exception,  as  an  action  on  the  case  for 
personal  injuries. 

It  is  unnecessary  to  classify  it  It  is  properly  termed  sui  generis. 
The  form  of  the  action  is  not  material  The  controlling  consid* 
eration  is,-  that  it  does  not  relate  to  property  interests,  but  to  per- 
sonal injuries.  In  ZdbriMe  y.  Smiih,  13  N.  Y.  322,  Dbnio,  J., 
in  deliyering  the  opinion  of  the  court,  specifies  this  as  an  aotioc 
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where  the  damage  oonaists  entirely  of  peraonal  sufFering,  and  can- 
not, therefore,  be  reyiyed. 

It  is  said,  in  Field r.  N.T.O.B.IL,M How.  Pr. 285, that  Zdbru^ 
kU  T.  Smith  was  erroneonsly  decided,  in  consequence  cf  oyerlooking 
the  statate  last  referred  ta  Whether  this  is  so  or  not,  as  to  the  action 
there  inyolyed,  the  opinion  respecting  the  nature  of  this  action 
remains  unimpaired.  The  precise  point  presented  in  this  case  has 
neyer  been  determined  in  this  State,  although  the  facts  inyolyed 
must  haye  existed.  This  furnishes  some  eyidence  that  the  common* 
law  maxim  adio  personalia  moriiur  euimpenana  is  regarded  by  the 
profession  as  applicable  to  this  action,  notwithstanding  the  statutes. 
No  case  has  been  cited  from  any  source  where  an^  court  has  per- 
mitted a  reyiyor  of  such  an  action.  On  the  contrary,  eyery  court 
where  the  question  has  been  presented,  so  far  as  I  haye  examined, 
has  decided  adyersely.  2  Maule  &  Selw.  408;  1  Pick.  (18  Mass.)  71; 
4  Gush.  (58  Mass.)  408;  13  Serg.  &  Bawle,  183.  These  decisions 
were  based  upon  the  nature  of  the  action,  and  are  legitimate 
authorities  upon  the  question  in  this  State.  Our  statutes  do  not 
weaken  their  force.  Upon  precedent,  therefors^  as  well  as  prind« 
pie,  the  order  should  be  aiBrmed. 

All  concur,  except  Ra.pallo,  J.,  dissenting. 

Order  a^m^ed* 


Ball  y.  Pbimidiuit  akd  Dibbotobs  ov  thi  iNsiTBAjrcB  Gov* 

PAWT  ov  North  Avebioa,  appellants. 

OKN.T.MU 
FSre  liMifrsfiM — tc«0  ofprokibUed  wtaieHaU. 

A  pdUcj  of  flrs  Insnnuiee  wm  IsBued  on  plaintiffli'  "  stock  ss  pbotograpbers 
iaeliidiiig  •  •  •  materials  naed  in  their  bnainees.**  The  policj  eon- 
mlned  a  elanse  prohibiting  the  keeping  or  nse  of  keroaene  on  the  premiaea. 
The  proper^  insuied  waa  deetrojed  by  fire  ariaing  from  a  portable  keroaene 
oil  lamp  or  stove  of  the  kind  which  waa  ordinarily  naed  in  the  bnsineaa. 
MM,  that  the  policy  waa  not  aToided. 

4  policj  of  fire  inanranoe  isaned  npon  the  materials  of  a  bnaineaa  incladee  aD 
anch  aa  are  in  ordinary  nae,  although  othera  might  be  anbatitated  therefor. 
and  although  the  printed  oonditiona  of  the  policy  proliibit  the  nae  of  anch 
SMtarial. 
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ACTION  on  a  policy  of  fire  inBnrance.  The  policy  was  issued  oo 
plaintiffs'  "  stock  as  photographers,  including  engravings  and 
materials  used  in  their  bnsineda.^  The  keeping  or  nse  of  kerosene 
on  the  premises  where  the  insured  property  was  located  was  pro* 
hibited  by  a  clause  in  the  policy,  unless  by  consent  in  writing. 
The  property  was  destroyed  by  fire  arising  from  a  portable  kerosene 
oil  lamp  or  stoye  used  by  plaintiffs  in  their  business.  Such  an  ap- 
^[laratus  was  ordinarily  used  in  the  business,  although  a  portable  gas« 
lamp  or  stoye  might  haye  been  used  for  the  same  purpose.  A 
judgment  for  plaintiffs  was  ai&rmed  at  Oeneral  Tenn.  The  defend* 
ants  appeal  to  this  court. 

Bdgar  A.  Huiehins,  for  appellants.  The  nse  of  fhe  kerosene  oil 
stoye  rendered  the  contract  of  insurance  yoid.  Dunean  y.  Sun 
Fire  Insurance  Oompanjft  6  Wend.  495,  496;  Hynds  y.  Sche.  M^ 
Insurance  Company ^  11  N.  T.  562;  Wesifatt  y.  H.  B.  F.  Insurance 
Co.,  12  id.  293 ;  Mead  y.  iV.  W.  Ins.  Co.,  7  id.  535,  536;  Jennings 
y.  Ohenan.  M.  Ins,  Oo.^  2  Den.  75.  The  clauses  of  the  policy  are 
express  warranties  and  conditions  precedent,  and  a  yiolation  of  them 
defeats  any  recoyery.  Duncan  y.  Sun  F.  Ins.  Co.,  6  Wend.  495^ 
496;  FwlerY.  JBtna  F.  Ins.  Co.,  6  Oow.  676;  Stetson  y.  Mass.  M. 
F.  Ins.  Cb.,  4  Mass.  387;  Jeff.  Ins.  Co.  y.  Ootheal,7  Wend^.80; 
Mead  y.  IT.  W.  Ins.  Co.,  7  N.  T.  535,  536;  Pindar  y.  Seso.  F  Ins. 
Co.,  47  id.  118, 119;  WoUy.  B.  R.  M.  Ins.  Co.,  7  id.  872;  BnyderY. 
F.  L.  and  Ins.  Co.,  18  Wend.  94;  1  Am.  Ins.  577, 586,  chap.  3,  §  I; 
2  Pars,  on  Oont.  429,  430.  A  condition  in  an  insurance  policy  must 
be  complied  with  in  every  respect  Qaies  y.  Mad.  Co.  Mitt.  Ins.  Co.^ 
5  N.  Y.  474;  Reynolds  y.  Com.  F  Ins.  Co.,  47  id.  608,  604;  1  PiiiL 
Ins.,  chap.  9,  §  10,  pp.  124, 410;  Duncan  y.  Sun  F.  Ins.  Co.,  6  Wend. 
495, 496.  The  stove  having  been  used  in  plaintiffs'  business  does  not 
bring  its  use  within  the  conditions  of  the  policy,  as  it  was  not  neces- 
sary, it  being  admitted  that  gas  would  have  answered  the  same  pur- 
pose. ffarpsTY.  N.Y.  City  Ins.  Co.,20K,Y.  442,  ^43;  Harper  Y.  Ah 
bany  M.  Ins.  Co.,  17  id.  197, 199;  Bryant  y.  Pough.  M.  Ins.  Co.,  id.  20a 

John  H.  Bergen,  for  respondents. 

ORoyEB,  J.  By  the  policy  the  defendants,  among  other  things, 
insured  the  plaintiffs  against  loss  by  fire  on  their  stock  as  photogra* 
phers,  including  engravings  and  materials  used  in  their  business. 
In  Harper  v.  The  Albany  Mut.  Ins.  Co.,  17  N.  Y.  194;  Bryani  v. 
The  Poughheepsie  Mut.  Ins.  Co.,  id.  200,  and  Harper  y.  The  N.   Y. 
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Cfiiy  Ins.  Co.,  22  id.  441,  it  was  held  by  this  court  that  the  use  of 
snch  materials  as  were  necessarily  and  ordinarily  used  in  the  bnsi- 
nesSy  the  stock  wd  materials  of  which  were  coyered  by  the  polfjy, 
was  authorized^  although  by  the  printed  clauses  of  the  policy  the 
keeping  or  use  of  such  materials  upon  the  premises  was  prohibited. 
The  only  distinotion  between  these  cases  and  the  present  is/  thai  m 
the  former,  it  was  shown  that  the  use  of  the  material  (camphene) 
which  was  claimed  to  haye  been  prohibited,  was  necessary  in  the 
business,,  while  in  the  latter,  the  proof  only  goes  to  the  extent  of 
showing  that  kerosene  (an  article  similarly  prohibited  by  the  policy) 
was  ordinarily  used  in  a  portable  lamp  or  stoye  for  heating  paper 
and  other  purposes  in  the  business;  and  it  further  appeared  that  a 
portable  gas-lamp  or  stoye  might  be  arranged  so  as  to  be  used  for 
tlie  same  purposes.  The  counsel  for  the  appellants  argues  that  to 
authorize  the  use  of  the  article,  under  the  circumstances,  it  is  not 
enough  that  it  was  in  common  and  ordinary  use  in  the  business  by 
those  engaged  in  it,  but  that  such  Use  was  absolutely  necessary 
tlicrein.  In  Harper  y.  7%^  Albany  Mut.  hisurance  Co.,  supra,  the 
latter  fact  was  proyed.  Hence  it  is  said,  in  the  opinion,  that,  where 
the  use  is  necessary  in  the  business,  the  right  is  giyeu  by  the  con- 
tract, but  it  was  not  held  or  stated  that  the  right  would  not  exist 
when  the  material  was  in  ordinary  use  in  the  business.  It  is  an 
elementary  rule  that  underwriters  are  to  be  assumed  to  know  the 
usual  course  of  conducting  business  in  connection  with  which  t)iej 
issue  policies.  Hence,  when  a  policy  is  issued  upon  the  stock  of 
goods  in  a  specified  business,  the  underwriter  is  presumed  to  know 
what  goods  are  usually  kept  by  those  engaged  in  that  business. 
Steinbach  v.  La  Fayette  F,  Ins,  Co.,  54  N.  Y.  98.  When  a  policy 
is  issued,  as  in  the  present  case,  upon  the  materials  used  in  the 
business  of  photography  it  includes  all  such  as  are  in  ordinary  use, 
although  some  other  things  might  be  substituted  therefor.  There 
is  nothing  in  the  cases  cited  in  conflict  with  this  view.  The  trial 
judge  correctly  held  that  the  plaintiffs  were  not  obliged  to  use  any 
thing  else  if  photographers  generally  used  kerosene  stoyes  or  lamps. 
The  evidence  was,  tliat  they  did  use  them  for  the  same  purposes 
that  they  were  used  by  the  plaintiffs.  The  defendant's  motion  for 
a  nonsuit  was,  therefore,  rightly  denied.  This  disposes  of  the  only 
question  in  the  case. 

The  judgment  appealed  from  must  be  affirmed,  with  costs. 

All  concur.  Judgment  affifjned. 
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St.  P£Tbb  V.  DBKisoiir,  appellant 

(SSN.T.He.)  .        ^ 

adjoining  land  —  liabiUiy  of  eontraehr*  .  . 

,  I 

Defendant  entered  into  a  contract  with  the  State  of  New  York  to  enlarge  a 
pablle  canal.  In  carrying  oat  the  contract  he  used  gunpowder  for  blastli^ 
joek  and  hard  earth,  and  misailes  were  hurled  against  plaintiff,  who  was  at 
work  on  premises  near  the  canal,  injuring  him.  Hieid,  (1)  that  clefenda'nt 
had  no  such  delegation  of  sovereign  power  from  the  State,  as  to  allow  himr  to 
produce  direct  injuries  to  third  parties,  although  the  blasting  might  have 
been  a  necessary  act ;  (2)  that,  whether  defendant  was  negligent  or  not,  he 
was  liable  for  the  injury  to  plaintiff;  (8)  that  defendant  was  bound  either  to 
adopt  such  precautions  as  would  prevent  such  missiles  from  reaching  the 
place  where  plaintiff  was*  or  to  give  him  personal  and  timely  notice  of  the 
blast ;  (4)  that  defendant  could  not  be  regarded  as  the  agent  of  the  State, 
he  being  a  mere  contractor  to  do  the  work  in  a  lawful  manner.  {Sse  asis, 
p.  d08.) 

ACTION  to  recover  for  injuries  sustained  by  plaintiff  from  mis- 
siles thrown  by  a  blast.  Defendant  had  contracted  with  the 
State  to  enlarge  the  Erie  canal  and,  in  so  doing,  used  gunpowder  to 
blast  the  rock  and  hard  earth.  Plaintiff  was  at  work  on  premisos 
adjoining  the  canal,  distant  about  two  hundred  feet  It  had  been 
the  habit  of  defendant,  jnst  before  a  blast,  to  send  ont  men  ta 
warn  the  neighborhood.  At  the  time  of  the  blast  which  caused  the 
injury  to  plaintiff  he  was  not  listening  for  the  alarm  or  warning, 
and  did  not  attempt  to  seek  a  place  of  safety,  not  having  any  actqal 
or  personal  knowledge  of  the  impending  danger.  A  judgment  in 
favor  of  plaintiff  was  affirmed  at  General  Term.  The  defendant 
appeals  to  this  court. 

Frank  Hiscocky  for  appellant.  The  State,  through  its  legislature, 
can  delegate  to  its  officers  or  servants  the  right  to  take  or  tempd- 
rarily  use  private  property  for  public  purposes.  People  v.  Smith, 
21  N.  Y.  595-698;  Matter  of  Fiirtnan  St.,  17  Wend.  649.  If  certain 
and  adequate  remedy  is  provided,  the  appropriation  is  lawful.  Rex- 
ford  V.  Knight,  11  N.  Y.  308,  314;  People  v.  Hayden,  6  Hill,  359, 
361;  Smith  v.  Helmer,  7  Barb.  416,  426;  Bhodgood  v.  M.  and  H,  R. 
R  Oo.,  14  Wend.  51,  56;  Bak&r  v.  Johnson,  %  Hill,  342.    The  State 
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owned  the  fee  of  the  land  where^the  blasting  was  being  doiie  (11 
N.  T.  308;  4  Wend.,647)9  and  lands  adjoining  may  be  assumed  as 
far  as  necessary,  {permanently  or  temporarily.  2  Kent,  339;  Whee- 
lock  y.  Young,  4  Wend.  647;  Lynch  y.  Stone,  4  Den.  356.  The 
most  convenient  and  available  agent  to  remove  the  rock  %nd  earth 
could  be  lawfully  used.  Stevens  v.  MtdcReeex  Canal,  12  Masis.  465. 
Neither  the  State  nor  its  oMcers  or  agents  could  be  guilty  of  tres 
pass  in  any  such  case.  14  Wend.  56;  15  id.  356;  Lynd  v.  Stone,  i 
Den.  356;  WJieelock  v.  Young,  4  Wend.  647;  Baker  v.  Johnson,  1 
Hill,  342;  Walrathy.  Barten,  11  Barb.  382,  386;  Lyon  v.  Jeionus, 
15  Wend.  569;  26  id.  485,  500;  TuHll  v.  Nonnan,  19  Barb.  266; 
Lebenon  v.  Olcott,  1  N.  H.  339;  Radcliff^s  Exrs,  v.  Mayor,  etc,  4 
N.  Y.  196;  Bellinger  v.  N.  Y  C.  S.  R  Co.,  23  id.  42;  Wilcox  v.  R., 
W.  and  0.  H.  R.  Co.,  39  id.  358.  The  defendant  was  acting  as 
agent  for  the  State,  and  the  principal  alone  was  liable.  CoMn  y. 
Bolbrook,  2  N.  Y.  126;  Russell  y.  Mayor,  etc.,  2  Den.  461,  470; 
Eall  y.  Lauderdale,  46  N.  Y.  70;  Belknap  v.  Reinhart,  2  Wend.  375; 
jncols  y.  Moody,  22  Barb.  611.  The  statute  (chap.  321,  Laws  1870), 
having  given  the  right  to  take  lands  and  having  pointed  out  the 
remedy,  it  alone  can  be  pursued.  Calking  y.  Baldwin,  4  Wend. 
667;  Stevens  y.  Middlesex  Canal,  12  Mass.  465;  Russell  v.  Mayor,  i 
Den.  461,  465;  Dodge  v.  Conis,  3  Mete.  380;  Stowell  v.  Flagg,  11 
Mass.  364.  Defendant  having  used  due  care  to  prevent  accidents 
was  not  liable.  Wilds  v.  H.  R.  R.  R.  Co.,  29  N.  Y.  315;  Beiseigei  y. 
N.  Y,  C.  R.  R.  Co.,  40  id.  9;  Wilcox  y.  R.,  W.  and  0.  R.  R.  Co.,  39 
id.  85& 

R.  W.  Peckham,  for  respondent.  Defendant,  if  negligent,  was 
liable.  Robinson  v.  Chamberlain,  34  N.  Y.  389;  37  id.  648;  42  id« 
47;  44  id.  113;  46  id.  194;  47  id.  130..  The  question  of  negligence 
here  was  one  of  fact.  Viner  v.  Steamship  Co.,  50  N.  Y.  23;  37  id. 
648.  The  failure  to  give  notice  was  negligence.  Driscoll  y.  N.  and 
R.  L.,  etc.,  Co,,  37  N.  Y.  637.  To  sustain  a  referee's  conclusions 
of  law  if  necessary,  further  findings  of  fact,  which  the  evidence 
tended  to  prove,  will  be  assumed.  OratU  v.  Morse^  22  N.  Y.  323; 
40  id.  248;  42  id.  432;  46  id.  496. 

FoLJSB,  J.  Even  if  it  should  be  conceded  that  the  defendant 
had  the  right,  from  being  a  contractor  with  the  State,  to  do  all  that 
which  the  State  might  do,  in  the  progress  of  the  work,  1  do  not 
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think  that  this  would  justify  him^  in  the  state  of  facts  which  this 
case  presents,  in  casting  material  upon  the  premises  of  a  priyate 
owncr^  upon  which  the  plaintiff  was  lawfully  engaged.  The  State 
could. not  intrude  upon  the  lawful  possession  of  a  citizen^  save  in 
accordance  with  law.  Unless  authorized  by  law  so  to  do,  the  cast- 
ing of  stone  from  the  bed  of  the  canal  upon  the  land  of  an  adjoin- 
ing proprietor,  either  by  the  State,  or  an  individual,  was  a  trespass. 
Hay  T.  Cohoes  Co.,  2  N".  Y.  159. 

The  defendant  claims  that  he  was  authorized  by  law,  in  that  he 
was,  as  the  servant  of  the  State,  in  the  exercise  of  the  right  of 
eminent  domain^  belonging  to  his  principal.  The  State,  howeveiCy 
cannot  ordinarily  cxcr  ••  •  Umt  right  save  in  accordance  with  a 
special  act  of  the  logisKitiire,  or  through  the  constituted  authori- 
ties by  virtue  of  some  general  statute.  He  fails  to  show  such 
special  act,  or  any  action  of  the  constituted  authorities.  He  may 
not  claim  that,  by  virtue  of  his  contract,  he  had  such  delegation 
of  sovereign  power,  as  that  he  could,  of  his  own  motion,  confiscate 
private  property  to  the  public  use,  permanently  or  temporarily. 
The  general  statutes  relating  to  this  subject  confer  power  upon 
the  canal  commissioners  to  enter  upon,  and  take  possession  of  lands 
of  an  individual  for  the  construction  of  the  canals.  The  authority 
is  personal,  is  a  trust  and  confidence  reposed  in  them,  the  exercise 
and  application  whereof  is  matter  of  judgment  and  discretion,  and 
cannot  be  delegated  unless  there  be  special  power  of  substitution. 
It  was  accordingly  so  held  in  Lyon  v.  Jerovne,  26  Wend.  485,  in  the 
Court  of  Errors,  reversing  the  judgment  of  the  Supreme  Court  in 
the  same  case;  and  that  an  engineer  or  other  sub-agent  of  the  State 
could  not  lawfully  take  stone  from  the  quarry  of  an  individual,  for 
the  building  of  locks  upon  a  canal,  save  by  the  express  direction  of 
the  canal  commissioners.  Now,  the  case  in  hand  is  not  of  the  repair 
of  a  canal,  but  of  its  enlargement  and  improvement;  hence  of  its 
construction  on  the  enlarged  plan.  The  defendant  does  not  show 
any  authority  from  the  commissioners,  save  that  given  by  his  contract. 
That  confers  no  more  power,  gives  no  greater  direction  and  author- 
ity, than  was  bestowed  in  the  case  just  cited.  Hence  the  defendant 
had  no  right,  greater  than  any  other  individual,  to  take  or  intrude 
upon  the  premises  outside  the  external  lines  of  the  enlarged  canaL 
It  makes  no  difference,  that  in  the  case  cited,  there  was  a  taking 
away,  and  permanent  appropriation  of  a  part  o:  a^n  individual's 
land,  and  that  here  it  is  a  temporary  intrusion  n^ion,  or  use  if  iL 


SEPTEMBER  TERM,  1874.   .  261 

St.  Peter  v.  Denidon. 

If  the  defendant  can  justify  the  casting  of  stone  upon  adjacent 
pi'emiscs,  though  not  for  the  purpose  of  leaving  them  there  perma* 
ncntlj,  he  may  justify  such  an  occupation  as  would  be  permanent,^ 
or  such  an  injury  to  property  as  would  be  a  destruction  of -it.  It  is 
true  that  the  statutes  provide  for  the  taking  of  lands  for  the  tem« 
porary  use  of  the  canals.  Laws  of  1833,  p.  261,  chap.  196,  §  1; 
1836,  p.  407,  chap.  287.  But  the  power  so  to  do  is  confided  to  the 
canal  comminsioners,  and  its  exercise  must  be  by  them,  as  is  laid 
down  in  the  case  just  cited.  In  the  case  cited  by  defendant  from 
4  Denio,  356  {Lynch  v.  Stone),  it  appeared  that  Commissioner 
.  Enos  had  directed  the  act  complained  of ;  and  in  Wheehck  v. 
Youngy  4  Wend.  647,  the  sole  question  considered  was  of  the  consti- 
tutionality of  the  act  of  1817.  There  is  a  remark  in  Baker  v. 
Johnson,  2  Hill,  342-349,  which  seems  to  favor  the  defendant. 
But  the  question  here  raised  was  not  in  that  case.  That  action  was 
trover,  for  stone  taken  from  land  within  the  external  lines  of  the 
canal,  and  the  fact  that  they  had  been  removed  on  to  the  plaintifPi 
land  beyond  those  lines,  but  no  farther  than  necessary  for  more 
convenient  dressing  of  them,  was  incidentally  alluded  to.  It  was 
not  in  the  scope  of  the  action  for  the  plaintiff  to  claim  of  the 
defendant  as  a  trespasser  upon  his  lands,  and  his  right  to  do  so  was 
not  passed  upon. 

Nor  can  the  defendant  protect  himself  from  liability; for  that  his 
act  of  blasting  out  the  rock  with  gunpowder  was  necessary;  and 
hence,  that  the  effects  of  it  •  upon  the  adjacent  premises  were  an 
unavoidable  result  of  a  necessary  act  The  case  of  Hay  v.  OoAoea 
Co.f  suprOf  shows  that,  unless  there  is  a  right  to  the  use  of  the 
adjacent  lands  for  the  purposes  of  the  work,  it  matters  not  thai 
the  mode  adopted  of  carrying  on  the  work  was  necessary.  There 
are  decisions,  that  an  act  done  under  lawful  authority,  if  done  in 
a  proper  manner,  will  not  subject  the  party  doing  it  to  an  action 
for  the  consequences,  whatever'  they  may  be.  R(idcliff*s  ExectUort 
V.  May  or y  efe.,  4  N.  Y.  196 ;  Bellinger  v.  N.  F.  C.  R.  R.,  23  id.  42. 
These  are  cases  where  the  actor  confined  his  direct  action  to  the 
boundaries  within  which  he  had  a  right  to  work  ;  and  the  effects 
complained  of  were  not  the  immediate  and  direct  results,  but  con- 
sequences therefrom.  In  the  first  of  these  cases  (4  N.  Y.)iWhich  it 
relied  upon  in  the  other  (23  id.),  Hay  y.Cohoes  Co.,  supra,  is  cited 
with  approval.  They  do  not  declare  any  rule  in  conflict  with  that. 
They  go  upon   the  principle  that  the  defendants  in  those  cases, 
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being  in  the  exercise  of  public  aathority,  if  they  acted  iritii  'fln^ 
eantion,  were  not  liable  f6r  the  consequential  dainages  to  tfts 
property  of  any  one  not  invaded  by  them. 

It  follows,  then,  that  the  defendant,  having  no  right  to  invade 
the  premises,  which,  for  the  purposes  of  this  case,  were  the  posses- 
sion of  the  plaintiff,  it  matters  not  whether  or  not  he  made  his 
invagion  without  negligence.  T^emain  v.  CaJioes  Co.,  2  N.  Y.  163; 
Pixley  V.  Clark,  35  id.  520. 

The  testimony  warranted  the  finding  of  the  referee,  that  the 
plaintiff  had  no  knowledge  or  notice  that  the  bias  u  was  abouk  to  be 
or  had  been  set  off,  until  he  was  struck  by  the  piece  of  frozeii 
earth  and  stone  cast  up  by  it.  And  the  testimony  and  finding? 
sustain  the  conclusion  of  law,  that  the  plaintiff  was  not  bound  to 
exercise  any  care  or  vigilance  to  escape  from  missiles  thrown  by  the 
blast;  that  the  defendant  was  bound  either  to  adopt  such  precau- 
tions as  would  prevent  such  missiles  from  reaching  the  place  where 
the  plaintiff  then  was,  or  to  give  him  personal  and  timely  notice 
of  the  setting  off  of  such  blast,  to  enable  him  to  escape.  Tha 
plaintiff  was  not  bound  to  assume  that  the  defendant  was  about  to 
do  a  wrong,  and  so  be  on  the  watch  to  avoid  it  The  plaintiff  was 
of  lawful  right  where  he  was,  and  had  the  right  to  assume^  until 
personal  notice  or  knowledge  of  the  contrary,  that  others  would 
not  unlawfully  intrude  upon  him. 

The  point  is  made  by  the  defendant  that  the  State,  having 
authorized  him  to  do  this  work,  and  impliedly  to  do  it  by  blasting, 
holds  the  relation  to  him  and  to  the  plaintiff  of  a  principal  in  an 
agency.  This  may  not  be  maintained*  The  relation  of  the  State 
is  plain.  It  had  work  to  do.  The  defendant  agreed  to  do  it,  look^ 
ing  for  his  own  profit  in  it  AH  the  authority  he  had  fh>m  Ut« 
State  went  no  farther  than  that  he  should  do  it  in  a  lawful  Way. 
He  was  not  the  agent  of  the  State*  The  State  could  not  interfeija 
with  him  so  long  as  he  lived  to  his  contract  The  manner  of 
doing  it  was  his  own,  and  the  State  was  not  responsible  for  it 

The  statute  of  1870  (Laws  of  1870,  chap.  321,  p.  749),  upon 
which  the  defendant  relies,  was  not  enacted  until  after  the  plaintiff 
had  suffered  his  injury;  and  it  provides  fo^  the  hearing  and  adjust- 
ment of  claims  against  the  State,  meaning,  in  the  view  to  which  it 
is  cited  by  the  defendant,  well-founded  claims,  for  which  the  States 
if  suable,  might  be  proceeded  against  by  action,  and  cast  in  jndg* 
ment    It  is  not  available  to  the  defendant,  so  as  to  enable  him  ta 
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invoke  the  applicjation  to  this  ciise  of  the  rale>  that^  where  a  remedr 
is  provided  by  statute,  a  party  is  confined  to  that 

The  judgment  should  be  affirmed. 
'  All  OQQcnr. 

Judgment  affirmed. 
'  ■ .        ■    .  '  .     '         •     '.   .  ,  • 

^ora.— See  CakOl  y,  JEaatman,  10  Am*  Rep.  184;  Wlhqn  ▼.  Cliy  of  ^eio  Bed- 
ford, 11  id.  862;  Lotee  y.  Buchanan,  10  id.  (OS;  Brwm  r  CoOtng,  16  Id.  STS, 
wherein  the  eabject  of  injurlee  erislng  from  a  use  of  property  U  elabovmtelj 
diecoieod. 

.In  Upland^  y.  FUteher,  L.  B.,  8  H.  I4.  890,  whloh  Is  the  lead  I  n^.  ease  ujpon 
ihlfl  eabject,  it  was  held  that  **  If  one  brliij?  or  aooumulate  upon  his  own  land 
ftny  thinR  which.  If  It  should  escape,  maj  cause  damai^  to  his  nelf^hbor,  he  does 
so  at  his  peril.  If  it  does  escape  and  cause  damage,  he  Is  responsible*  howevw* 
careful  he  may  have  been  and  whatever  precaution  he  may  have  tal^en  to 
pfevent  the  damage.*'  In  that  case  the  defendant  wa«  held  liable  for 
the  escape  of  water  accumulated  upon  his  own  land.  The  f?rounds  of  this 
ludfonent  are  thus  slated  by  the  then  Lord  Ohauoellor  (Lord  Caibn^  :,  **  Tito 
principles  on  which  this  case  must  be  determined  appear  to  me  to  be  extremely 
simple.  The  defendants,  treating  them  as  the  owners  and  occupiers  of  the 
close  on  whloh  the  reservoir  was  constructed,  might  lawfnUy  have  used  that 
elose  for  any  purpose  for  which  It  might  In  the  ordinary  course  of  the  enjoy- 
ment of  the  land  be  used;  and  if  In  what  I  mi^  term  the. natural  use  of  that 
land,  there  had  been  any  accumulation  of  water  either  on  the  surface  or  under 
ground ;  and  If  by  the  operation  of  the  laws  of  nature  that  accumulation  of  water 
had  passed  off  into  the  close  oocupied  by  the  plaintiff,  the  plaintiff  could  not 
have  complained  that  that  result  had  t-aken  place.  If  he  had  desired  to  guard 
14mself  against  It,  It  would  have  lain  upon  him  to  have  done  so,  by  leaving  or  by 
Interposing  some  barrier  between  his  close  and  the  close  of  the  defendants.  In 
order  to  have  prevented  that  operation  of  the  laws  of  nature.  •  •  •  On  the 
other  hand.  If  the  defendants  not  stopping  at  the  natural  use  of  their  close, 
had  desired  to  use  it  for  any  purpose  which  I  may  term  a  non-natural  us^,  for  tl|ii 
purpose  of  Introducing  into  the  elose  that  which  In  Its  natural  condition,  was 
not  In  or  upon  it,  for  the  purpose  of  Introdncing  water,  either  above  or  below 
ground.  In  quantities  and  in  a  manner  not  the  result  of  any  woric  or  operation 
on  or  under  the  land;  and  If  In  consequence  of  their  doing  so,  or  In  conseqaeu^e 
of  any  Imperfection  in  the  mode  of  their  doing  so,  the  water  came  to  eecape  and 
pass  off  into  the  close  of  the  plaintiff,  then  It  appears  to  me  that  that  which 
the  defendants  were  doing  they  were  doing  at  their  own  peril." 

The  doctri  ue  of  this  case  was  approved  and  foUowed  by  the  Supreme  Court 
of  Massachusetts  In  Wilgan  v.  New  Be4ford^  supra,  and  by  the  Supreme  Court 
of  Minnesota  in  CahUl  v.  Eaetman,  mapra,  but  was  questioned  In  Loeee  T. 
BuefeatuMi,  mtpra,  by  the  Commission  of  Appeals  of  Kew  York,  or  rather  held 
not  applicable  to  the  case  of  the  explosion  of  a  steam  boiler. 

The  Court  of  Exchequer  applied  it  to  a  case  where  the  defendant  dug  a  ho.- 
I0W  upon  his  own  land  for  the  purpose  of  working  his  mine,  and  an  extraor- 
dinary freshet  caused  the  banks  of  a  nstnml  stream  running  near  to  burst  and 
let  the  water  Into  the  hollow  whence  it  escaped  into  plaintiff's  mine  {Smith  r. 
Flekiher,  L.  B.,7  Bxch.  806;  8  Eng.  Rep.  423);  but  the  Exchequer  Chambet 
the  decision  and  granted  a  new  trial  on  the  ground  that  there  were 
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questious  '>r  fact  in  the  case  that  thonld  have  been  submitted  to  the  jurjr. 
L.  Rm  9  £xoh.  04:  8  Eiig.  Rep.  510.  Bylanda  v,  FkteherwM  dUtinfi^aished  ia. 
Ifichols  r.  Afarsland,  L.  R.,  10  Kzch.  '^256,  wherein  it  was  heid  that  one  stor- 
ing water  was  not  liable  without  uegligeuce  for  its  escape,  if  the  esoape  was 
:>ua.se<l  bj  an  ai^ent  beyond  his  control,  such  as  a  storui  whioh  amounts  to  nit 
luijur^  or  the  act  of  Qod.  So  in  WiUon  v.  Newberry^  L.  R:«  7  Q.  B.  81,  where  a 
.teclaration  allen^  that  the  defendant  had  jew  trees  growinfir  upon  his  land, 
the  clippings  of  which  were,  to  his  knowledge,  poisonous,  whioh  oUppings  had 
in  Home  means  gotten  upon  the  plaintiff  *s  land  adjoining  and  poisoned  his  oat- 
tl<>.  a  demurrer  was  sustained  upon  the  ground  that  no  dutjhad  been  disclosed' 
upon  the  defendant's  part. 

In  Lotee  v.  Buchanan^  supro,  it  was  held  that  in  the  absence  of  negligence 
one  using  a  steam  engine  upon  his  own  land  is  not  liable  for  injury  done  to  the 
premises  of  a  neighbor  by  an  explosion  of  the  boiler;  but  "  the  necessities  of- 
bUbiness  "  very  likely  had  an  influence  in  shaping  that  decision,  the  same  as  it 
was  admitted  at  the  close  of  the  Judgment  of  the  Exchequer  Chamber  in 
Fletcher  t.  jRylands,  L.  B.,  1  Exch.  265,  the  necessities  of  traffic  upon  the  high- 
way of  trade  and  commerce  are  recognized  as  grounds  for  the  more  limited 
duty  imposed  upon  carriers  and  people  throwing  down  packages  from 
wiiarfs,  etc. 

The  doctrine  of  Fletcher  r.  Rylanda  has  been  held  inapplicable  to  rights  oou- 
f erred  by  statute,  as  where  a  locomotive  engine  sets  fire  to  adjoining  property 
by  sparks  emitted;  in  such  case  negligence  must  be  proved.  Vaughan  v.  Tc^ 
Vnle  Ry.,  6  H.  fc  N.  679.  On  the  same  principle  It  was  held  that  a  water- 
works company  lajdng  down  pipes  by  a  statutory  power  were  not  liable  for  dam- 
ages occasioned  by  water  escaping  in  consequence  of  a  fire-plug  being  forced 
out  of  its  place  by  a  frost  of  unusual  severity.  BIyUi  t.  BimUtigham  WaUr 
Wmk»  Co.^t  25  L.  J.  (Exch.)  212.  On  the  other  hand,  In  Jotiesv.  Festiniog  Ry:  ( 'o., 
L.  R.,  8  Q.  B.  788,  it  was  held  that  a  railway  company  which  had  not  express 
statutable  power  to  use  locomotive  engines  was  liable  for  damages  done  by  fli« 
proceeding  from  them,  though  negligence  on  the  part  of  the  company  was 
negatived.  See  the  cases  cited  In  Eaton  v.  Boston,  Concord  A  MOn.  R,  R,  Co., 
12  Am.  Rep.  147,  as  to  when  a  right  conferred  by  statute  will  excuse  an  act. 
But  it  is  necessary  that  the  dangerous  character  of  the  act  should  be  known 
in  order  to  render  the  liability  absolute.  This  is  Illustrated  by  the  case  of' 
Parrott  v.  Barney,  1  Sawyer  (U.  S.  C.  C.)t  428;  8  Alb.  L.  J.  244,  affirmed  on 
appeal  to  United  States  Supreme  Court,  7  Alb.  L.  J.  290,  where  it  appeared  ' 
that  the  defendants,  expressmen  between  New  York  and  San  Francisco, 
received  at  New  York  a  box  containing  nitru-glycerine  to  be  carried  to  Cali- 
fornia, but  there  was  nothing  in  the  appearance  of  the  box  to  Indicate  its  con- 
tents, and  the  defendants  were  not  aware  of  the  nature  thereof.  An  explosion 
of  the  box  having  occurred  while  in  their  possession,  plaintiff's  premises  (with 
those  of  the  defendants)  were  Injured.  Held,  that  defendants  were  not  liable, 
no  negligence  being  Imputed  to  them.  Where  damage  done  by  an  act  lawful 
in  itself  is  the  immediate  msult  of  force  exercised  by  the  defendant  In  a  place 
or  manner  where  the  probable  and  natural  result  of  mlsdli^cted  force  would 
be  to  cause  injury  to  others,  the  defendant  will  be  responsible  for  the  damage, 
though  it  happen  without  his  negligence.  1  Add.  on  Torts  (Wood's  ed.)  4.  Thus ' 
where  an  unintentional  Injury  Is  done  by  the  glancing  of  an  arrow  or  ball  shot'* 
at  a  mark,  the  shooter  is  liable.  Welch  v.  Durand,  86  Conn.  182;  S.  C,  4  Am  ' 
Rep.  56;  BtiOoGfe  v.  Boboocfc,  8  Wend.  891,  and  cases  cited;  MorrU  v.  Platti  93 
Conn.  76. 
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appeOant. 

(MN.T.tfO.) 
PtonUitorp  noie^iohat  i$  iujfhimt  deoMnd  to  dkarge  indormr, 

te  the  daj  on  which  a  promiasory  note  fell  dae,  the  indoner  was  ready  to  pay 
H,  and  sent  the  maker  to  the  bank,  where  it  was  payable,  several  times 
during  banking  honn,  to  see  if  the  not<7  was  there,  but  it  had  not  been 
presented.  After  banking  hoars,  on  the  same  day,  the  holder  obtained 
admittance  to  the  bank,  and  demanded  payment  of  the  cashier,  which  was 
refused  for  want  of  funds.  Held,  that  this  was  a  sufficient  demand  to 
charge  the  indorser. 

SmnbU,  It  would  have  been  otherwise  had  the  maker  gone  to  the  bank  pre- 
pared to  pay  the  note,  and  waited  until  the  dose  of  banking  hours,  or  de* 
posited  the  money  and  allowed  it  to  remain  until  the  dose  of  banking  hours 
and  then  wlthdrawn.it. 

• 

AOTION  on  a  promissoiy  note,  indorsed  by  defendant  Burton, 
and  payable  at  a  national  bank.  On  the  day  the  note  fell, 
due,  defendant  Barton  was  ready  to  pay  the  note,  and  sent  the 
maker  to  the  bank  several  times  daring  banking  hoars,  to  see  if  the 
note  was  there  and  to  ascertain  the  amount,  but  he  was  informed 
each  time  that  the  note  was  not  there.  Banking  hours  closed  at 
four  o'clock  in  the  afternoon;  and  at  fiye  o'clock  the  holder  of  the 
note  went  to  the  bank,  obtained  admittance  and  demanded  pay- 
ment of  the  cashier,  which  was  refused  for  want  of  funds.  The 
note  was  then,  protested.  Judgment  in  favor  of  plaintiff  was 
affirmed  at  General  Term,  and  defendant  appealed  to  this  court. 

R,  Ten  JByck,  for  appellant.  The  demand  of  payment  was  in- 
sufficient to  charge  tiie  indorser.  Bank  of  Syracuse  v.  HolKster^ 
17  N.  Y.  46;  K  L  B.  M.  Go.  v.  Bishopy  3  E.  D.  Smith,  48.  The 
fact  was  assumed  on  trial  that  the  indorser  was  ready  and  offered 
to  pay  during  banking  hours,  and  the  case  was  disposed  of  on  that 
assumption  It  cannot  be  questioned  on  appeal.  People  y.  Cook^  4 
Seld.  78;  Smith  v.  Hilh  22  Barb.  658;  Sipperly  v.  Stewart,  51  id.  66. 

Levi  W»  HalU  for  respondent.  The  maker  had  the  entire  day  in 
which  the  note  fell  due  to  pay  in..  Smith  v.  Af/lestoorth,  40  Bark 
104;  OothotUy.  BaUard,  41  id.  33.    Though  presentment  wasimadft' 
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fitter  bankiiig  hours,  as  it  was  preseiited  to  a  proper  officer  it 
efficient,  ancl  no  fands  being  provide^  to  pay,  the  indorser  was- 
liable.  1  Starkie,  386;  13  Eist^  469; ' N.  L  S.'M.  Co.  v.  Bishop,  8- 
T^  D.  Smith,  4S;  Oothout  t.  Ballard,  41  Barb.  33;  SfnWi  v.  Ayle$- 
Hffn-ih,  40  id.  113;  Bank  of  Sjfraffuse,  v.  Hollister,  17  N.  Y.  46; 
^hepjisrd  T.  Chambfrla,in,  8  Graji  2^.  The  Indorser  was  not 
,felieyed  by  bis  sending  the  makor  to  the  bank  to  inquire  for,note» 
Moore  V.  Bfiifqn,  22  La.  64.  ,     , 

,  J  Bapauq^  J.    Wheii  a  note  Ja  made  payablcatabankuth^gen* 
leral  rale  is,  that,  in  order  to  charge  the  iadorser,  the  note  should 
be  presented  for  payment  ^t  the  bank  dnring  its  customary  busi* 
ness  hours,  for.  if  the  holder  goes  to  the  bank  after  those  hours  and 
finds  it  clos^,.or  ^o  one  there  rauthorized  to  an8w,er  to  the  demand^  ^ 
he,  can  make  no  valid  demand,  and  the  indorser  wi,ll  be  discha^ed. 
Parker  v.  Gordon,  7  East,  385;  Byles  on  Bills,  205,  206.     In  other 
.cases  the  holder  has  the  whole  day  to  present  the  bill  or  note,  the 
only  limitation  being  that  he.  must  present  it  at  a  reasonable  hour, 
and  this  may  depend  upon  the  circu.mstances  of  the  case.     Wilkifi» 
V.  Jadis,  2  B.  &  Ad.  188.    But,  even  in  the  case  of  paper  payaUe* 
at  bank,  if  after  business  hours  the  holder  obtains  admittance  and  ' 
flads  in  the  bank  a  person  authorized  to  answer,  a  demand  of  such ' 
person,  and  refusal  for  want  of  funds,  will  in  general  be  sufficient. 
Bank  of  Syracuse  v.  Hollister,  17  N.  Y.  46  ;  Byles  on  Bills,  21^ 
(ed.   of  1836);  Shepherd  v.  Glumiberlain,   8  Gray,  225;  Flint  ▼• 
Bogers,  15  Maine,  67 ;  AUen  y.  Avery,  47  id.  287 ;  Henry  y.  LeSy ' 
%  Chitty,  124 ;  Oarmt  v.  Woodcock,  1  Stark.  475. 

In  the  present  case,  the  customary  business  hours  of  the  bank  at 
which  the  note  was  payable  ended  at  four  o'clock  p.  h.  The  note 
was  not  brought  there  for  presentation  until  five  p.  il,  but  the 
holder  was  then  admitted  into  tiie  bank,  and  there  found  the  cashier 
of  whom  he  demanded  payment,  which  was  >ref used  on  the  ground 
that  no  funds  Yaafii  b^n  }eft  with  the  bank  to  pay  the  same.  The 
.only  question  raised  in  the  case  is  as  to  the .  sufficiency  of  that 
demand  under  the  special  circumstances. 

It  is  not  disputed  that  the  cashier  wag  a  proper  person  of  whom 
to  make  the  demand,  but  it  is  considered  on  the  part  of  the  appel- 
lant  that  there  exists  a  feature  in  this  case  which  distinguishes  it 
from  all  those  in  which  a  demand  after  business  hours  has  been 
held  sufficient,  viz.,  that,  up  to  the-  close  of  business  hours  on  the 
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day  of  maturity^  tUeindorBef  liad' been  endeavoring  to  fitid  the  note 
fbr  the  purpose  of  paying  it,  bttt  that  it  was  not  at  the  bank,  and  it 
18  claimed  that,  if  it  had  been  presAited  at  the  bank  during  businiesa 
hours,  it  would  have  been  paid.  This  claim  is  founded  upon  tile 
finding  of  the  court,  that  on  the  day  the  note  fell  due  the  indorser 
was  ready  to  pay  it/ and  sentihe  maker  to  the  bank  seTeral  times  dur- 
ing banking  hours,  to  see  if  the  note  was  there  lind  ascerlAin  the 
amount  of  the  same,  but  was  informed  ^h  time  that  the  note  waa 
not  in  the  bank. 

It  was  stipulated  on  the  trial  that  these  inquiries  were  made  to 
enable  the  indorser  to' pay  the  note,  and  that  they  were  continued 
up  to  the  time  the  bank  closed,  and  we  think  the  fiiir  interpreta- 
tion of  the  finding  is  that  Burton,  the  indorser,  had  the  funda 
wherewith  to  pay  the  note,  and  endeavored  to  do  so,  but  was  pre- 
vented by  the  failure  of  the  holder  to  present  the  note  at  the  bank 
during  business  hours.  The  question  now  before  us  is,  whether 
those  facts  make  the  case  an  exception  to'  the  general  rule,  that  i» 
valid  demand  can  be  made  after  business  hours  if  the  holder  obtaina 
admittance  into  the  bank,  and  there  finds  a  person  authorized  to 
answer  to  the  demand. 

Had  the  maker  gone  to  the  balik  priepared  to  pay  the  note,  and 
waited  there  for  that  purpose  until  the  close  of  business  hours  and 
then  left,  or  had  he  placed  funds  in  the  bank,  and  allowed  them  to 
remain  there  until' the  close  of  business  hours,  and  then  .withdrawn 
them  in  consequence  of  the  non-presentation  of  the  note,  we  are  of 
opinion  that  a  suosequent  presentation  for  payment  would  not  have 
been  snfScient  to  charge  the  indorser.  The  leading  English  case 
upon  this  subject  is  Parker  v.  Oordon,  7  East,' 887,  decided  in  1806, 
in  which  Lord  Ellenborouoh  says :  ''  If  a  pietrty  choose  to  take  an 
acceptance,  payable  at  an  appointed  place,  it  is  to  be  presumed  that 
he  will  inform  himself  of  the  proper  time  for  receiving  payment  at 
such  place,  and  he  must  apply  accordingly,  and  if,  by  going  thera 
out  of  due  time^  the  bill  be  not  paid,  it  is  his  own  fault,  and  be 
oaiinot  proceed  as  upon  a  dishonor  of  it.  *  *  *  It  is  fishing 
for  the  dishonor  of  a  bill  made  payable  at  a  banker's,  to  present  it 
tiierefor  payment  at  a  time  when  it  is  known,  in  the  usual  course 
of  business,  that  it  cannot  be  paid."  ^) 

This  decision  was  foUotved  in  I8I3,  in  Elford  v.  7>eJ,  1  Maule  4 
8elw.  28,  where  the  business  hours  of  a  bank  are  compared  to  tiie 
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The  first  case  in  which  this  rale  was  qualified  is  Oatnett  y.  Wood- 
cock, 1  Starkie,  475^  where  Lord  Ellenbobough,  in  1816,  held,  at 
nisiprius,  that  a  presentment  at*  a  banker's  after  banking  hours, 
was  sufficient,  provided  a  person  was  stationed  there  by  the  banker 
to  return  an  answer. 

Upon  these  cases  are  founded  all  those  which  follow  upon  the 
subject  of  the  presentment  of  commercial  paper  made  payable  at 
a  bank. 

It  is  to  be  observed  that,  in  the  two  cases  first  cited  {Parker  v. 
Gordon  and  Elford  v.  Teed)^  the  action  was  brought  by  the  indorsee 
of  a  bill  of  exchange  against  the  drawer,  and  the  drawer  was  held 
to  be  discharged  by  the  failure  to  present  the  bill  during  business 
hours;  while  in  the  last  case  {Oarneit  y.  Woodcock),  the  action  was 
against  the  acceptor.  In  this  State,  where  a  note  or  bill  is  payable 
at  a  particular  time  and  place,  a  demand  at  the  place  appointed  is 
not  necessary  to  sustain  an  action  against  the  acceptor  or  maker. 
WolcoH  Y.  Van  Sanivoord,  1?>  Johns.  248  ;  Ocddwell  r.  Oassidy,  8 
Oow.  271.  But  in  England,  at  the  time  of  the  decision  in  Qurnett  v. 
Woodcock  (though  since  changed  by  statute),  such  demand  was 
necessary  {Bowes  y.  Howe,  5  Taunt.  30;  Sanderson  y.  Bowes,  14  East, 
500;  Dickinson  y.  Bowes,  16  id.  108;  Bowe  y.  Young,  2  B.  &  B. 
165;  S.  C,  2  Bligh,  391),  a  doctrine  to  which  Lord  Ellekbobougu 
had  been,  individually,  decidedly  adverse.  Lyon  v.  Sundius,  1  Camp. 
N.  P.  423.  The  presentment  in  Oarneit  v.  Woodcock  was  at  eight 
in  the  evening,  to  a  boy,  who  replied  that  he  had  no  orders,  and 
this  was  held  by  Lord  Ellbnbobough  sufficient,  in  an  action  ^ 
against  the  acceptor.  But,  had  the  action  been  against  the  drawer, 
and  had  he  shown  that  the  acceptor  had  funds,  and  would  have> 
paid  the  bill  in  case  it  had  been  presented  during  business  hours, 
the  decision,  would  probably  have  been  different  In  The  Bank  oj- 
Syracuse  v.  Hollister,  17  N.  Y.  46,  where  the  presentment  was  out' 
of  business  hours,  stress  is  laid  upon  the  facts  that  no  person  had 
inquired  for  the  note  during  business  hours,  and  that  the  maker 
had  no  funds  in  the  bank;  and  in  none  of  the  oases,  where  a  demand 
out  of  business  hours  has  been  sustained,  does  it  appear  that  any 
effort  had  been  made  to  pay  the  note,  except  in  the  case  of  Tlu 
Bank  of  Utica  v.  Smith,  18  Johns.  230,  and  Newark  India  Rubber 
Mfg.  Co.  v.  Bishop,  3  E.  D.  Smith,  48.  The  case  in  18  Johnson 
was  decided  upon  the  ground  that  the  presentment  was  in  fact 
made  during  business  hours,  and  that  the  person  having  the  funds 
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should  have  waited  the  customary  fifteen  minutes  after  three,  during 
which  the  bank  was  kept  open  for  the  presentment  of  paper.  The 
case  in  3  E.  D.  Smith  presents  the  Tery  point  which  arises  in  the 
one  now  at  bar,  and  affords  a  clear  illustration  of  it  That  was  an 
action  against  two  indorsers  of  a  note,  payable  at  bank.  One  of 
the  indorsers  (Bishop)  placed  funds  in  the  hands  of  the  paying 
teller  for  the  purpose  of  paying  the  note.  These  funds  were  not 
deposited  to  the  credit  of  the  maker,  nor  entered  on  the  booka 
of  the  bank;  the  teller  was  the  agent  simply  of  Bishop,  the  indorser, 
to  pay  the  note  if  regularly  presented.  The  teller  remained  at 
the  bank  until  the  close  of  business  hours,  and  then  left,  the  note 
not  haying  been  presented.  After  he  had  left,  the  note  was  pre- 
sented, and  a  clerk,  being  still  there,  examined  the  account  of  the 
maker,  and  not  finding  sufficient  funds  to  his  credit,  answered,  ''no 
funds.''  Bishop  afterward,  finding  that  the  note  had  not  been 
presented  during  business  hours,  withdrew  the  funds  which  he  had 
placed  in  the  hands  of  the  paying  teller. 

A  verdict  having  been  rendered  against  both  indorsers,  Wood- 
ruff, J.,  refused  to  set  it  aside  as  to  Bishop,  but  did  set  it  aside  as 
to  the  other  indorser,  and,  afterward,  in  a  very  clearly  reasoned 
opinion,  delivered  at  General  Term,  demonstrated  the  justice  of  his 
conclusion.  * 

As  to  Bishop,  he  had  himself  undertaken  to  pay  the  note,  and  on 
learning  that  it  had  not  been  duly  presented,  withdrew  the  funds 
which  he  had  appropriated  to  its  payment  But,  as  to  the  other 
indorser,  the  case  was  different.  If  the  note  had  been  presented 
within  the  usual  business  hours,  it  would  have  been  paid  out  of 
funds  provided  either  by  the  makenor  the  first  indorser  in  his  behalf, 
and  the  second  indorser  would  have  been  discharged.  It  was  by 
the  omission  of  the  holder  thus  to  present  it,  and  from  that  cause 
alone,  that  the  note  was  not  paid  at  its  maturity.  The  second 
indorser  should  not  be  held  under  those  circumstances.  In  the 
case  at  bar,  the  finding  is  not  that  the  maker  was  ready  to  pay,  but 
that  the  defendant,  the  indorser,  was  endeavoring  to  pay  the  note. 
If  he  was  provided  with  funds  for  that  purpose,  he  must  have 
retained  them.  He  knew  that  the  note  was  not  paid,  and  did  not 
expect  the  maker  to  pay  it,  but  had  himself  undertaken  to  do  sa 
Under  these  circumstances  his  readiness  to  pay  does  not,  in  oni 
judgment,  distinguish  the  case  from  that  of  7%e  Bank  of  Syraoum 
r.  Hollhter,  and  those  upon  which  it  was  based.    The  defendant 


Jin  N38W  yobh;- 


Qoo}fi  T«  IfoPbua 


<caanot  ihaye  sustaiBed  any  injiujf  onlesp  it  bo^  theezpeiiMi  of 
{NTotestj,  whioh  aie  ^fling^^aad  about  which  nq  point  jpems  tohftw 
j>een  made  at  the  trial. 
,  The  judgment  should  be  alBniMd,  with  oosts.     . 

411  oononr;  Gsotbb,  J«»  in  reanlt , 

JudgmmU  affirm$(L 


OooK,  appellanty  y.  MoOlubb. 

aiBH.T.4S7J 

The  boundary  line  of  land  bordering  on  an  artlfidal  pood  was  expressed  la 
the  deed  thereof  to  commenoe  at  '*  a  stake  near  the  high-water  mark  of  the 
pond/'  aod  to  mn  thence  ^  along  the  high-water  mark  of  said  pond  to  the 

•  upper  end  of  said  pond."  UM,  that  the  boundary  line  was  fixed  and  per 
manent,  and  that  the  grantee  was  not  entitled  to  any  accretions  or  land  left 
dry  by  the  pond  receding,  although  the  gradual  and  imperceptible  result  nl 
natural  causes.  It  would  have  been  otherwise  had  the  deed  not  perma 
nently  fixed  the  boundary.* 

ACTION  of  ejectment.  The  claim  was  of  a  small  strip  of  land 
adjoining  an  artificial  pond  which  had  once  been  covered  by 
water,  the  defendant  being  the  riparian  owner.  The  boundary  line 
as  described  in  the  deed  of  the  land  to  defendant  was  from  **  a 
fltftke  near  the  high-water  mark  of  the  pond''  «  «  «  '< along 
the  high-water  mark  of  said  pond  to  the  npper  end  of  said  pond, 
or  to  the  north  line  of  said  lot  number  nine."  The  ground  which 
defendant  holds  was  formed  by  accretions  and  by  subsidence  of  the 
waters  of  the  pond.  The  remaining  facts  appear  in  the  opinion. 
Judgment  for  defendant  was  affirmed  at  General  Term  (%  K.  Y. 
Snp.  434);  and  plaintiff  appealed  to  this  court. 

John  G.  Strang 9  for  appellant 

William  H.  Oumey,  for  respondent    The  only  exceptions  are  to 
the  charge;  this  was  correct     Angell  on  TVater-courses,  §  63;  I 

*  See  Lo9ino8tot^  v.  The  Countif  cf  SL  CUiikr^  10  Am.  Bep.  610. 
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428,  519;  Zfobey  f :  M&Oormiek,  18^  N.  Y.  147;  2  Bl.  Com. 
««2i  263;  ixk?*wodd!  t.  Jf.  K  (?.  «W  ff.  R.  B.  R.  Ck>.y  37 Gonn.  t%ti 
MUler  V,  Hepburn,  8  Buah,  326;  Weinwre  y.  A.  W.  L.  Co.,  31  Barb; 
70y  85.  There  is  no'distiiictibn  as  to  right  to  accretioh  between  a 
mill-pond  and  a  running  stream.  Halsey  v.  McOormick^  13  N.  Y. 
1196.  No  exception  was  taken  presenting  the  qnei^tion  as  to  wh^tliei 
the  verdict  was  against  evidence.  Clinton  v.  Hope  Insurance  Co., 
61  Barb.  647;  Clark  v.  Mayor,  24  How.  333. 

Oroyeb,  J.  The  only  questions  in  this  case  were  upon  the  two 
exceptions  taken  by  the  appellant  to  the  charge  to  the  jury.  The 
judge  charged,  that,  where  a  man's  line  is  a  stream  of  water,  if 
natural  causes  added  to  the  soil  by  accretion,  the  soil  thus  added 
belonged  to  the  owner  of  the  bank  or  shore.  To  this  the  appellant 
-excepted.  He  further  chai^d,  that,  if  such  natural  accretion  took 
place  where  the  boundary  line  was  a  pond,  such  accretion  belonged 
to  the  adjacent  owner  when  the  accretion  was  deposited. 

The  first  proposition  charged  it  is  scarcely  necessary  to  discuss, 
-as  the  question  involved  in  the  case  is  more  distinctly  presented  by 
the  exceptions  taken  to  the  second.  That  question  is,  whether, 
under  the  facts  of  this  case,  the  boundary  in  the  deed  under  which 
the  plainti£F,  by  several  mesne  conveyances,  makes  title,  establishes 
a  fixed  and  permanent  line,  or  whether  such  line  would  follow  a 
change  in  the  water  of  the  pond,  if  produced  by  natural  causes, 
^e  proof  shows  that,  at  the  time  of  the  conveyance,  the  grantor 
owned  all  the  lands  claimed  by  both  parties^  He  conveyed  the  land 
■claimed  by  the  plaintiff,  describing  the  disputed  boundary  as  fol- 
lows: Oommencing,  for  this  purpose,  at  a  store  lately  owned  by 
Jar  vis  Bloomfield,  standing  in  the  south-west  comer  of  his  lot, 
thence  south  fifty-five  degrees,  east  one  chain  and  seventy-nine  links, 
to  a  stake  near  the  high- water  mark  of  the  pond  of  the  grist-mill, ' 
thence  north-easterly  along  the  high-water  mark  of  said  pond  to 
iho  upper  end  of  said  pond,  or  to  the  north  line  of  said  lot  number 
nine.  The  question  is  as  to  this  last  boundary.  The  pond  was  an 
artificial  one,  raised  by  a  dam  across  a  running  stream,  for  the 
purpose  of  creating  power  to  propel  the  machinery  of  mills  then 
owned  by  the  grantor  and  included  in  the  deed.  The  proposition 
where  the  boundary  is  upon  a  stream  is  correct,  with  the  qualifica* 
tiott  that  such  accretion  of  alluvium  to  inure  to  the  riparian  ownei 
must  be  imperceptible;  that  the  amount  added  in  any  moment 
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could  not  bo  perceived.  Halsey  t.  McCorrnick,  18  N.  Y.  147;  3 
Kent,  428;  Angell  on  Water-courses,  §  53,  and  notejt  I  do  not 
think  that  there  is  any  distinction  in  this  respect  between  a  bound- 
.ary  upon  a  running  stream  of  water,  and  a  pond.  Failing  to  make 
this  qualification  may  not  have  prejudiced  the  appellant.  If  his 
counsel  thought  it  would,  he  should  have  called  attention  to  it,  and 
re  {uested  a  modification  of  the  charge  in  this  respect 

But  this  does  not  reach  the  real  question  in  the  case,  that  is, 
whether  the  boundary  was  not  made  by  the  deed  fixed  and  perma- 
nent,  so  that,  if  the  water  from  natural  causes  encroached  upon  the 
land  beyond  high-water  mark,  as  it  was  at  the  time  of  the  giving 
the  deed  covering  a  portion  of  such  land,  the  land  so  covered  would 
not  have  remained  the  property  of  the  grantor;  and  whether,  on 
the  other  hand,  if  the  water  •f  the  pond  from  such  causes  had 
receded,  so  as  to  leave  dry  land  below  the  then  high-water  mark, 
such  land  would  not  be  the  property  of  the  grantee,  or  whether 
the  line  would  continue  to  be  the  high-water  mark  of  the  pond  aa 
changed  by  such  causes.  It  may  be  remarked  that  the  reason  given 
in  the  cases  where  the  boundary  is  upon  the  banks  of  the  stream, 
*  that  it  should  go  to  low-water  mark,  and  in  some  cases  for  giving 
the  alluvium  insensibly  formed  to  the  riparian  owner  —  that  the 
party  should  not  be  cut  off  from,  but  continue  to  have  access  to  the 
water  for  use — has  no  application  to  the  case.  The  line  was  fixed 
at  the  high-water  mark  of  the  pond.  Hence,  the  grantor  reserved 
to  himself  no  interest  whatever  in  the  water,  or  the  land  covered 
by  it.  He  could  not,  without  trespassing,  reach  the  water  at  all, 
only  when  at  high-water  mark,  and  then  he  had  no  right  to  or  in  it 
for  any  purpose.  The  land  between  high  and  low-water  mark 
clearly  passed  to  the  grantee  under  the  deed.  Again,  the  grantor 
was  under  no  obligation  to  keep  up  the  dam  or  pond.  He  could  out 
down  the  dam  and  use  the  land  for  any  purpose  he  chose.  Should 
the  pond,  from  any  cause,  fill  up  along  the  disputed  boundary,  he 
had  the  right  of  clearing  it  out  up  to  the  line.  Had  the  bank  been 
partially  washed  away  by  the  action  of  the  water,  the  grantor  had 
the  right  of  filling  in  to  the  line.  But  these  rights  would  not  exist 
should  the  line  be  held  to  continue  at  high-water  mark,  as  that 
might,  from  time  to  time,  be  changed  by  the  action  of  the  water, 
from  natural  causes.  This  right,  claimed  by  the  defendant,  of 
acquiring  title  by  accretion,  if.  it  existed,  could  be  terminated  by 
the  plaintiff  by  a  removal  of  the  dam.     I  think  the  language  of 
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the  deed  indicates  a  olear  intention  to  establish  a  fixed  and  per- 
manent line,  and  not  one  changeable  by  the  changes  in  the  high- 
water  mark  of  the  water  in  the  pond.  It  follows  that  the  charge, 
when  applied  to  the  facts  in  this  case,  was  erroneons.  The  bound- 
ary between  the  parties  was  the  high-water  mark,  at  the  time  of 
the  deed  to  Bradley,  and  the  jnry  shonld  haye  been  so  charged. 
Wliether  idlnvinm  had  been  formed  had  nothing  to  do  with  the 
case.  The  evidence  was  such  that  the  jury  may  haye  found  that 
.the  land  in  dispute  was  alluTinm,  formed  by  the  natural  action  of 
the  water  below  this  line,  and,  if  so,  under  the  charge,  they  would 
have  found  it  was  the  defendant's  ;  while,  if  the  fact  was  so,  the 
title  was  in  the  plaintiff. 

The  judgment  appealed  from  must  be  reversed,  and  a  new 
ordered,  costs  to  abide  event 

All  concur,  except  Ohuroh,  Oh.  J.,  not  voting. 

Juigmmit 


Buss,  appellant,  y.  Lawbbvoi. 

(fiSN.T.MlL) 

Aa  asrignmnnt  of  the  nlary  of  a  pubUe  officer,  before  it  Is  eaned,  to  void  m 

against  public  policy. 

AOTION  for  conversion.  There  were  two  cases,  the  plaintiff,  in 
each,  alleges  that  the  defendant,  being  a  clerk  in  the  federal 
treasury  department,  at  New  York,  assigned  to  plaintiff  a  month's 
salary  in  advance,  at  ten  per  cent  discount ;  but  that  defendant 
collected  and  converted  to  his  use  the  sama  whan  due.  Judg* 
ments  dismissing  the  complaint  were  aflSrmed  at  General  Term. 
Plaintiff  appeals  to  this  court 

Jame8  Emott  and  Samuel  Hand^  for  appellant    Future  wages 
oc  compensation  is  a  possibility  coupled  with  an  interest  and  assign- 
Vol.  XVII.  —  35 
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•ble.  Field  y.  The  Mayor,  etc.,  6  N.  T.  129 ;  Lannon  t.  Smiik,  1 
Oray,  150 ;  Emery  y.  Lawreneef  8  Gash.  167 ;  Augier  t.  iVI  Jl  P. 
Cb.,39  Conn.  536;  Earthy  y.  21^%,  2  Orsy,  565  ;  WardY. Forrest^ 
24  Ves.  20.  An  assigDment  by  a  public  officer  of  his  salary  to 
become  due  is  yalid*  Crouch  y.  Martin,  2  Vem.  594 ;  Maeoniber  t. 
Doane,  2  Allen,  541 ;  Brakett  y.  Blake,  7  Mete.  335 ;  Asian  y. 
GwinneUy  8  T.  &  J.  148 ;  ^  paHe  Buttery  I  Atk.  210;  MuXhaU  y. 
Quinn,  1  Gray,  105 ;  Herrington  y.  Klopugge,  2  B.  ft  B.  678 ; 
Stewart  y.  Tucker,, 2  B.  P.  R  1887 ;  State  Bk.  y.  Hastings,  15  Wis. 
75  ;  Oaleford  y.  DeCardwelie,  2  Salk.  466 ;  filtorry  y.  C7i/Z(m»  9  0. 
B. ;  Hom»r  y.  IToo^;,  23  N.  Y.  350 ;  Carver  y.  0«sr«a,  46  Barb.  507. 
Troyer  will  lie  for  the  conyersion  of  money,  although  not  specifi- 
cally identified.  Donahue  y.  Henry,  4  E.D.  Smith,  162  ;  Greeny. 
Hostetter,  37  N.  T.  90 ;  G.  T.  R.  y.  Edward,  56  Barb.  418 ;  Norton 
y.  Kidder,  54  Md.  189 ;  Draycott  y.  Picott,  Cro.  Eliz.  818;  Rifiaston 
V.  Moore,  Cro.  Cas.  89 ;  Dudley  v.  Graves,  20  N.  Y.  76  ;  Janies  y. 
J  dams,  22  How.  409.  An  agent  may  be  guilty  of  conyersion,  and 
])laintiff  may  claim  through  assignment  made  before  the  property 
came  to  the  hands  of  the  assignor.  Itannon  y.  Smith,  7  Gray,  150; 
Kennedy  y.  Stro'ng,  14  Johns.  128 ;  Clowes  v.  Hawley,  12  id.  484 : 
Ringo  y.  FiM,  1  Gray  (Ark.),  43  ;  Bsrlly  y.  Tayhr,  5  Hill,  5?7  , 
McGinn  y.  Warden,  3  E.  D.  Smith,  355  ;  Wright  y.  Baldwin,  18  X 
Y.  428  ;  Salomon  y.  TFoaar,  2  Hill,  179 ;  Tfard  v.  Forrest,  20  How. 
465.  It  did  not  appear  that  the  assignment  worked  any  mischief 
affecting  the  body  politic.  Richard  y.  Quintard,  51  N.  Y.  637. 
l^he  assignment  was  not  of  a  '^ claim  on  the  United  States''  pro- 
hibited by  act  of  Congress.  10  XT.  S.  Stats,  at  Large,  170;  Olcott  y. 
Woody  A^  Kern.  32  ;  Kneedlery.  Steinburgh,  10  How.  67 ;  Jackson 
y.  Loses,  4  Sandf.  Gh.  381 ;  Laurence  y.  Miller,  2  Oomst.  245 ; 
SaddUburn  y.  Ames,  32  How.  380. 

L,  L  Lansing  and  Moses  Ely,  for  respondent  The  assignment 
was  against  public  policy  and  yoid.  2  Story's  Eq.,  §  1040 ;  1  Pars, 
on  Cont  194 ;  Arhuckle  y.  Cowtan,  3  Bos.  &  Pul.  328 ;  Wdls  y. 
Pastor,  8  M.  &  W.  149 ;  HiU  v.  Paul,  8  C.  &  F.  295,  307 ;  Paltner 
y.  Bate,  2  B.  ft  B.  673 ;  Davis  y.  Duke  ofM.,1  Swanst  79 ;  Stone 
f .  Leddendale,  2  Anstr.  533  ;  Banvick  y.  Reed,  1  H.  Bl.  627.  The 
alleged  transfer  came  within  the  proyisions  of  the  act  of  Congresa. 
10  U.  S.  Stats,  at  Large,  170.  The  transfer  was  of  a  mere  contin* 
gent  possibility.     Such  an  interest  is  not  assignable.    Cotporft 
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Biitty,  2  Sim.  560 ;  2  Story's  Eq.,  §  1040;  Flarty  t.  Oldam,  37  T.  R. 
681 ;  King  v.  Lord  Oamrs,,  4  A.  ft  E.  976,  984 ;  Long  on  Sales,  3; 
2  Kent's  Com.  641,  642  ;  Emery  y.  Lawrenee,  8  Gush.  151 ;  MulhaU 
T.  Qtrtnn,  1  Oray,  105 ;  MunsM  t.  LmU,  4  Hill,  639.  Plaintiff 
had  no  such  title  to  the  money  reeeiyed  by  defendant  aR  to  give 
him  a  right  of  action  for  conversion.  1  Pars,  on  Cont.  524 ;  Black 
T.  Webb,  20  Ohio,  324 ;  Stanton  v.  Small,  3  Sandf.  230 ;  Otis  v. 
Sm,  8  Barb.  113;  Rogers  v.  Ho9ace$ Exr$.,  18  Wend.  319;  Peopler. 
Tioga  0.  P^  19  Wend.  79 ;  Dwring  v.  Farrington,  3  Keb.  304 ; 
Field  V.  Mayor  J  6  N.  Y.  187.  The  transaction  was  nsuric  as.  CoUon 
T.  Dunham,  2  P.  C.  273 ;  Dry  Dock  Bk.  v.  Am.  Life  Ins.  and  Trust 
Co.,  3  N.  Y.  344 ;  Sehsrmsrhom  v.  Tollman,  14  id.  120 ;  BlwM  v. 
Chamberlain,  31  id.  622. 

JoHKSOK,  J.  The  controlling  question  in  these  cases  is  that  <rf 
the  lawfulness  of  an  assignment,  by  way  of  anticipation,  of  the  salary 
to  become  due  to  a  public  ofSeer.  The  particular  oases  presented 
are  of  assignments  of  a  month's  salary  in  advance.  But,  if  these 
can  be  sustained  in  law,  then  such  assignments  may  cover  thie 
whole  period  of  possible  service.  In  the  particular  cases  before  us» 
tiie  chdms  to  a  month's  salary  seem  to  have  been  sold  at  a  disoount 
of  about  ten  per  cent.  While  this  presents  no  question  of  usury 
(since  it  was  a  sale  and  not  a  loan  for  which  the  parties  were  deal^ 
ii^g)»  it  docs  present  a  quite  glaring  instance  and  example  of  the 
consequences  likely  to  follow  the  establishment  of  the  validity 
of  such  transfers,  and  thus  illustrates  one  at  least  of  the 
grounds  on  which  the  alleged  rule  of  public  policy  rests,  by  which 
such  transfers  are  forbidden.  The  public  service  is  protected  by 
protecting  those  engaged  in  performing  public  duties;  and  this,, 
not  upoii  the  ground  of  their  private  interest,  but  upon  that  of  the 
necessity  of  securing  the  efficiency  of  the  public  service,  by  seeing 
to  it  that  the  funds  provided  for  its  maintenance  should  be  received 
by  those  who  are  to  perform  the  work,  at  such  periods  as  the  law 
has  appointed  for  their  payment. 

It  is  argued  that  a  public  officer  may  better  submit  to  a  loss,  in 
order  to  get  his  pay  into  his  hands  in  advance,  than  deal  on  credit 
for  his  necessary  expenses.  This  may  be  true  in  fact,  in  individual 
instances,  and  yet  may  in  general  not  be  in  accordance  with  the 
fact  Salaries  are,  by  law,  payable  after  work  is  performed  and 
not  before,  and,  while  this  remains  the  law,  it  must  be  presumed  to 
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be  a  wise  regulation,  and  necessary,  in  the  view  of  the  law-makers, 
to  the  efBciencj  of  the  pablic  seryioe.  The  contrary  mle  wonid 
permit  the  public  service  to  be  undermined  by  the  assignment  to 
strangers  of  all  the  funds  appropriated  to  salaries.  It  is  true  that^ 
in  respect  to  officers  removable  at  will,  this  evil  could  in  some 
measure  be  limited  by  their  removal  when  they  were  found  assign«> 
ing  their  salaries;  but  this  is  only  a  partial  remedy,  for  there  would 
still  be  no  means  of  preventing  the  continued  recurrence  of  the 
same  difficulty.  If  such  assignments  are  allowed,  then  the  assignees, 
by  notice  to '  the  government,  would,  on  ordinary  principles,  be 
entitled  to  receive  pay  directly  and  to  take  the  place  of  their 
assignors  in  respect  to  the  emoluments,  leaving  the  duties  as  a 
barren  charge  to  be  borne  by  the  assignors.  It  does  not  need  much 
reflection  or  observation  to  understand  that  such  a  condition  of 
things  could  not  fail  to  produce  results  disastrous  to  the  efficiency 
of  the  public  service. 

Some  misapprehension  as  to  the  doctrine  involved  seems  to  have 
arisen  from  the  fact  that  the  modem  adjudged  cases  have  often 
•related  to  the  pay  of  half-pay  army  officers,  which  in  part  is  given 
as  a  compensation  for  past  services  and  in  part  with  a  view  to 
future  services.  Upon  a  review  of  the  English  cases,  it  will  appear 
that  the  general  proposition  is,  upon  authority,  unquestionable, 
that  salary  for  continuing  services  could  not  be  assigned;  while  a 
pension  or  compensation  for  past  services  might  be  assigned.  The 
doubt,  and  the  only  doubt,  in  the  case  of  half -pay  officers  was  to 
which  class  they  were  to  be  taken  to  belong.  It  was  decided  that, 
inasmuch  as  their  pay  was  in  part  in  view  of  future  service,  it  was 
unassignable.  Similar  questions  have  arisen  in  respect  to  persons 
not  strictly  public  officers,  but  the  principle  before  stated  has,  in 
the  courts  of  England,  been  adhered  to  firmly.  Flarty  r.  Odlam^ 
3  T.  R  681;  Stone  v.  Lidderdale,  2  Anstr.  283;  DavU  v.  Marlbora, 
1  Swanst  79;  LidderdaU  v.  Montrose^  4  T.  &  248;  Barvrick  v. 
Readj  1  H.  BL  627;  ArhuckU  v.  CotoAan,  3  Bos.  ft  P.  328;  Wetts  v. 
Foster,  8  M.  &  W.  149;  Story's  Eq.  Jur.,  §  1040,  A,  etc.;  1  Pars,  on 
Cent  194.  These  cases  and  writers  sustain  the  proposition  above 
set  forth,  and  show  the  settled  state  of  the  English  law  upon  the 
subject.  Some  other  cases  are  so  pertinent  to  the  general  discua- 
«ion  as  to  deserve  to  be  stated  more  at  length,  especially  as  they  are 
not  so  accessible  as  those  before  referred  to.  Among  them,  the 
judgment  of  Lord  Bbouoham,  in  the  House  of  Lords,  in- Hunter 
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f .  Gardner,  6  Wilson  &  Shaw,  618,  decided  in  1831,  gives  an 
ble  sammary  of  the  state  of  the  English  law  upon  the  sabjeot 
The  case  was  a  Scotch  appeal,  in  which  the  Scotch  court  had 
approved,  under  the  law  of  that  country,  a  partial  transfer  of  cue 
salary  of  a  public  officer.  The  particalar  judgment  was  affirmed 
without  deciding  what  the  law  of  Scotland  was  upon  the  subject. 
In  his  judgment,  Lord  Brougham  said:  ^'  The  court  seem  not  to 
have  scrutinized  very  nicely  whether,  from  the  nature  of  the  subject- 
matter,  namely,  the  half-pay  or  the  full  pay  of  an  officer  or  a  minis* 
ter's  stipend,  or,  in  the  present  case,  the  salary  of  an  officer  employed 
under  government  and  in  the  execution  of  an  important  public  trust, 
an  assignment  can  validly  operate  upon  and  affect  those  particular 
rights;  but  they  have  nevertheless  assumed  to  deal  with  them,  and 
have  directed  that  a  certain  proportion  of  tbem  shall  be  assigned 
on  the  condition  of  granting  the  benefit  of  the  cessio  banorunk 
Those  cases  undoubtedly  could  not  have  occurred  in  this  country. 
I  may  refer  to  the  well-known  case  of  Flarty  v.  Odlam,  3  T.  B. 
681,  whicli,  from  its  importance,  was  the  subject  of  much  discus* 
sion,  it  being  the  first  case  in  which  it  was  held  that  the  half-pay 
of  an  officer  was  not  the  subject  of  assignment;  and  it  was  followed 
in  Lidderdale  v.  I7ie  Duke  of  Montrose,  in  4  Term  Reports,  where 
the  doctrine  laid  down  was  made  the  subject  of  further  discussion, 
and  the  court  adhered  to  their  former  view,  that  the  half-pay  was 
free  from  attachment ;  so  that  neither  is  a  man  bound  to  put  it 
into  the  schedule  of  his  assets,  nor  does  the  general  assignment  to 
the  provisional  assignee  transfer  it,  nor  would  a  bargain  and  sale 
to  the  assignees  under  a  commission  of  bankrupt  pass  it  out  of  the 
bankrupt;  it  is  unassignable,  and  incapable  of  being  affected  by 
any  of  those  modes  of  proceeding.  The  same  doctrine  was  laid 
down  with  respect  to  the  profits  of  a  living  in  the  case  of  Arbtickh 
V.  Cowhan,  the  judgment  in  which  has  been  very  much  considered 
in  Westminster  Hall,  and  like  most  of  the  judgments  of  that  most 
able  and  learned  lawyer,  Lord  Alvanley,  has  given  great  satis- 
faction to  the  courts  and  the  profession.  In  the  report  of  that 
case,  your  lordships  will  find  laid  down  the  general  principle, 
though,  ^lerhaps,  not  worked  out  in  these  words,  that  all  such  profits 
as  a  man  I'eceives  in  respect  to  the  performance  of  a  public  duty  are, 
from  their  very  nature,  exempt  from  attachment,  and  incapable  ol 
iissignment,  inasmuch  as  it  would  be  inconsistent  with  the  nature  ot 
those  profits,  that  he  who  had  not  been  trusted,  or  he  who  had  not 


278  KBW  TOBK, 


Blln  ▼.  Lawrenoe. 


been  employed  to  do  the  daty,  should  nevertheless  receiye  the  emoln- 
ment  and  reward.  Lord  Alvakley  quotes  Flatty  t.  Odkxm  and  lAd* 
derdale  y.  Montrose,  and  in  illustrating  the  principle  on  which  a  pei^ 
son's  emoluments  are  not  assignable,  ho  does  not  confine  his  ohsenra- 
tions  to  the  particular  case  of  half -pay  officers,  or  the  case  of  a  par* 
son's  emoluments,  but  he  makes  the  observation  in  all  its  generality, 
as  applicable  to  every  case  of  a  public  office,  and  the  emoluments  of 
that  office.  The  first  case  (1  H.  Bl.  627)  decided  by  the  Court  of 
Common  Pleas,  the  case  of  Barwich  v.  Read,  clearly  recognizes 
the  principle.  *  *  *  In  this  case,  as  well  as  the  other  case  of 
Arbuchle  v.  CowhaUy  it  was  perfectly  clearly  held  by  the  court, 
that,  in  all  such  cases,  one  man  could  not  claim  to  receive,  by 
assignment  or  attachment,  emoluments  which  belonged  to  another 
deemed  to  be  capable  of  performing  the  duties  appended  to  those 
emoluments,  but  which  duties  could  not  be  performed  by  the 
assignee ;  and  there  was  an  old  case  referred  to  in  Bartoick  v.  Bead, 
and  a  curious  case  in  Dyer,  in  which,  so  long  ago  as  the  reign  of 
Elizabeth,  the  question  appears  to  have  been  disposed  of  by  a  decision 
now  undisputed,  and  now  referred  to  in  Westminster  Hall.  •  •  All 
these  cases  lay  down  this  principle,  which  is  perfectly  undeniable, 
that  neither  attacliment  nor  assignment  is  applicable  to  such  a  case.'' 

Otiier  cases  to  the  same  effect,  of  later  date,  are  likewise  note* 
worthy. 

In  ffiU  V.  Paul,  8  Clark  &  Finn.  307,  decided  in  1842,  Lord 
Chancellor  Ltndhurst,  speaking  of  the  legality  of  assigning  the 
future  emoluments  of  an  office  in  Scotland,  says:  ''That  such  an 
assignment  would  be  illegal  in  England  there  can  be  no  doubt 
Pcilmor  V.  Bate,  2  Brod.  &  Bing.  673,  is  directly  applicable  to  this 
case.  And  in  Davis  v,  Marlborough,  1  Swanst.  79,  there  is  the  obser- 
vation of  Lord  Eldon  already  cited,  which  seems  to  me  quite  in 
point,  and  which  lays  down  the  rule  and  the  distinction  to  be 
observed  in  these  cases,  and  to  which  for  that  reason  I  refer,  as 
showing  what  is  the  law  of  England  on  this  subject"  What  Lord 
Eldon  said  in  the  case  referred  to  was:  "A  pension  for  past 
services  may  be  aliened;  but'  a  pension  for  supporting  the  grantee 
m  the  performance  of  future  duties  is  inalienable."  And  inFlarty 
V.  OdUtm,  4  T.  R.  248,  the  court  say:  "  It  might  as  well  be  contended 
tliat  the  salaries  of  the  judges,  which  are  granted  to  support  the 
dignity  of  the  State  and  the  administration  of  justice,  may  be 
Assigned." 
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In  ArJmthnoi  v.  Norton^  5  Moore's  Priv.  Goan.  CaseSy  280,  decided 
in  1846,  the  question  was,  whether  an  Indian  jndge  could  assign  a 
contingent  sum,  to  which,  on  his  death  within  six  months  after  his 
arrival  in  India,  his  representatiye  would  be  entitled  by  law,  and  it 
was  held  that  such  an  assignment  was  not  against  pnbUc  policy  and 
would  in  equity  transfer  the  right  to  the  fund.  In  the  course  of  the 
judgment,  giyen  by  Dr.  Lushikgtok,  he  says:  **  We  do  not  in  the 
slightest  degree  controvert  any  of  the  doctrines  whereupon  the 
decisions  have  been  founded  against  the  assignment  of  salaries  by 
persons  filling  public  offices;  on  the  contrary,  we  acknowledge  the 
soundness  of  the  principles  which  govern  those  cases,  but  we 
think  that  this  case  does  not  fall  within  any  of  these  principles ; 
and  we  think  so  because  this  is  not  a  sum  of  money  which,  at  any 
time  during  the  life  of  Sir  John  Norton,  could  possibly  have  been 
appropriated  to  his  use  or  for  his  benefit,  for  the  purpose  of  sus- 
taining,  with  decorum  and  propriety,  the  high  rank  in  life  in  which 
he  was  placed  in  India.  We  do  not  see  how  any  of  the  evils  which 
are  generally  supposed  would  result  from  the  assignment  of 
salary,  could  in  the  slightest  degree  have  resulted  from  the  assign- 
ment of  this  sum,  inasmuch  as  during  his  life-time  his  personal 
means  would,  in  no  respect  whatever,  have  been  diminished,  but 
remain  exactly  in  the  same  state  as  they  were.'' 

In  Liverpool  v.  Wrighty  28  L.  J.  (N.  S.)  Ch.  871,  A.  D .  1859,  in 
which  the  question  related  to  the  alienability  of  the  fees  of  the 
office  of  a  clerk  of  the  peace.  Wood,  V.  0.,  after  disposing  ol 
another  question,  says:  ''  Then  there  is  a  second  ground  of  public 
policy,  for  which  the  case  of  Palmer  v.  Vaughn^  3  Swanst  173,  is 
the  leading  authority,  which  is  this:  That,  independently  of  any 
corrupt  bargain  with  the  appointor,  nobody  can  deal  with  the  fees 
of  a  person  who  holds  an  office  of  this  description,  because  the  law 
presumes,  with  reference  to  an  office  of  trust,  that  he  requires  the 
payment  which  the  law  has  assigned  to  him,  for  the  purpose  of 
upholding  the  dignity  and  performing  properly  the  duties  of  that 
office,  and,  therefore,  it  will  not  allow  him  to  part  with  any  por- 
tion of  those  fees,  either  to  the  appointor  or  to  anybody  else.  He 
is  not  allowed  to  charge  or  incumber  them.  That  was  the  caee  of 
Parsons  v.  Thompson,  1  H.  Bl.  322.  Any  attempt  to  assign  any 
portion  of  the  fees  of  his  office  is  illegal  on  the  ground  of  public 
policy,  and  held,  therefore,  to  be  void." 

In  respect  to  American  authority,  we  have  been  referred  to 
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Bracken  t.  Blake,  7  Meto.  385 ;  MulhaU  y.  Quinn,  1  Gray,  106; 
and  Macamber  v.  Doane,  2  Allen,  641,  as  conflicting  with  the  TiewB 
we  have  ex]  rtased.  An  examination  of  these  cases  shows  that  the 
point  of  public  policy  was  not  considered  by  the  conrt  in  either  of 
them,  bat  that  the  question  was  regarded  as  entirely  relating  to  the 
sufficiency  of  the  interest  of  the  assignor  in  the  future  salary,  to 
distinguish  the  cases  from  those  of  attempted  assignments  of  mere 
expectation,  such  as  those  of  an  expectant  heir.  The  court  held 
that,  in  the  case  cited,  the  expectation  of  future  salary,  being 
founded  on  existing  engagements,  was  capable  of  assignment,  and 
that  the  existing  interest  sufficed  to  support  the  transfer  of  the 
future  expectation.  The  only,  other  case  to  which  we  hare  been 
referred  is  a  decision  of  the  Supreme  Court  of  Wisconsin. 

In  Stale  Bank  y.  Hastings,  16  Wis.  78,  the  question  being  as  to 
the  assignability  of  a  judge's  salary,  the  court  say:  '*  We  were  re- 
ferred to  some  English  cases  which  hold  that  the  assignment  of  the 
pay  of  officers  in  the  public  service,  judge's  salaries,  pensions,  etc., 
was  void,  as  being  against  public  policy,  but  it  was  not  contended 
that  the  doctrine  of  those  cases  was  applicable  to  the  condition  of 
society  or  to  the  principles  of  law  or  of  public  policy  in  this 
country.  For,  certainly,  we  can  see  no  possible  objection  to  per- 
mitting a  judge  to  assign  his  salary  before  it  becomes  due,  if  he 
can  find  any  person  willing  to  take  the  risk  of  his  living  and  being 
entitled  to  it  when  it  becomes  payable." 

We  do  not  understand  that  the  English  decisions  really  rest  on 
auy  grounds  peculiar  to  that  country,  although  sometimes  expressed 
m  terms  which  we  might  not  select  to  express  our  views  of  the  true 
foundation  of  the  doctrine  in  question.  The  substance  of  it  all  is, 
the  necessity  of  maintaining  the  efficiency  of  the  public  service  by 
seeing  to  it  that  public  salaries  really  go  to  those  who  perform  the 
public  service.  To  this  extent,  we  think,  the  public  policy  of  every 
country  must  go  to  secure  the  end  in  view. 

The  judgments  must  be  affirmed. 

AU  concur. 

Judgments  qfifmed. 
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McKboknie  v.  Ward,  appellant 

(fiSN.T.MU 
flwriljfimi— igfaet  of  negUei  &r  indulg^Me  fty  erMtor  —  9§ntirmeH§m  ^ 

The  sarety  of  %  yendee  on  a  oontinaing  oontnet  of  purdhMe  Is  not  diBcharg«d 
b/  mere  forbearance,  or  neglect  of  the  vendor  to  enforce  payment  at  the 
timee  stated  In  the  contract. 

W.  became  surety  on  the  bond  of  B.  for  the  performance  of  an  agreement 
between  B.  and  plaintiffs,  whereby  *'the  agency  for  the  sale  of  their 
ale*'  at  S.,  was  let  to  B.,  he  agreeing  to  pay  on  the  first  of  t^ach  month 
for  the  amonnt  of  ale  delivered,  and  '*  not  to  purchase "  ale  of  any  bat 
plaintUTs.  The  agreement  might  be  terminated  on  three  months'  notice  by 
either  party.  In  an  action  for  breach  of  the  liond,  lidd^  that  B.  was  not  the 
agent  of  plaintifis  ander  a  fair  construction  of  the  agreement ;  and  that  W. 
was  not  discharged  as  surety,  although  plaintiffs  neglected,  or  forbore  to 
enforce  full  payment  at  the  times  stated  in  the  agreement,  aad  did  not  give 
notioe  to  W.  that  B.'s  account  was  in  arrears. 

ACTION  on  a  bond  in  the  penalty  of  Id^OOO^ezecnted  by  one  Barnes 
with  defendant  Ward,  as  surety.  The  bond  was  conditioned  for 
the  performance  of  the  following  agreement:  PlaintifFs  agreed  to  lot 
Barnes  'Hhe  agency  for  the  sale  of  their  ale''  in  Syracuse;  Barnes 
was  to  pay  every  month  for  the  amount  of  ale  delivered,  and  was  not 
to  purchase  ale  of  any  but  plaintiffs;  and  the  agreement  might  be 
terminated  by  either  party,  by  giving  three  months'  notice.  In  pur- 
suance of  the  agreement,  ale  was  delivered,  from  time  to  time,  to 
Barnes,  until  on  January  1, 1869,  the  quantity  delivered  amounted 
to  $2^482.  Barnes  made  payments  from  time  to  time,  but  not  in 
full.  At  the  date  above  mentioned,  plaintiffs  and  Barnes  accounted 
together,  when  it  was  found  that  there  was  due  plaintiffs  19,000. 
Plaintiffs  continued  to  deliver  ale  until  April  5,  1870,  when  the 
balance  due  them  from  Barnes  had  arisen  to  $11,018.50.  Judgment 
for  the  penalty  of  the  bond  was  rendered  against  defendant  Ward, 
and  affirmed  at  General  Term.     Ward  appealed  to  this  court-. 

Oeo*  F.  Danforthy  for  appellant.  The  defendant  Ward  simply 
obligated  himself  that  Barnes  should  perform  his  duties  as  agen^ 
and  is  not  to  be  hold  beyond  the  precise  stipulations  of  his  undei^ 
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taking.  Gates  v.  McKe^y  13  N.  Y.  237;  43  id.  245;  Montague  y* 
Tidcombe,  2  Vern.  518.  The  complaint  is  insafficient.  Davie  8. 
if.  Co.  Y.  Lawrence^  1  N.  Y.  Sup.  Ct  389;  Car  kin  y.  Savaryy  14 
Gray,  528.  Plaintiffs  could  not,  therefore,  recoYer  upon  their  com- 
plaint. Bristol  V.  R.  and  S.  R.  R.  R.  Co.,  9  Barb.  158;  Wright  y. 
Delafieldy  25  N.  Y.  266.  Plaintiffs  haYing  continued  shipments  after 
discoYcring  Barnes'  default,  waiYed  the  condition  of  the  guaranty, 
and  the  surety  was  discharged.  Clark  y.  Remington,  11  Meta361; 
36  Barb.  484;  8  Gray,  211;  15  Ind.  144;  15  Gray,  270;  Hunt  y. 
RobertSy  45  N.  Y.  691.  Retaining  Barnes  in  their  employ  after 
knowledge  of  his  defalcation  as  agent,  and  omitting  to  giYe  notice 
of  such  defalcation,  defendant  Ward  discharged  him.  31  Penn. 
110;  29  Ala.  288;  25  id.  139;  3  N.  Y.  213;  1  Story's  Eq.  Jur.,  § 
215;  Smith  v.  Bank  of  Scotland,  10  CI.  &  F.  934r-943;  Railton  y. 
MoHhewSy  1  Dow.  272-292;  Lee  y.  Jones,  17  C.  B.  (N.  S.)  482-500; 
PhiUips  Y.  Ibxally  L.  R,  7  Q.  B.  672;  Burgess  y.  Eve,  L.  B.,  13  Eq. 
460;  Hunt  y.  RobertSy4^  N.  Y.  691;  Sanderson  y.  Astony  L.  B.,  8 
Exch.  73;  Fell  on  Guar.  245.  Plaintiffs'  omission  to  call  for  an 
accounting,  or  to  enforce  payment,  discharged  the  security.  Craft 
Y.  Isham,  13  Conn.  28;  Montague  y.  Ttdcomte,  2  Vern.  518.  After 
the  first  default,  on  the  part  of  the  principal,  plaintiffs  were  bound 
to  stop  furnishing  goods  to  him.  Mitter  y.  Mariners^  Churchy  7 
Greenl.  61;  Shannon  y.  Comstock,  21  Wend.  461;  Heckscher  y.  Mo^ 
Oreay  24  id.  309 ;  Clark  y.  Marsiglia,  1  Denio,  317;  Sp&ncer  y.. 
Hoisted,  id.  606;  Loker  y.  Damondy  17  Pick.  284. 


Henry  Jf.  FiM,  for  respondent-s. 

FoLGEB,  J.  I  do  not  think  that  the  first  point  made  by  the 
appellant  is  tenable.  The  agreement  between  the  plaintifiband 
Barnes  did  not  create  the  relation  of  principals  and  agent;  the 
scope  of  it  shows  an  intention  to  giYo  him  a  monopoly,  at  Syracuse^ 
of  the  purchase  from  them  and  of  the  sale  to  others  of  their  ale; 
and  to  them  a  monopoly  of  his  serYices  in  the  sale  of  that  article. 
He  had  not  to  them  the  liability  of  an  agent.  His  liability  wae 
that  of  a  Yendce.  They  were  bound,  impliedly  at  least,  to  deliYer 
to  him  all  the  ale  that  he  called  for.  He  was  bound  to  pay  for  all  that 
Ihey  deliYcred.  As  soon  as  it  was  deliYcred  to  him,  it  ceased  to  be 
their  property;  it  became  at  once  his,  and  ho  was  thereupon  bound 
to  pay  for  it.     They  could  not  recall  it,  nor  interfere  in  any  way  in> 


NOYEMBEB  TEBM,  1874.  ZS^ 

MoKeeknie  ▼.  Wud. 

the  disposition  of  it  by  him.  He  could  not  (unless  it  was  sour 
through  their  neglect)  throw  it  back  upon  theoL  If  it  remained 
on  his  hands  unsold,  if  it  deteriorated  otherwise  than  by  their 
neglect,  if  it  was  destroyed  by  casualty,  if  his  vendees  failed  to- 
pay,  it  was  not  the  loss  of  the  plaintiffs;  it  was  his.  Ue  acted  witb 
the  ale  after  its  delivery  to  him,  in  his  own  right  and  from  his  own, 
intrinsic  authority  over  it;  his  power  so  to  do  was  not,  thereafter, 
derived  at  all  from  them.  The  use  of  the  phrase,  *'  let  the  agency,*^ 
in  the  agreement,  is  not  so  indicative  of  purpose  nor  so  stringent 
in  effect,  as  to  master  the  clear  indication  of  the  intention  of  the- 
parties,  as  it  is  gathered  from  the  whole  instrument  and  all  itfr 
provisions  i*ead  together.  It  is  an  agreement  for  a  continuous  sale 
and  purchase,  that  the  plaintiffs  shall  sell  to  no  other,  that  Barnes 
shall  buy  of  no  other,  that  he  would  pay  for  all  that  was  delivered 
at  stated  times,  and  that  either  party  might  terminate  the  agree- 
ment upon  a  certain  notice. 

This  being  so,  the  point  made  by  the  appellant,  subordinate  to- 
the  first  point,  that  the  complaint  is  insufficient  in  its  statement 
of  facts,  is  also  untenable.  The  appellant  is  not  the  surety  for  the 
honesty  of  Barnes  as  an  employee  or  agent.  lie  is  surety  that 
the  merchandise  sold  and  delivered  to  him  shall  be  paid  for  up  to* 
the  limit  of  $2,000.  The  complaint  in  the  allegation  of  sales  and 
delivery  to  Barnes,  and  of  non-payment  by  him,  avers  transactions 
within  the  terms  of  the  agreement,  and  within  the  obligation  of  the 
appellant;  it  sets  forth,  in  this  respect,  facts  sufficient  to  show  a 
cause  of  action  against  both  defendants.  The  proofs  under  it  and 
the  findings  of  the  referee  make  a  cause  of  action  against  them 
both,  unless  the  second  main  point  made  by  the  appellant  may  be 
maintained. 

It  is  contended  by  the  plaintiffs,  that  this  second  main  point 
cannot  be  made  here,  inasmuch  as  it  was  not  raised .  at  the  trial. 
It  is  not  always  easy  for  this  court  to  determine  whether  or  not  a 
point  made  before  it,  is  hero  raised  for  the  first  time.  AVhere  the 
parties  do  not  agree  as  to  it,  this  court  can  only  determine  how  the 
fact  is,  from  the  pleadings,  or  the  case  made,  or  the  findings,  or 
from  the  exceptions  taken,  or  from  all  these  things.  It  is  certain 
that  the  answer  of  the  defendants  in  this  case  does  not  set  up  the 
defense  involved  in  the  point  made.  But  this  is  not  conclu.si\e, 
because  the  evidence  upon  which  the  point  is  taken  was  received  at 
the  trial,  without  objection  that  it  was  not  within  the  issue.    Me^ 
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Knight  y.  Devliuy  52  N.  Y.  399;  Jackson  v.  Van  Slyke,  ^  id.  G45. 
It  is  quite  as  certain  that  the  evidence  is  fnll  npon  the  state  of 
facts  which  the  appellant  claims  have  worked  his  discharge,  and 
that  the  findings  of  the  referee  sufficiently  set  forth  that  state  of 
facts.  The  appellant  has  excepted  to  the  conclusion  of  law  from 
these  findings^  viz.:  that  the  plaintifTs  are  entitled  to  recover  of  both 
-of  the  defendants;  and  this  exception  covers  tlie  point  now  under 
notice.  The  evidence,  the  findings  and  the  exception  are  sufficient 
to  ha*  e  allowed  the  question  to  have  been  presented.  The  opinion 
•of  the  referee  does  not  notice  it  This  is  not  conchisive  that  it  was 
not  presented  to  him.  And,  on  the  whole,  we  are  not  able  to  say 
that  the  point  was  not  made  in  the  court  below.  It  is,  therefore, 
to  be  passed  upon. 

The  point  is,  that  the  conduct  of  the  plaintiffs,  in  allowing  the 
iU3count  of  Barnes,  for  ale  sold  and  delivered,  to  go  on  from  month 
to  month  for  three  years,  without  exacting  payment  according  to 
the  terms  of  the  agreement,  they  all  the  while  knowing  that  his 
indebtedness  was  large  and  increasing,  and  in  omitting  to  give 
notice  to  the  appellant  thereof,  operated  to  discharge  the  appellant 
from  his  suretyship.  This  point  is  two-fold:  First,  it  presents  the 
-effect  of  the  indulgence  given  to  Barnes  by  the  plaintiffs;  it  asserts 
that  it  was  their  duty  to  the  appellant,  to  insist  upon  and  enforce 
payment  from  Barnes,  of  each  month's  payment  as  it  became  pay- 
able, or  in  a  reasonable  time  thereafter.  If  the  contract  of  the 
appellant  was  one  that  Barnes  should  pay  to  the  plaintiffs  a  single 
<;ertain  «um  on  a  certain  day,  or  a  gross  ascertained  sum,  in  install- 
ments, on  given  days,  such  duty  would  not  rest  npon  the  plaintiffs. 
Mere  forbearance,  or  omission  of  the  creditor,  to  sue  will  not,  in 
€uch  case,  discharge  the  surety,  unless  the  creditor  bo  under  some 
obligation  to  sue,  or  unless  forbearance  would  prejudice  the  claim 
of  the  surety  upon  the  principal  and  thereby  work  his  injury. 
There  must  be  some  binding  agreement  between  the  creditor  and 
the  principal,  giving  time,  whereby  the  former  has  tied  his  hands, 
so  that  he  cannot  proceed  to  collect,  before  such  forbearance  will 
Affect  his  claim  upon  the  surety.  Orme  v.  Young,  1  Holt's  N.  P.  B. 
84;  Herrick  v.  Borist,  4  Hill,  660;  Brown  v.  Curiiss,  2  N.  Y.  226. 
The  contract  of  suretyship  is,  however,  different  here.  It  is  not  for 
the  payment  of  a  definite  sum  at  a  given  day;  it  is  for  a  continuing 
transaction,  contemplating  a  recurring  indebtedness,  to  be  made 
And  extinguiohed  monthly,  renewable  as  often  and  as  soon  as  oaid. 
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Tet  the  older  authorities  hold  that  in  such  case,  also,  mere  indul- 
gence shown  by  the  creditor  to  the  pnncipaly  without  a  binding^ 
agreement  for  an  extension  of  time  for  payment,  does  not  discharge 
the  surety.  In  The  Trent  Navigatioii  Co,  v.  ffarletf,  10  East,  34. 
the  bond,  dated  in  1*799,  was  conditioned  that  the  principal  should^ 
as  long  as  he  continued  collector  of  the  tolls  of  the  plaintiff,  render 
true  accounts,  and  from  time  to  time  pay  over  all  moneys  when, 
required.  It  appeared  upon  the  trial  that  he  was,  in  1807,  called 
to  account,  and  was  indebted  to  the  plaintiff  above  £1,000,  whiob 
he  could  not  pay,  and  that  the  state  of  his  account  might  have  been 
found  out  every  year.  It  was  held  that  the  laches  of  the  creditor, 
in  not  calling  upon  the  principal  as  soon  as  it  might  have  done,  if 
the  accounts  had  been  properly  examined  from  time  to  time,  was- 
not  an  estoppel  at  law  in  favor  of  the  sureties,  whatever  remedy 
there  might  be  in  equity.  In  commenting  upon  this  decinon,  in 
The  People  v.  Jansen,  7  Johns.  331,  Thompson,  J.,  says:  'Mf  the 
principle  intended  to  be  laid  down  is  that  mere  delay  in  calling  upon 
a  principal  will  not  discharge  the  surety,  it  is  a  sound  and  salutary 
rule  both  at  law  and  in  equity."  And  see  SchroeppeU  v.  8haWy  3  N.. 
Y.  446.  In  TTie  London  Assurance  Co.  v.  Buckle^  4  J.  B.  Moore, 
153,  there  was  a  bond  in  a  penalty  of  £2,000,  dated  in  1811;  it  waa 
conditioned  that  the  principal  should,  as  insurance  broker,  make 
insurances  from  time  to  time  with  the  plaintiff,  at  a  credit  of  six 
months  for  the  payment  of  the  premiums,  and  if  he  should  pay  the 
premiums  as  the  same  became  due  and  payable,  u  e.,  every  six 
months,  the  bond  should  be  void.  He  effected  policies  from  Jan- 
uary, 1811,  to  April,  1813,  and  the  total  amount  of  premiums  wa« 
£5,000  and  over.  In  1814  he  made  a  payment;  in  1815  two  pay- 
ments; in  August,  1816,  he  applied  certain  losses  he  had  sustained 
as  insuree,  and  was  found  indebted  in  a  balance  of  £2,000  and 
over.  No  notice  was  given  to  the  sureties  until  July,  1816.  It  was 
held  that,  though  the  principal  was  not  called  upon  at  the  end  of 
six  months  for  payment,  the  sureties  were  not  discharged,  and  that 
no  principle  of  the  common  law  would  carry  it  to  such  extent 
And  so,  in  equity,  the  case  of  Eyre  v.  Everett,  2  Bus.  381,  shows 
that  delay  to  prosecute  will  not  discharge  the  surety  to  a  bond  in  a 
limited  amount,  though  the  creditor  continue  to  deal  with  the 
principal  and  give  him  new  credit  on  another  obligation.  See,  also, 
Goring  v.  Edmonds,  6  Bing.  94;  Nares  v.  Bowles,  14  East,  520; 
Peel  V.  TailocK  1  Bos.  &  Pull.  419:  Creuihton  v.  Bankin,  7  CI.  & 
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Fin.  346;  some  of  which  are  cases  where  the  principal  was  under 
the  duty  of  making  periodical  accountings  and  payments  to  the 
creditor  or  obligee,  and  the  latter  did  not  enforce  the  perfonnance 
of  that  duty  at  the  time  when  he  might  have  done  so. 

The  decisions  in  this  State  are  to  the  same  result  The  contrary 
doctrine  did,  indeed,  receive  some  support,  at  one  time,  from  the 
decision  in  The  People  v.  Jansen,  7  Johns.  331 ,  which  held  that  the 
sureties  on  the  bond  of  a  commissioner  of  loans  were  discharged 
by  the  omission  of  the  board  of  supervisors  to  compel  payment 
from  him.  But  that  case  has  not  been  followed,  and  another  result 
was  reached  in  The  People  v.  Bemer,  13  Johns.  383;  The  People  v. 
Foot,  19  id.  68;  The  People  v.  Buseellf  4  Wend.  570 ;  and  see,  also, 
Jones  V.  United  SkUee^  18  Wall.  662,  and  cases  there  cited ;  and 
Looney  v.  Hughes,  26  N.  Y.  514.  But  these  authorities  are  not 
directly  in  point  here,  for  they  go  upon  the  ground  that  provisions 
of  law  requiring  action  from  one  public  ofiScer,  supervisory  of  the 
•conduct  of  another,  are  for  the  benefit  of  the  public  only,  are  in 
general  directory  only,  and  form  no  part  of  the  cohtract  of  sureties 
with  the  government  And  an  analogous  rule  has  been  sometimes 
applied  to  the  case  of  a  corporation,  where  one  of  its  ofScers  has 
been  negligent  in  his  supervision  of  the  accounts  of  another,  and 
the  sureties  of  the  latter  have  set  up  the  laches  of  the  former  as 
fault  toward  them  on  the  part  of  the  corporation.  But  in  Albany 
Dutch  Church  y.  Vedder,  14  Wend.  166,  it  was  held  that  the  obligees 
in  bond,  given  for  the  faithful  discharge  of  the  duties  of  a  treasurer 
of  a  religious  corporation,  are  under  no  legal  obligation  to  watch 
over  the  conduct  of  their  officer,  to  examine  into  his  accounts  at 
stated  periods,  and,  in  case  of  default,  to  adopt  measures  calculated 
to  relieve  his  sureties.  This  case  is  cited  as  authority  in  26  N. 
¥•,  supra ;  see,  also,  Schroeppett  v.  Shaw,  3  id.,  supra.  I  think 
that  the  conclusion  must  be,  that  the  rule  (formerly,  at  least)  pre- 
vailing in  England,  and  held  in  this  State,  is,  that  the  mere  indul- 
gence of  the  creditor  in  such  a  case  as  this  will  not  discharge  the 
eurety;  that  beyond  the  bare  neglect  of  the  creditor  to  enforce  pay- 
ment or  performance  from  the  principal,  there  must  be  some  act  of 
oonnivance  or  gross  negligence  amounting  to  willful  shutting  of  the 
eyes  to  the  fraud.  See  Black  v.  Ottoman  Bank,  10  Weekly  Rep 
871 ;  McTaggart  v.  Watson,  3  CI.  &  Fin.  529  ;  Dawson  v.  Tsawes,  1 
Kay,  280;  Douglass  v.  Howlaud,  24  Wend.  35. 

I  have  dwelt  longer  upon  this  topic  than  would  hare  been  neoei- 
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«iry,  but  for  the  strong  reliance  placed  by  the  appellant  upon  cer- 
tain later  cases,  cited  by  him  from  the  English  reports,  and  which, 
as  used  by  him,  are  in  real  or  seeming  conflict  with  this  condn* 
flion.  The  first  of  these  cases  is  Burgess  t.  Bve,  L.  B.,  18  Bq. 
Oas.  450,  Jany.,  1872,  in  which  the  question  principally  discussed 
is,whether  the  guarantor  of  the  fidelity  and  honesty  of  another  may 
fCYoke  his  guarantee  on  discovery  of  the  faithlessness  and  dis- 
honesfy  of  his  principal ;  and  the  conclusion  is  that  he  may.  This 
case  is  of  importance  here  only  as  it  bears  upon  the  next  case  to  be 
noticed,  and  as  it  is  relied  upon  by  the  appellant,  as  an  authority, 
that  he  might  have  discontinued  his  liability  at  any  time.  The 
next  case  is  Phillips  v.  FoxaUy  L.  B.,  7  Q.  B.  666,  July,  1872. 
There  the  defendant  was  a  surety  to  the  plaintiff  for  the  honesty 
of  his  principal,  who  was  the  servant  of  the  plaintiff,  and  had .  the 
collection  of  money  for  her.  The  principal  was  guilty  of  defalca- 
tions in  the  course  of  his  employ,  between  June  and  November, 
1869.  In  the  last  month,  his  mistress  having  discovered  his  mis- 
conduct, without  notifying  his  surety,  and  while  the  surety  was 
ignorant  of  it,  agreed  with  the  principal  that  he  should  continue 
in  her  employ  as  before,  and  should  make  certain  monthly  pay- 
ments upon  his  defalcation.  The  service  then  went  on,  and  the 
principal  again,  misapplied  to  his  own  use  the.  money  of  his  mistress. 
8he  then  called  upon  the  surety  and  sued  him  upon  his  obligatioa 
He  pleaded  these  facts,  and  claimed  that,  by  reason  of  lack  of  notice 
from  the  plaintiff  of  the  defalcation  first  made, he  was  prevented  from 
revoking  his  guarantee,  and  from  compelling  the  principal  to  pay 
the  money  abstracted,  and  was  not  liable  to  pay  for  the  recent 
defalcation  of  his  principaL  The  plea  was  held  good.  The  decision 
is  put  upon  these  grounds:  that,  if  the  dishonesty  of  the  principal 
had  occurred,  to  the  knowledge  of  the  mistress,  before  the  making 
by  the  surety  of  his  obligation,  the  concealment  of  it  from  him 
would  have  been  a  fraud  upon  him,  which  would  have  relieved  him 
from  liability  on  his  subsequent  contract;  that,  as  this  was  a  contin- 
uing guarantee,  and  the  obligation  of  the  surety  continuing,  the 
duty  of  the  creditor  was  also  continuing;  and  that  he  was  as  much 
bound  to  inform  of  dishonesty  coming  to  his  knowledge  iEifter  the 
making  of  the  contract,  as  before.  These  were  the  reasons  oi  a 
majority  of  the  court.  One  of  the  judges  concurred  in  the  judg- 
ment with  hesitation,  but  upon  the  ground,  that  the  right  of  a 
master  to  dismiss  a  servant  on  discovery  of  his  dishonesty  is  one  of 
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the  remedieB  whioh  a  surety  for  the  serrant  has  a  right  to  call  anon 
a  master  to  use;  that,  when  a  master  condones  an  act  of  dishonesty, 
and  keeps  a  servant  in  his  employ,  he  has  lost  his  right  to  discharge 
therefor,  and  thus  has  thrown  away  one  of  the  remedies  of  the 
surety,  and  if  without  notice  to  him,  then  without  his  assent;  and 
that  thus  the  surety  is  discharged. 

It  is  to  be  observed,  of  this  case,  that  the  court  did  not  announce 
their  decision,  as  applicable  to  a  surety  for  a  debt,  or  like  liability, 
but  to  a  surety  for  the  honesty  of  a  servant;  nor  did  the  court 
notice  (which  is  singular)  any  of  the  English  eases  above  dted, 
except  Peel  v.  Tailock,  which  is  spoken  of  as  a  case  of  a  servant's 
embezzlement  So  far  as  the  case  rests  upon  the  right  of  a  surety 
to  revoke  the  obligation  given  by  him,  that  question  has  been  decided 
by  this  court  in  Hunt  v.  Roberts,  45  N.  Y.  691.  It  was  there  held, 
that  a  default  by  the  principal  in  the  performance  of  his  contract 
by  the  time  specified,  was  a  breach  thereof,  and  that,  on  the  occur- 
rence of  a  breach  on  the  part  of  the  principal,  the  surety  had  a 
right  to  insist  upon  the  contract  being  terminated,  being  liable  for 
the  work  done  by  the  guarantees  up  to  that  time,  and  for  the  dam- 
ages sustained  by  them  in  not  being  allowed  to  perform  the  contract 
on  their  part  It  is  settled,  then,  that  the  appellant  in  this  case» 
on  the  default  of  Barnes  to  pay  at  the  end  of  any  month,  had  the 
right  to  ask  for  the  termination  of  his  obligation,  and  to  revoke 
the  same,  being  liable  only  for  the  amount  then  payable  to  the 
plaintiffs,  not  to  exceed  the  penalty  of  the  bond.  So  far,  the  case 
of  Phillips  V.  Foxall  and  the  case  in  hand  are  alike.  But  there 
is,  in  my  judgment,  otherwise  an  essential  difference  between  them. 
In  this  case,  it  wiis  in  the  contemplation  of  all  the  parties  to  the 
bond,  that  there  would  be  a  time  when  there  would  exist  a  positive 
liability  of  the  appellant  to  the  plaintiffs,  which  would  require  the 
payment  of  money  to  discharge.  It  was  not  a  contingency.  It  was 
a  certainty.  It  was  contemplated  that  the  plaintifb  would  deliver 
ale  to  Barnes,  for  which  he  would  thereby  become  indebted,  and 
that  his  debt  therefor  would  be  due  and  payable  at  the  end  of  one 
month.  At  the  expiration  of  that  time,  the  appellant  was  liable 
to  the  plaintifb,  until  payment  was  made  by  Barnes,  or  by  the  appel- 
lant himself.  It  was  as  certain  as  if  the  whole  delivery  of  ale  had 
been  made  on  the  first  day  of  a  month,  and  a  note  taken  for  the 
price  of  it,  signed  by  Barnes  and  the  appellant  as  surety,  payable 
on  ^he  first  day  of  the  next  month.    And  so  on,  from  month  to 
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month,  as  long  as  the  agreement  remained  in  foroe.  In  Phillips 
T.  IbxcM,  there  was  no  certainty  of  liability  ever  occurring.  It  was 
a  contingency.  The  obligation  there  did  not  contemplate  as  a 
necessary  and  foreseen  result  that  there  would  ensue  an  indebted- 
ness,  of  necessity  to  be  discharged  only  by  the  payment  of  monoy» 
There,  the  obligation  was,  that  there  should  be  no  breach  of  dut} 
it  was  for  the  honesty  of  the  principal.  Dishonesty  and  violation 
of  duty  were  not  looked  for,  as  certainly  to  occur;  rather  the  pre- 
sumption would  be  in  favor  of  integritjr,  and  that  they  would  not 
occur.  And  a  concealment  of  acts  of  dishonesty  was  a  hiding 
from  the  surety  of  an  unexpected  alteration  in  the  condition  of  his 
relations  to  master  and  servant,  which  he  could  not  be  assumed  or 
supposed  to  know;  so  that  it  may  well.be,  that  it  was  of  a  purpose 
that  the  court,  in  Phillips  v.  IbxcUl,  confined  its  decision,  in  terms, 
to  the  case  of  a  master  and  servant,  and  did  not  profess  to  overrule, 
and  did  not  notice,  the  preceding  cases  like  The  London  Assur- 
ance Co.  V.  Buckle^  supra. 

Sanderson  v.  Astoiiy  L.  R.,  8  Exch.  73,  which  is  the  other  case 
cited  and  relied  upon  by  the  appellant,  was  decided  upon  the 
.  authority  of  PMUips  v.  Ibxall,  supra y  and  is  not  materially  different 
from  it.  I  think  that  these  decisions  do  not  impugn,  nor  mean  to 
impugn,  the  soundness  of  those  which  I  have  above  cited;  and  that 
upon  the  principle  declared  in  them,  it  must  be  held  that  the  neglect 
of  the  plaintiffs  to  enforce  payment  either  from  Barnes,  or  upon 
.the  bond  of  the  appellant,  did  not  discharge  him.  It  is  not  meant 
oy  this,  to  say  that  laches  of  a  creditor  may  not  be  so  great  and 
extreme  as  to  amount  to  fraud,  which  would  be  a  defense  to  an 
action.  See  per  Tindal,  C.  J.,  in  6  Bing.,  supra;  and  Duval  v. 
Trasky  12  Mass.  154,  where  it  is  said,  obiter  perhaps:  *^  Gross  negli- 
gence in  securing  the  debt  may  relieve  the  surety.''  There  is  no 
finding  in  this  case  of  gross  negligence,  or  of  fraud.  The  facts 
show  that  Barnes  was  known  to  all  parties  to  be  insolvent  when  the 
obligation  was  entered  into;  and  the  liability  of  the  appellant  was 
limited;  and  there  is  no  finding,  or  any  proof,  that  the  appellant 
has  suffered  especial  injury  from  the  lenity  shown  to  his  principal 
by  the  plaintiffs. 

Second.  The  second  point  of  the  appellant  also  maintains  that 

it  was  the  duty  of  the  plaintiffs  to  give  notice  to  the  appellant  of 

tlio  extent  of  their  dealing  with  Barnes,  and  of  his  failure  to  make 

^  piiyments  at  the  end  of  each  month.    The  considerations  already 
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presented  hare  a  bearing  upon  this  position.  Furthermorey  I  tbink 
chat  it  is  stating  the  rule  as  fayorably  for  the  appellant  as  the 
authorities  will  alloWi  to  say  that,  after  the  surety  has  become  bonncU 
it  is  not  necessary  for  the  creditor,  even  in  the  case  of  a  continuing 
guarantee,  or  obligation  like  that,  to  give  him  notice  of  the  seveml 
ail  vances»  or  sales  made  thereupon,  from  time  to  time,  and  of  the  state 
of  the  account  while  it  is  running.  Notice  is  not  necessary,  until  a 
reasonable  time  after  the  default  of  the  principal,  or  after  the  whole 
transaction  is  closed,  save  in  particular  cases,  as  where  there  are  con- 
tingencies contemplated,  the  occurrence  of  which  is  doubtful,  and 
there  is  no  liability  until  they  occur.  Wildes  v.  Savage,  1  Story,  22; 
Douglass  v.  Reynolds,  7  Peters,  113;  Union  Bank  v.  Coster^ s  Bxrs^ 
3  N.  r.  203;  Paige  v.  Parker,  8  Gray,  211;  Whitney  v.  Oroot,  34 
Wend.  82.  What  is  a  reasonable  time,  depends  upon  the  circum- 
stances of  each  case.  In  this  case  they  are,  a  knowledge  by  the 
surety  of  the  whole  transaction  in  its  inception,  a  fixed  limit  to  the 
extent  of  his  liability  as  to  amount,  a  definite  time  recurring  at 
stated  intervals,  at  which  the  liability  may  become  absolute,  the 
principal  obligor  insolvent  at  the  time  of  entering  into  the  obliga> 
tlon,  and  no  change  in  his  pecuniary  condition  after  his  default,  and 
before  notice.  In  such  case,  it  would  seem  that  the  surety  was 
under  a  duty  to  make  inquiry  and  keep  informed  of  the  state  of 
the  alEair.  At  all  events,  as  one  of  the  main  considerations  is, 
whether  the  surety  has  suffered  loss,  or  injury,  by  want  of  notice 
sooner  than  it  has  been  given,  and  as  he  will  not  be  discharged  from 
his  obligation  further  than  he  has  sustained  damage  from  the  neglect 
or  omission  to  give  notice,  the  fact  of  the  insolvency  of  the  prin- 
cipal, and  the  absence  of  a  finding,  or  of  proof,  that  the  appellant 
has  sustained  especial  loss,  or  injury,  by  reason  of  not  having  had 
notice,  is  sufficient  to  excuse  the  plaintiffs  from  earlier  notice  to  the 
appellant  than  that  given  by  theni  at  the  end  of  the  tninsaction. 
Howe  v.  Nickels,  22  Maine.  175.  They  did  give  him  notice 
before  bringing  suit.  It  is  to  he  noticed,  too,  that  the  cases 
of  Phillips  V.  Foxall  and  Sanderson  v.  Aston,  fall  within  one 
of  the  exceptions  to  the  rule  above  stated.  The  defendants 
there  were  respectively  sureties  for  honest  conduct  and  perform- 
ance of  duty.  It  was  not  until  an  act  of  embezzlement,  or  breach 
of  duty,  that  they  incurred  any  enforceable  liability.  The  commis- 
sion of  such  an  act  by  their  principals  was  entirely  uncertain  and 
eontingent,  the  occurrence  of  which  was  doubtful,  was  not  even 
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probable.  It  may  be  that,  in  such  case,  there  shouid  be  a  duty  upon 
the  obligee.  Boon  to  notify  the  surety  of  the  wrongful  condnot  of 
the  principal,  and  that  neglect  to  notify  should  work  a  discharge. 
But  such  is  not  this  case,  and  in  the  absence  of  any  loss  or  injury 
to  the  appellant  from  want  of  notice,  I  am  of  the  opinion  that  he 
U  not  discharged  by  the  neglect  or  omission  to  giye  it 
The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  oonear,  except  Ohuboh,  Oh.  J.,  not  yoting. 

JudgniMt  offirmmL 


KiLBOUBKB,  appellant,  v.  St.  Johv. 

O  N.  T.  SL) 
AeUan-^bif  ta9  paif^r  to  rsttrain  coU6cU»n  of  km. 

A  tax  pajTvr  eanncyt  as  siieh  maintain  a  suit  to  restrain  the  ooUeetlon  of  a  tax* 
or  the  application  of  the  proceeds  to  the  purpoeea  for  which  it  was  taised.* 

ACTION  by  Charles  T.  Eilboume  and  others,  as  tax  payers  of  the 
town  of  Thompson,  Sullivan  county,  to  restrain  the  defend- 
ants, who  were  railroad  commissioners  of  said  town,  appointed  in 
pursuance  of  an  act  authorizing  certain  towns  to  issue  bonds  in  aid 
of  railroads,  from  paying  over  moneys  levied  and  collected  in  said 
town  and  paid  over  to  them  by  the  town  collector.  The  opinion 
states  the  case. 

The  plaintiffs  had  a  judgment  upon  the  report  of  a  referee,  which 
was  reversed  by  the  Supreme  Court  at  Cteneral  Term,  and  plaintiff 
appealed. 

71  F.  Bush,  for  appellant 

AmoM  J.  Parker,  for  respondent 

Oboybr,  J.  The  plaintiffs,  as  tax  payers  of  the  town  of  ThomfH 
son,  Sullivan  county,  brought  this  action  against  the  defendants, 

*  Bot  see  Netofneyer  v.  Misaouri,  etc  (fi2  Mo.  81),  14  Am.  Rep.  394  and  note.— Esp 
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railroad  commissioners  of  fche  town^  appointed  under  chapter  653, 
Laws  of  1868  (yoL  1, 1128),  to  restrain  then)  from  paying  oat 
moneys  In  their  bands,  paid  to  them  by  the  collector  of  the 
town;  by  direction  of  the  warrant  of  the  board  of  supervisors  of  the 
county,  to  pay  interest  due  and  to  become  due  upon  bonds 
claimed  to  have  been  issued  for  and  on  account  of  the  town,  to 
aid  in  the  construction  of  a  railroad  from  Monticello,  in  said 
county,  to  Port  Jervis,  in  the  county  of  Orange,  under  the  provis- 
ions of  said  act,  in  satisfaction  of  such  interest,  and 'to  have  aucb 
m^ney  refunded  to  the  several  tax  payers  of  the  town,  upon  the 
ground  that  such  bonds  were  entirely  void.  The  complaint  sets 
out  the  facts  which  the  plaintiff  insists  show  that  the  bonds  were 
not  issued  as  required  by  the  provisions  of  the  act,  and  that  they 
are  not  valid  obligations  against  the  town,  but  mere  nullities.  The 
counsel  for  the  .i:espondents  insists  that  the  plaintiffs,  showing  no 
other  right  than  as  tax  payers  of  the  town,  cannot,  as  such,  main- 
tain an  action  in  equity  against  the  defendants  for  these  purposes. 
The  counsel  for  the  appellants  insists  that,  as  this  objection  was 
not  interposed  by  demurrer  or  answer,  or  raised  upon  the  hearing 
l^fore  the  referee,  it  was  waived,  and  cannot  be  made  upon  the 
:.  appeal  to  this  court,  and  cites  authorities  showing  that  where  the 
only  objection  to  the  exercise  of  equity  jurisdiction  is  that  the 
party  has  adequate  legal  remedy,  such  objection  is  waived,  unless 
^interposed  by  demurrer  or  answer,  and  if  not,  cannot  be  made  upon 
the  hearing  of  .the  case.  But  the  objection  in  this  case  is  that  a 
:  tax  payer  cannot,  as  such,  maintain  an  action  in  equity  to  restrain 
^  the  collection  of  a  tax,  or  the  application  of  the  proceeds  to  the 
,  [)urposes  for  which  it  was  raised.  It  is  for  the  plaintiffs  to  show 
that  this  is  within  the  jurisdiction  of  courts  of  equity.  To  authorize 
;  a  review  by  this  court,  exceptions  must  be  taken  in  equity  cases  the 
7  9ame  as  in  legal.  In  the  present  case  the  referee,  in  his  conclusions 
from  the  facts  found  by  him,  held  that  the  plaintiffs  were  entitled 
to  an  injunction  restraining  the  defendants  from  applying  the 
money  in  their  hands  to  the  payment  of  the  interest  upon  the  bonds, 
and  that  the  same  should  be  refunded  to  the  tax  payers  of  the  town 
in  the  proportions  paid  by  them  respectively.  To  each  of  these 
conclusions  the  defendants  excepted.  These  exceptions  raise  the 
*  question  whetlier  the  plaintiffs  were  entitled  to  this  relief  in  the 
action.  The  case  shows  that  bonds  had  been  issued  and  weie  oat- 
.standing,  which  the  holders  claim  were  valid  obligations  against 
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th&  town.  The  money  in  qaestion  was  the  proceeds  of  a  tax  levied 
by  the  board  of  supervisors  of  the  county  upon  the  town,  for  the 
l)urposc  of  paying  the  interest  on  these  bonds.  The  relief  was  sought 
by  the  plaintiffs  upon  the  ground  that  the  bonds  wore  void,  and» 
consequently,  that  no  interest  was  payable  thereon. 

The  question  whether  a  tax  payer  can  maintain  an  action  in 
equity  against  the  official  custodian  of  the  proceeds  of  a  tax  levied 
by  an  official  board  to  pay  an  indebtedness  claimed  against  a  town, 
county,  or  the  State,  to  determine  the  validity  of  the  obligation,  is 
one  of  vast  practical  importance;  and  if  it  can,  we  should  expect 
to  find  numerous  casesy  where  the  aid  of  equity  had  been  so  invoked 
and  the  relief  granted.     But  no  such  case  has  been  cited  by  the 
counsel  for  the  appellants  from  the  reports  of  this  country  or  Eng- 
land.    In  Moors  v.  Smedley,  6  Johns.  Gh.  28,  a  bill  was  filed  by  a  tax 
payer,  and  an  injunction  obtained  staying  the  collection  of  a  tax  ' 
levied  by  the  board  of  supervisors  of  the  county  of  Clinton,  upon 
the  town  of  Mooers  in  that  county,  for  the  payment  of  bounties  for 
wolves  killed  in  the  town*,  which  was  alleged  by  the  bill  to  have 
been  done  without  any  legal  authority  therefor.    Ghancellor  Kbnt, 
among  other  things  in  his  opinion,  said,  that  he  could  not  find  by 
any  statute,  precedent  or  practice,  that  it  belonged  to  the  jurisdic- 
tion of  chancery,  as  a  court  of  equity,  to  reverse  or  control  the 
determination  of  the  supervisors  in  their  examination  and  allow-  ' 
ancc  of  accounts  as  chargeable  against  their  county,  or  any  of  its 
towns,  and  in  causing- the  moneys  so  allowed  to  be  raised  and  levied.  - 
And  in  another  part  of  the  opinion  he  further  says:    That  the  ' 
review  of  all  errors,  mistakes  and  abuses  in  the  exercise  of  subordi- 
nate  public  jurisdictions,  and  in  the  official  acts  of  public  officers, 
belonged  to  the  Supreme  Court    That  in  his  opinion  it  belonged 
exclusively  to  that  court.    That  it  had  always  been  a  matter  of 
equitable  cognizance.     That  it  was  not  a  case  of  private  trust,  but 
the  official  act  of  a  political  body,  and  that,  in  the  whole  history  of 
the  English  Court  of  Chancery,  there  was  no  instance  of  the  asser*  - 
tion  of  such  a  jurisdiction  as  was  contended  for.    That  the  superin- 
tending control  in  these  cases  had  always  been -exercised  in  the 
Court  of  Swing's  Bench,  and  nowhere  else,  and  thatcourt  had  pro-  ' 
oeeded  by  certiorariy  mandamus,  prohibition,  information,  etc...  and  ' 
he  added  that  he  could  only  regret  that  he  could  not  afford  a  remedy 
to  the  party  aggrieved.     It  requires  no  argument  to  show  that,  if 
ootnrts  of  equity  have  no  jurisdiction  to  restrain  the  collection  of  a 
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taximpofled  without  authority  of  law,  it  has  none  tooon^l  the^* 
applioation  of  the  prooeeds  while  in  the  hands  of  the  p^roper  o&ciat'. 
castodiany  affcer  collection^  npon  the  groand*that  there  wasr  no  law  . 
authorizing  its  imposition  and  collection.    In  Seywood  y.  The  City 
of  Buffalo^  14  N.  Y.  684,  the  case  of  Mootb  t.  Smedley  is  refcrretl . 
to  as  containing  a  sound  exposition  of  the  jurisdiction  of  courts  of . 
equity  upon  the  point  adjudged,  and  that  case  was  decided  by  this 
court  unanimously  upon  the  same  principle.    In  The  Susquehanna  i. 
Bank  x.  The  Board  of  Supervisore  of  Broome  C*.,  86  N,  Y.  812,  it. 
was  held  by  this  court  that  an  action  would  not  lie  to  restrain  the ., 
collection  of  a  tax,  on  the  ground  that  the  asse^qpient  was  ill^gaL 
(See  the  cases  cited  in  the  opinion,  of  Dekio,  J.)    The  learned  i 
judge  says,  in  his  opinion,  that  it  is  not  necessary  to  show  that  the 
party  complaining  in  this  class  of  cases  could  have  his  grievance 
examined,  in  some  other  form,  but  he  supposes  that  a  oeriiorart 
might,  at  the  discretion  of  the  Supreme  Court,  be  awarded  to  deter- . 
mine  the  validity  of  the  tax.    ,  As  remarked  eupra^  the  utter 
absence  of  the  exercise  of  any  such  jurisdietion  by  courts  of  equity, 
both  in  England  and  in  this  country,  in  both  of  which  the  cases 
where  such  jurisdiction,  if  it  exists,  would  be  applicable^  aro  so  very 
numerous,  is  strong,  if  not  conclusive  evidence  against  its  existence. 
But  when,  in  connection  with  this,  the  authorities  cited  supra  are 
examined,  together  with  the  cases  cited  in  opinions  given  by  the 
learned  judges,  by  which  it  is  shown  that,  in  every  instance  where 
such  jurisdiction  has  been  invoked,  it  has  been  held  that  it  had  no 
existence,  no  doubt  can  be  entertained.     If  such  jurisdiction  in 
courts  of  equity  was  deemed  necessary  for  the  public  welfare,  it 
would  be  for  the  legislature,  in  the  proper  way,  to  confer  it ,  T^e  i 
court  clearly  has  no  power  to  assume  it  in  the  absenoe  of  such  a 
[provision.    I  think,  should'  it  be  so  conferred,  the  wisdom  of  the 
Bi^es  of  the  law,  who  have  so  uniformly  determined  against  it, 
would  soon  become  manifest  to  the  most  obtuse.    To  permit  every 
tax  payer  in  the  State,  who  believes  that  a  tax  for  an  unconstitu- 
tional purpose  had  been  imposed  by  the  legislature,  to  commence 
aL.  action  in  equity  against  the  State  treasurer  to  restrain  him  from 
applying  the  proceeds  in  his  hands  to  the  purpose  directed,  and  , 
compel  him  to  distribute  the  fund  among  the  tax  payers  of  the 
State,  and  upon  the  same  principle  every  tax  payer  of  a  city,  county^  ' 
town  or  other  municipal  corporation,  to  maintain  a  like  action  fof 
like  purposes,  against  the  ofiBcial  custodian  of  its  funds,  upon  the  ' 
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j^cmnd  that  the  tax,  or  Bome  portion^  was  not  authorized  by  law 
wbuldy  I  thinks  lead  to  the  most  alarming  results.  It  would  be  the 
direct  opposite  of  one  of  the  acknowledged  sources  of  equity  juris- 
diction, which  is,  that  it  exists  when  necessary  to  prevent  a  great 
number  of  suits.  This  would,  I  think,  inevitably  cause  an  immense 
DTtmber.  But  it  is  sufficient,  irrespective  of  this,  that,  under  the 
law  of  this  State,  no  such  jurisdiction  exists.  That  the  nature  of ' 
the  claim  against  the  town,  whether  interest  upon  bonds  issuied  to 
aid  in  the  construction  of  a  railroad,  or  any  other  purpose,  can 
make  no  difference  in  this  respect,  requires  no  argument 

Tlie  order  of  the  General  Term  reversing  the  judgment,  and 
directing  a  new  trial,  must  be  affirmed,  and  judgment  given  for  the* 
digf^ndants,  upon  the  stipulation. 

FoLGXB,  AiTDBEWS,  and  Joukbok,  JJ.,  concur;  GHmcH,  Oh.  J.,  ^ 
and'BAPAixo,  J.,  dissent;  Allek,  J.,  not  voting. 

Order  affirmed,  and  judgment  aeoerdingJjf. 


Swords,  admr.,  v.  Edgab,  appellant 

OVN.T.SB.) 

Wharf -^UdHlUif  qf  leuor  for  it^uriei  sauted  iy  d^/Mf  tfa. 

DMeiidantfl  leased  their  wharf  which  was  unsafe  and  defeetiTe;  the  lease 
talned  a  condition  that  the  lessees  should  keep  the  wharf  la  repair,    h  : 
Ji^borar  was   afterward  assisting  in  discharging  a  cargo  from  a  steamer, 
when  the  wharf  fell,  and  he  received  fatal  injuries.    Held,  iliat  defendants 
Wjsre  liable  for  tlie  injuries,  notwithstanding  the  lessees  were  in  posseesioa  . 
under  a  coTonant  to  repair.    (See  note,  p,  804.) 

ACTION  to  recover  damages  for  the  death  of  plaintiff  intestate, 
caused  bj  the  alleged  negligence  of  defendants.    Deceased  ' 
was  a  'longshoreman,  and  was  assisting  in  discharging  a  cargo  from" 
a  steamer  upon  the  part  of  a  wharf  owned  by  defendants  when  it 
fell,  and  he  received  fatal  injuries.     Defendants  had,  prior  to  this, 
and  on  May  1, 1866,  leased  the  part  of  the  wharf  where  the  accident . 
happened  to  the  Commercial  Steamiship  Com*pany.  -  The  company' 
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took  possession  under  the  lease^  with  covenant  to  keep  in  repmr.' 
The  wharf  was  in  an  unsafe  and  defective  condition  at  the  time  the 
lessees  took  possession,  and  there  was  evidence  of  defects  in  the 
ori;;iual  construction.  The  court  charged  the  jury  that  if,  on  Maj 
1, 1665,  the  wharf  was  defective,  and  in  consequence  the  injury  hap- 
^leiied,  deceased  being  free  from  fault,  defendants  were  liable. 
Judgment  in  favor  of  plaintiff  was  affirmed  at  (Jenend  Term: 
Defendants  appealed  to  this  court. 

Jtio.  E.  Parsons,  for  appellants.    The  lessees'  covenant  in  the ' 
leuse  to  keep  the  pier  in  repair  relieved  the  lessors  from  liability. 
Dieon  V.  Glow,  24  Wend.  188 ;  Jackson  v.  Wabh,  14  Johns.  406; ' 
Taylor's  L.  &  T.,  §  178;  Blunt  v.  Aiken,  15  Wend,  622;  affirmed,  63 
Barb.  115;  1  Lans.  288;  Barclay  v.  Corn.,  25  Penn.  503;  Radiaayx, 
Biggs,  37  N.  Y.  256;  Fisher  v.  ThirkeU,  21  Mich.  1;  S.  C,  4  Am. 
Rip.  422;  Clancy  v.  Byrne,  65  Barb.  344;  Fish  v.  Dodge,  4  Denio,  311; ' 
Waggoner  v.  Jertnaine,  6  id.  506;  Blake  v.  Ferris,  5  N.  Y.  48;  Pack 
V.  Mayor,  etc.,  8  id.  222;  Kelly  v.  Mayor,  etc,  1  Kern.  432.    A  cove- 
nant to  keep  in  order  means  to  keep  in  suitable  condition  for  ase. 
Benson  v.  Suarez,  19  Abb.  Pr.  61. 

Ira  D.  Warren,  for  respondent.  The  judge  properly  charged 
that,  if  the  pier  was  in  a  defective  condition  on  May  1,  1865,  and 
in  consequence  thereof  this  accident  happened,  plaintiff  was  entitled 
to  recover.  Shearm.  &  Bedf.  on  Neg.,  §  502;  Moody  v.  Mayor,  etc., 
43  Barb.  282;  Davenport  v.  Ruckman,  37  N.  Y.  568  ;  Fish  r.  Dodge, 
4  Denio,  311;  Benson  v.  Suarez,  43  Barb.  408 ;  Cannavan  v.  Oonklin, 
1  Abb.  (N.  S.)  274;  Payne  v.  Sogers,  2  H.  Black.  350;  Durani  r.- 
Palmer,  5  Dutch.  544;  Godley  v.  Hagarty,  20  Penn.  St  387;  Eakin 
v»  Brown,  1  E.  D.  Smith,  36;  Alston  v.  Grant,  3  Ell.  ft  B.  128;  Bos- 
well  V.  Prior,  2  Salk.  459  ;  Anderson  v.  Dickie,  1  Eobt  338;  44 
How.  Pr.  139;  1  N.  Y.  S.  C,  Ad.  23. 

FoLGEB,  J.  The  defendants  in  this  action  were  the  owners  of 
the  half  of  the  pier  upon  which  the  accident  befell,  by  which  th^ 
injury  was  done  to  the  plaintiffs  intestate.  They  were  uot  then  in 
the  actual  occupation  of  it.  They  had  leased  it  to  others  for  a  rent, 
reserved  to  themselves.  Their  lessees  were  in  the  actual  use  and, 
occupation  of  it.  They  had  taken  a  covenant  from  their  lossces  to 
keep  the  pim*  and  bulk-head  in  order  and  repair  at  their  ovi'n.co^th. 
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It  is  established  by  tlio  verdict  of  tlic  jury,  under  the  charge  of  the 
courc,  that  the  pier  was  in  a  defective  condition  on  the  1st  day  of 
May,  1865.  That  was  the  day  of  the  oral  lease  from  the  defend- 
ants. The  oral  lease  then  made  was  afterward  merged  in  a  written 
lease.  By  the  verdict  it  was  also  established,  that  the  injury  was 
receiyed  in  consequence  of  the  insecure  condition  of  the  pier,  whic^h 
existed  on  the  day  above  named,  and  that  the  pier  was  demised  by 
the  defendants  when  in  that  insecure  condition. 

We  think  it  is  clear  that  the  intestate  was  lawfully  upon  the  south 
half  of  the  pier.  It  may  be  that  it  was  not  a  public  place  or  high- 
way in  the  fullest  sense  of  those  terms.  It  was,  indeed,  private 
property  to  a  certain  degree.  Vandewater  v.  The  OUy  of  New 
Torky  2  Sandf.  258 ;  Thompson  v.  The  Mayofy  etc.,  11  N.  Y.  115. 
Though  private  property,  it  was  held  as  such  for  public  objects. 
There  is  an  implied  license  to  vessels  upon  navigable  waters,  to 
enter  and  occupy  piers  built  into  or  lying  adjacent  to  such  waters, 
in  the  manner  and  for  the  purposes  contemplated  by  their  erection. 
The  keeping  of  such  a  pier  is  likened  to  the  keeping  of  an  inH ; 
and  a  general  license  is  given  to  all  persons  to  occupy  it  for  la'Mul 
and  accastomed  purposes;  Heaney  t.  Heeney,  2  Den.  625.  One 
prime  purpose  is  for  the  vessel  to  discharge  its  cargo  thereupon. 
As  it  may  not  discharge  its  cargo  without  the  aid  of  laborers,  all 
persons  hired  and  acting  as  such>  are  upon  the  pier  by  right  for  a 
lawful  purpose.  The  owner  or  occupant  of  a  pier  may  terminate  this 
general  license,  or  may  withhold  permission  to  enter  from  a  partic- 
ular person.  Id.;  Bogert  v.  HaighL  20  Barb.  251.  There  is  no 
pretense  that  in  tiiis  case  there  had  been  such  action.  The  piers  in 
New  York  city  are  not  different  in  these  respects  from  those  else- 
where. Murray  v.  Sharp,  1  Bosw.  539  ;  see,  also,  Stevens  v.  Rhine- 
lander,  5  Bobt.  285.  As  we  said  in  Clancy  v.  Byrne,  56  N.  Y.  129; 
15  Am.  Bep.  391,  it  is  not  necessary  for  the  purposes  of  this  case  to 
declare  that  this  pier  was  a  public  place  or  highway.  It  was,  how- 
ever, thrown  open  for  entrance  upon,  by  all  persons  of  the  calling 
of  the  intestate.  By  the  use  to  which  it  was  put  by  the  tenants 
and  occupants  (a  use  which  was  contemplated  and  intended  by 
them  and  their  lessors),  from  which  a  profit  to  them  was  directly  or 
indirectly  derived,  and  which  persons  of  the  calling  ot  the  intes- 
tate aided,  therd  was  a  license  and  an  invitation  given  to  him  to 
come  and  go  over- this* pier,,  and  to  remain  thereon  in  the  following 
<»f  his  employment.    And  thus,  When  the  injury  occurred  to  hira 
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he  was  lawfully  there  in  his  avooation.  Ora^bjf  ▼.  ffiSj  4  O.  B. 
(N..  8.)'556/  which  was  the  case  of  an  obstraotion  negligently  pat 
in^  a  private  way,  over  which  plaintiff  had  invitation  to  pass  ;  JV*m» 
V.  Cameron,  4  Bioh.  228,  which  was  the  case  of  a  negligent  omis- 
sion by  a  shop-keeper,  by  which  a  customer  was  injured  ;  and  see 
Tndsrmaur  v.  DameSy  L.  R.,  1  Com.  PI.  274;  8.  C.  in  error,  2  id. 
31'1.  Thongh  the  pier  be  private  properly,  and  though  it  be  granted 
that  the  owni^r  or  ocoupant  thereof  might  at  any  time  close  it  and 
refuse  entrance  upon  it  to  any  and  all  per8<ms>  yet  so  long  as  it  was 
kept  open  to  that  portion  of  the  public  of  which  the  intestate  was 
oile,  for  the  profit  of  the  defendant's  lessees,  there  was  upon  such 
lessees,  primarily,  the  duty  of  taking  care,  so  long  as  it  was  thua 
kept  open,  that  those  who  had  lawful  right  to  go  there,  could  do 
so  without  incurring  danger  to  their  persons.  Lan.  Canal  Co.  v. 
Pamabpy  11  Add.  ft  £11.  228 ;  Thompson  v.  N.  E.  Raihoay  Co,,  S 
Best  ft  S.  106  ;  amith  v.  London  and  St.  Kaih.  Docks  Co.,  L.  B.,  3 
Com.  PL  326,  is  directly  in  point.  There  the  defendants  were  the 
owners  of  docks.  It  was  held,  that,  as  they  carried  on  the  bnsinesa 
of  a  dock  company,  and  as  that  business  consisted  partly  in  pro- 
viding access  to  the  ships  lying  at  the  docks,  they  were  liable  for  a 
defect  in  a  gangway,  known  to  their  servants,  by  which  the  plaintiff 
visiting  a  ship^  in  the  exercise  of  his  calling,  was  injured. 

The  defendants  were  the  owners  of  the  pier,  and  the  lessors  of  it^ 
to  those  who,  as  occupants,  were  primarily  charged  with  this  duty* 
They  leased  it  to  those  occupants,  in  contemplation  of  the  use  to 
which  it  was  to  be.  put,  indeed,  so  that  such  use  might  be  made  of 
it'  Ab  to  the  defendants,  then,  the  plaintiff's  intestate  was  law* 
fully  upon  the  pier,  and  as  to  them,  it  was  to  him  as  if  a  public 
place  or  highway,  upon  which  he  had  a  right  to  go,  and  to  remain 
w^le  engaged  there  in  hi»  ordinary  calling.  In  this  regard^  then, 
the  plaintiff's  intestate  was  free  from  negligence  contributing  to 
the  injury  received.  In  other  respects  the  question  of  contributory 
negligence  was  fairly  submitted  to  the  jury,  upon  the  conflicting 
testimony,  asto  the  condition  of  the  pier  apparent  to  those  going 
upon  it,  and' upon  the  conflicting  testimony  as  to  the  weight  whioli 
had  been  put  upon  it,  and  as  to  what  should  be  its  capacity  to- 
uphold  a  burden. 

'^It  is  true  that  there  was  testimony  that  the  stovedore  in  whofl9 
employ  the  intestate  was,  or  that  the  foreman  under  whom  tho^ 
intestate  was  laboring,  was  warned'  that  the  pier  was  becoming  toc^ 
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heflyily  loaded.    l%idre  is  no  proof  that  this  irorning  came  to  the^^ 
knowledge  of  tiie  intestate;  CMttey  v.  Haggmii^i  20  Penn.  St  887; 
nor  is  there  any  cironmstanoe  in  the  case  which  made  notice  to  the^  ' 
stevedore,  or  his  foreman,  a  notice  to  the  intestate,  so  as  to  charge ' 
him  with  contribntory  negligence;  nor  is  it  certain,  from  the  proofs, 
that,  if  the  pier  had  been  in  sonnd  condition,  it  wonld  not  have  held  • 
np  all  the  iron  and  other  weight  which  had  been  laid  upon  it   The 
intestate  had  a  right  to  assume,  as  against  those  bonnd  to  maintain  • 
the  pier  in  good  condition,  that  it  was  in  a  fair  and  ordinary  state  = 
of  secnrity  and  strength,  and  able  to  sustain  all  the  weights  of  > 
which  such  a  stmotnre  is  nsnaUy  capable.    Hence  we  hold,  that 
the  first  point  of  the  defendants,  that  the  plaintiff's  intestate  was ' 
liable  to  the  imputation  of  contribntory  negligence,  is  not  main*i 
tained. 

It  has  been  already  stated,  that  the  defendants  demised  the  pren*  * 
ises  to  other  parties,  binding '  them  in  a  covenant  to  keep  the  pier  < 
in  good  <Mrder  and  repair.   The  defendants  were  not  in  possession  of 
the  premises  at  the  time  of  the  accident   It  is  claimed  that  thereby  * 
tbe  defendants  are  under  no  liability  to  the  plaintiff.     We  have 
shown  that  this  pier,  so  far  as  the  intestate  was  concerned,  was  in 
the  nature  of  a  public  place,  whereon  he  was  lawfully  engaged.'  ^ 
We  have  shown  that  it  was  of  such  nature  that  there  was  as  to  him  ' 
u  duty  resting  somewhere,  to  keep  this  pier  in  a  reasonably  sound 
and  secure  condition.     Primarily^  this  duty  is  upon  the  occupants  '• 
of  the  pier,  and,  in  the  absence  of  any  covenant  from  their  lessors 
to  keep  the  same  in  repair,  that  duty,  as  to  all  defects  arising  after  • 
their  tenancy  began,  would  altogether  rest  upon  them,  and  there 
would  be  no.  liability  upon  the  lessors.    But  there  may  be  a  state  « 
of  facts  which  will  cast  a  liability  upon  the  lessors  also.  The  neglect ' 
of  this  duty,  the  suffering  the  pier  to  fall  into  such  a  state  of  decay, ' 
as  to  become  dangerous  to  those  lawfully  coming  upon  it,  is  the^' 
creation  of  a  nuisance.    For  a  private  nuisance  is  any  thing  unlaw-  ' 
fally,  or  tortiously  done,  to  the  hurt  or  annoyance  of  the  person,  as 
well  as. the  lands,  tenements  and  hereditaments  of  another.     3  BL 
Com.,  by  Sharswood,  215.    Where  there  has  been  a  nuisance  of  i 
continued  existence  upon  demised  premises,  the  lessor  and   the  * 
lessee  may  both  be  liable  for  damages  resulting  therefrom*     The  > 
kasee  in  the  actual  occupation  of  the  premises,  if  he  continues  the 
nuisance  after  notice  of  its  existence  and  request  to  abate  it,  and  ' 
the  lessor,  if  he  at  first  created  it,  and  then  demised  the  premises  > 
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Avith  the  nuisance  upon  them^  and  at  the  time  of  the  damage  result- 
ing therefrom^  is  receiving  a  benefit  thei*efrom  by  way  of  rent,  or 
otlierwise.    RosweU  v.  Prior,  2  Salk.  459;  S.  C,  more  fully  reported, 
12  Mod.  635;  Siaple  t.  Spring,  10  Mass.  72;  see  Rich  v.  Baster- 
field,  4  Man..  Or.  &  Scott,  783^  and  cases  there  cited*    In  Thdd  t. 
Flight,  9  G.  B.  (N.  S.)  377>  it  is  held  that  the  owner  of  premises 
who  lets  them  to  a  tenant  in  a  dangerous  condition,  and  who  per- 
mits them  to  remain  so  until,  by  reason  of  want  of  reparation,  they 
fall  upon  and  injure  the  house  of  an  adjoining  owner,  is  liable  to 
an  action.     It  is  there  said,  after  noticing  several  cases:    ''If  the 
wrong  causing  the  damages  arises  from  the  nonfeasance,  or  the 
misfeasance  of  th^  lessor,  the  party  suffering  damages  may  sue  him. 
And  we  are  of  the  opinion  that  the  principle  so  contended  for  is 
the  law."    And  this  principle,  that  the  owner  of  premises  who 
leases  them  when  they  are  already  a  nuisance,  or  must  become  so 
from  user,  and  receives  rent,  is  liable  for  damage  to  a  stranger  hap- 
pening therefrom,  whether  the  owner  be  in  possession  or  not,  is 
maintained  in  cases  in  the  courts  of  this  country.    See  note  to  case 
last  cifced,  99  Eng.  Oomu  Law,  390.     See,  also,  House  v.  Metcalf, 
27  Conn.  631,  where  it  is  held,  that,  though  the  premises  were  in 
the  exclusive  possession  and  control  of  a  tenant,  yet,  at  the  time  of 
^he  accident,  the  cause  of  it  was  in  the  same  condition  as  when  the 
lease  was  made,  the  premises  were  used  in  the  manner  contemplated 
and  intended  by  the  parties  to  the  lease,  and  that  for  such  use  the 
defendant  was  to  be  paid  his  stipulated  compensation  by  way  of 
rent,  the  defendant  was  liable.     The  defendants  urge  that  an  abso- 
lute deed  would  put  an  end  to  the  former  owner's  liability,  and  that 
a  lease  is  pro  tanto  as  effectual  as  a  deed,  inasmuch  as  fpr  a  space  it 
prevents  the  lessor  from  entering  upon  the  premises  to  make  repairs. 
This  leaves  out  of  view,  that  by  a  lease  reserving  rent,  the  owner 
and  lessor  derives  a  profit  from  the  continuance  of  the  nuisance, 
which  is  one  of  the  grounds  on  which  went  RosweU  v.  Priori suprcL 
Inability  to  enter  and  remove  the  nuisance,  except  as  trespassers,  is 
not  an  excuse,  as  the  defendants  urge.     Thompson  v.  Oibson,  7  M. 
&  W.  456;   Waggoner  v.  Jermcnne,  3  Denio,  306.    In  12  Modern, 
635-639,  the  court  say:   ''The  putting  it  out  of  one's  power  to 
abate  a  nuisance  is  as  great  a  tort  as  not  to  abate  it  when  it  is  in 
your  power  to  do  it."    Again,  it  is  said  that  the  lessee  controlled 
t;he  use,  and  that  "the  danger  was  due,  not  to  tiie  condition  of  the 
pier,  but  to  it«  use  in  that  conditioii.     Thisr  position  would  be  of 
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Bome  sfcrength,  if  there  had  been  any  customary  mode  of  asing  the 
pier  which  wmild  not  bring  into  efEect  its  dangerous  condition.  A 
lessor  of  premises,  not  per  se  a  nuisance,  but  which  become  so  only 
by  the  manner  in  which  they  are  used  by  the  lessee,  is  not  liable 
therefor.  Rich  y.  Basterfieldy  supra.  But  that  rule  may  not  apply 
here.  A  pier  so  defective  and  insecure  when  it  is  leased,  as  that  a 
subsequent  injury,  received  in  the  proper  use  of  it  as  if  sound,  is 
consequent  upon  its  original  condition,  is,  for  the  purposes  of  such 
an  action  as  this,  per  se  a  nuisance.  Its  effect  upon  third  parties  is 
not  the  result  of  the  manner  of  the  use  of  it  by  the  lessee.  There 
is  but  one  use  to  be  made  of  it  —  as  a  place  at  which  vessels  maj 
lay,  and  put  off  and  take  on  their  cargoes.  For  that  use  it  is 
rented,  and  used  therefor;  it  is  the  original  insecure  condition  of 
it  which  is  the  cause  of  an  injury.  Though  it  should  be,  that  in 
the  first  construction  of  it,  it  was  well  and  substantially  built,  yet 
.the  suffering  it,  by  continued  use,  to  become  decayed,  and  the 
neglecting  of  needful  repairs,  is  the  same  as  if  it  was  placed,  on  the 
day  before  the  lease,  in  the  unsafe  condition  of  it  Moreover,  there 
was  testimony  tending  to  show  an  original  faulty  mode  of  constmo- 
tion.  When,  leased  in  that  condition,  for  a  rent  reserved  to  the 
defendants,  they  become  liable  from  injuries  resulting  to  an  inno- 
oont  person,  unless  there  be  something  else  in  the  case  which  will 
relieve  them. 

It  is  urged  that,  by  taking  from  the  lessees  a  covenant  to  keep 
the  premises  in  good  order  and  repair,  the  defendants  have  pro- 
tected themselves  from  liability  to  the  plaintiff.  As  to  this,  it  is 
first  to  be  observed  that,  by  giving  this  covenant,  the  lessees  did 
not  increase  nor  change  their  liability  to  the  plaintiff's  intestate, 
iuor  to  that  portion  of  the  public  which  might  lawfully  use  their 
pier.  As  tenants  and  occupants  of  the  pier,  they  were  liable,  though 
•no  covenant  had  been  given.  Their  relation  to  strangers  is  in  no 
wise  changed  by  the  existence  of  the  covenant,  so  that  the  question 
is,  whether  the  lessor  of  premises,  demised  in  a  ruinous  state,  may 
^abield  himself  from  liability  to  strangers,  for  damage  resulting 
from  their  defective  condition,  by  taking  to  himself  a  covenant  like 
that  here  found.  It  is  plain  from  what  we  have  before  said,  that 
there  was  once  a  duty  upon  the  defendants,  as  owners  of  the  pier, 
to  maintain  it  in  a  safe  condition.  They  did  not  do  this.  Thej; 
leased^  it  in  i^  unsafe  state,  and  took  a  rent  for  the  use  of  it 
Thereby  they  became  liable  to  any  one  lawfully  upon  it,  who  suffered 
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damage  >  in  oonaequenoe  of  its  state  of  insecarily.  The  pier  wie 
aasafe  on  and  before  the  day  of  the  lease.  The  defendants  wet% 
certainly,  at  the  time,  chaiged  with  the  daty  of  patting  and  keep^ 
ing  it  in  a  safe  condition.  In  the  language  of  the  coort,  in 
Bosweli  Y.  Prior  (as  reported  12  Mod.  635),  ^^  this  action  is  well 
brought  against  the  erector  (of  a  nuisance),  for  before  his 
assignment  over,  he  was  liable  for  all  consequential  damages, 
and  it  shall  not  be  in  his  power  to  discharge  himself  by  grant* 
ing  it  over."  Gan  the  fact  that  the  granting  over  is  upon  the  tak- 
ing back  a  covenant  to  keep  in  repair^  work  a  discharge  of  that  lia* 
bility?  The  person  injuriously  affected  by  the  ruinous  state  of  the 
premises  demised  has  no  right  nor  privity  in  the  covenant.  lie  is 
not  given  thereby  a  right  of  action  against  the  lessee  greater  nor 
more  sure  than  be  had  before.  He  has  the  right  without  the  cov- 
enant The  covenant  is  a  means  by  which  the  lessor  may  reimburse 
himself  for  any  damages  in  which  he  is  cast  by  reason  of  his  lia- 
bility. But  it  is  an  act  and  obligation  between  himself  and 
another,  which  does  not  remove  nor  suspend  that  liability.  It  is 
not  80,  that  a  person  upon  whom  there  rests  a  duty  to  others  may, 
by  an  agreement  solely  between  himself  and  a  third  person,  relieve 
himself  from  the  fulfillment  of  his  duty.  Surely  an  ineffectual 
attempt  to  fulfill  it  would  not,  as  if  in  this  case  insufficient  reiittr 
of  the  pier  had  been  made  by  a  builder  who  had  contracted  with  the 
lessor  to  do  all  that  was  needful  to  make  the  pier  secure  for  all  com- 
ers. A  covenant  taken  from  a  lessee,  to  keep  in  order  and  repair, 
is  no  more  effectual  than  a  contract  with  a  builder  to  the  same  end. 
Both  may  afford  an  indemnity  to  the  lessor,  but  neither  can  shield 
him  from  liability.  The  appellants  cite  Radway  v.  Briggs,  37  N. 
Y.  256,  where  the  court  says  (p.  260)^  that:  '*  The  city  exercised 
due  care  on  its  part,  when  it  required  the  defendants  to  keep  the 
premises  in  good  condition,  and  safe,  and  proper  repair.''  It  does 
not  appear  in  the  case,  whether  the  unsafe  condition  of  the  pier 
existed  at  the  time  of  the  lease  from  the  city,  or  arose  afterward* 
Nor  is  the  remark  quoted  other  than  obiter ^  for  the  question  was 
not  there,  whether  there  was  a  liability  on  the  part  of  the  lessor 
The  remarks  of  Woodruff,  J.,  in  Taylor  v.  The  Mayor,  etc.,  4  E. 
C,  Smith,  559,  apply  to  a  case  where  the  want  of  repair  had  arisen 
after  the  leasing.  And  so  of  the  remark  of  JoHisrsoK;^  J.,  in  Bd- 
lofos  T  Sackettf  15  Barb.  96-103,  if,  indeed,  it  is  not  nullified  by 
this  succeeding  utterance:     ^*  I  am  inclined  to  the  opinion,  that  in 
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«nj  oYent  the  plaintiff  maj  resort  directly  to  the  owner,  as  the  one 
who  keeps  np  and  maintains  the  erection  which  causes  the  injoiy^ 
whoever  may  be  the  temporary  occupant  under  him.'*  The  i^peU 
lants  alao  cite  Blake  y.  Ferris^  5  N.  Y.  48,  and  cases  like  it  These 
are  concerned  only  with  the  proper  application  of  the  rule  df 
retpondeai  superior,  and  hold  that  one  having  a  right  qt  license  to 
do  a  thing  in  a  proper  way,  and  having  contracted  with  another 
thus  to  do  it  for  him,  is  not  liable  for  the  neglect  of  that 
other's  servant,  engaged  in  the  work.  They  are  not  applicable 
here.  There  is  a  decision  not  cited  by  the  appellants,  which  k ' 
more  in  point  It  is  Pretty  v.  Biehmore,  lu  B.,  8  Com.  PL  401« 
There  an  own^  on  the  premises  let  them,  agreeing  to  put  them  in 
repair  (I  think  we  must  understand,  to  a  certain  extent  only),  and 
took  from  the  lessee  a  covenant  to  keep  them  in  repair.  The  iron 
covering  the  hole  to  the  coal-cellar  was,  at  the  time  of  the  demise, 
so  out  of  repair  as  to  be  dangerous.  The  lessee  was  in  podsession 
and  had  paid  rent,  and  the  workmen  of  the  lessor  were  upon  the 
premises  making  the  repairs  agreed  by  him  to  be  made.  An  in* 
jury  was  caused  to  the  plaintiff  by  stepping  upon  the  defective  iron 
covering.  The  plaintiff  sued  the  lessor  and  owner,'  and  was  non- 
suited at  the  trial,  on  the  ground  that  the  duty  of  keeping  the 
premises  in  repair  was  by  the  lease  cast  upon  the  tenant,  and  that 
the  defendant,  the  lessor,  was  not  liable.  The  nonsuit  was  sus- 
tained, on  a  motion  for  a  new  trial.  The  ruling  was  put  upon  the 
ground  that  it  is  the  person  who  is  in  possession,  and  who  allows 
the  dangerous  want  of  repair  to  continue,  who  is  responsible  to  the 
public,  and  stress  was  put  also  upon  the  fact  that  the  lessee  had 
covenanted  to  keep  in  repair.  The  case  is  attempted  to  be  dis- 
tinguished from  Todd  v.  Flighty  supra^  in  that  there  was  In  that 
case  an  act  of  the  lessor,  authorizing  the  continuance  of  the  danger- 
ous state  of  the  premises.  The  ground  of  the  decision,  in  Todd  v. 
Flight,  is,  in  Pretty  v.  Bickmore,  said  to  be,  that  the  defendant  let 
the  houses,  when  the  chimneys  were  known  to  him  to  be  ruinous,, 
and  in  danger  of  falling,  and  maintained  them  in  that  state.  But 
here  the  pier  was  in  a  ruinous  and  dangerous  condition,  when  it 
was  demised.  It  was  up  to  the  day  of  the  demise  the  duty  of  the 
defendants  solely  to  see  that  it  was  in  a  safe  condition.  There  is 
no  suggestion  in  the  case  of  want  of  knowledge  on  their  part  of 
its  actual  condition  when  leased  by  thenu  And  the  facts  of  the 
case  are  such  as  that  they  are  chargeable  with  knowledge  of  its 
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actual  dangerous  state.  It  is  true,  that  Tadd  t.  Flight  came  up  on 
demurrer  to  the  declaration,  which  alleged  knowledge  on  the  part 
of  the  defendant  of  the  ruinous  condition  of  the  premises;  and 
.there  was,  therefore,  thtit  element  of  knowledge  in  the  case,  aud 
which  is  adverted  to  in  the  opinion  delivered.  But  the  principle  is 
also  there  recognized,  that,  if  the  wrong  causing  the  damage  arises 
f j'om  the  nonfeasance  or  misfeasance  of  the  lessor,  the  party  suffer- 
ing damage  from  the  wrong  may  sue  him.  The  nonfeasance,  or 
the  misfeasance  is,  that,  being  tlie  owner  of  premises  in  a  dangerous 
condition  for  the  public,  he  has  leased  them  in  that  condition  with- 
out first  making  them  safe.  If  Pretty  v.  Bichmore  is  put  upon  the 
ground  that  the  covenant  of  the  lessee  to  keep  in  repair  absolved 
the  lessor  from  that  duty  toward  the  public,  why  is  he  not 
absolved  without  covenant?  For  whether  or  not  covenanting  so  to 
do,  the  tenant  or  occupant  of  premises  is  under  the  duly  to  the 
public  to  keep  them  in  a  safe  condition,  so  far  as  the  public  have 
.concern  therewith.  Reg,  v.  WattSy  1  Salk.  357.  The  decision  in 
Pretty  v.  Bickmore  seems  to  ignore  the  rule  announce^  in  BoeweU 
V.  Prior,  supra^  and  followed  and  established  in  many  subsequent 
cases.  I  do  not  think  it  is  in  harmony  with  them,  or  that  it  is  te 
be  followed.  There  is  a  like  decision  to  Pretty  v.  Bickmore,  in  the 
Massachusetts  courts,  Leonard  v.  Storer^  115  Mass.  86;  S.  0.,  1ft 
Am.  Rep.  76,  but  for  the  same  reasons,  we  do  not  follow  it. 
The  judgment  appealed  from  should  be  aflbmed,  with  costs. 

Church,  Ch.  J.,  Allen  and  Rapallo,  JJ.,  concur;  Oboybb^ 
Andrews  and  Johnson,  JJ.,  dissent. 

All  concur  in  proposition  that,  if  defendants  are  liable,  the  cov- 
enant of  their  lessees  to  repair  would  not  shield  them  from  lia- 
bility. 

Judgment  affirmed. 

Note.  —  See  note  to  Leonard  y.  Storer^  16  Am.  Rep.  78;  alio,  to  dcmoy  t. 
Byrne,  id.  80S,  wherein  Is  given  In  faU  a  recent  declBion  of  the  English  Court 
of  Common  Please  in  Ovdnnell  v,  Eamevt  wherein  it  was  held  upon  the  author- 
jty  of  Pretty  v.  Bickmore  that  the  lessor  of  demised  premises  adjoining  the  hlgh^ 
waj  is  not  liable  for  a  nuisance  to  the  highway  existing  on  such  premiaea  at  th*^ 
time  of  the  demise.  If  the  lessee  occupies  under  an  obllgaUon  to 
also,  FM»r  ▼.  ThirkeU.  4  Am.  Bep.  422.  —  Rap. 


NOVEMBER  TERM,  1874.  305 


Mftrliie  National  Bank  y.  National  City  Bank. 


MABm  National  Bank,  appellant,  y.  Natioitai  Orrr  BanXp 

09r^M^ehsek^nhateMrii/le(Uianinwfi^    UiOffs  and  muimi^ 

A  dieek  waa  fiaadnlentlj  altered  ae  to  the  date  and  name  of  the  pajee,  and 
the  amount  was  raiaed.  The  plaintiff  bank  on  whieh  it  waa  drawn  oertlied 
it,  and  afterward  paid  it  to  defendant  bank.  In  an  action  to  reooTer  ae  for 
money  paid  bj  misUke,  AM,  that  by  certifying  the  check,  plaintiff  bank 
only  guaranteed  the  genoinenesB  of  the  signature  of  the  drawer,  and  that 
he  had  rafflcient  funds  in  bank  to  meet  it,  which  would  not  be  withdrawn  ; 
and  that  plaintiff  bank  was  entitled  to  reooTer  of  the  defendant  bank. 

Usage  and  custom  must  be  proved  and  determined,  as  a  question  of  feet,  upon 
the  trial,  and  proof  of  them  will. not  be  received  by  an  appellate  court 
Here  opinions  of  individuals  will  not  establish  a  usage  or  cuatom.  (See  nate^ 
p.  8U.) 

ACTION  to  recover  money  paid  by  plaintiff  to  defendant  by 
mistake.  The  facts  are  these:  Lunt  Brothers^  of  New  York, 
gave  a  check  to  a  stranger  for  125,  drawn  upon  plaintiff  bank  and 
payable  to  the  order  of  Henry  Smith.  The  check  was  afterward 
fraadnlently  altered  as  to  the  date  and  payee^  and  the  amount  was 
raised  to  $4^079.96.  The  check  was  offered  to  Dieppe  &  Go.,  who 
sent  it  to  plaintiff  bank  for  certification^  which  was  done.  Dieppe 
A  Go.  thereupon  paid  the  amount  of  the  check  and  deposited  it 
with  defendant  bank.  Plaintiff  bank  paid  the  check  to  defend- 
ant bank,  but  discovered  the  alterations  on  the  sanie  day  and 
demanded  repayment^  which  was  refused.  Judgment  for  plaintiff 
was  reversed  at  General  Term.     Plaintiff  appealed  to  this  court. 

Waldo  HutchinSf  for  appellant.  When,  in  consequence  of  a 
mutual  mistake  of  fact^  one  party  has  received  the  property  of 
another*  he  must  refund.  Kingston  Bank  v.  Miinge,  40  N.  Y, 
391.  The  certification  of  a  check  by  a  bank  imposes  upon  it  no 
greater  liability  than  is  incurred  by  the  acceptance  of  a  bill  of 
exchange.  Farmers^  Bank  v.  B,  and  D.  Banky  16  N.  Y.  12f|f;' 
Barnes  v.  Ontario  Bank,  19  id.  152,  159;  Meads  v.  Mirchants* 
Bank,  25  id.  143;  Irving  Bank  v.  Wetheraid,  36  id.  335.  Merchants* 
Bank  v.  Stats  Bank,  10  Wall.  604,  647,  648.  The  acceptance  of  a 
biU  of  exchange  is  not  an  admission,  or  certificate,  that  the  body  of 
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ihe  bill  is  genoim.  Bank  of  Cam.  y.  Union  Bank,  3  N.  Y.  *^5; 
Niational  Bank  of  Com,  v.  National  M.  Banking  Aasoeiafion^  Ct. 
App.:  Bspy  t.  First  National  Bank  of  C,  18  Wall.  604;  ffmldnrd 
T.  Merchants'  Bank,  4  N.  Y.  147;  Jones  v.  Ryds,  5  Taunt  488; 
Smith  y.  Mercer,  6  id.  76;  Story  on  Bills,  g§  262-264.  A  dmwoo 
who  has  paid  a  bill,  belieying  it  to  be  genuine,  whereas  it  has  been 
fraudulently  altered,  can  recoyer  the  amount  paid  if  the  drawer's 
signature  remained  genuine.  National  Bank  of  Com.  y.  Natioml 
M,  Banking  Association,  46  How.  Pr.  374 ;  Bank  of  Com.  y. 
Union  Bank,  3  N.  Y.  230;  Espy  y.  First  National  Bank  of  tt,  18 
Wall.  604.  Defendants  not  haying  had  title  to  the  check,  plaintiff 
can  recoyer  back  the  money  paid  on  it.  Bank  of  Conu  y.  Union 
Bank,  3  N.  Y.  230;  Canal  Bank  y.  Bank  of  Albany,  1  Hill,  287- 
290;  McBride  y.  Farmers'  Bank,  26  N.  Y.  450-454.  Defendants 
were  not  bona  fide  holders  of  the  check  for  yalue.  Coddington  y. 
Bay,  20  Johns.  637;  Stalker  y«  McDonald,  6  Hill,  93.  The  acceptor 
of  a  bill  speaks  only  to  the  genuineness  of  the  drawer's  signature. 
Bunk  of  Com.  y.  Union  Bank,  3  N.  Y.  230;  Canal  Bank  y.  Bank 
of  Albany,  1  Hill,  287.  A  party  who  indorses  a  forged  check  and 
gives  it  currency  must  bear  the  loss.  Bank  of  Com.  y.  Uni^n 
Bank,  3  N.  Y.  236,  237;  Canal  Bank  y.  Bank  of  Albany,  1  Hill. 
287. 

Wm.  Hqnry  Amoux,  for  respondent  The  certification  by  plain* 
tiff  was  an  original  undertaking  to  pay  the  check,  and  bound  it  to 
an  innocent  holder.  Meads  y.  Merchants'  Bank,  25  N.  Y.  143; 
Nassau  Bank  y.  Broadway  Bank,  54  Barb.  242;  WiUets  y.  Phcsnix 
Bank,  2  Duer,  130,  132;  F,  and  M.  Bank  y.  B,  and  D.  Bank,  16 
N.  Y.  125;  First  National  Bank  y.  Leach,  52  id.  850;  Merchants' 
Bank  y.  State  Bank,  10  Wall.  648;  Cooke  y.  State  National  Bank, 
id.  115.  Gertification  that  a  check  is  good  is  equiyalent  to  pay- 
ment Smith  y.  Miller,  43  N.  Y.  171,  176;  McKhroy  v.  So.  Bank, 
14  La.  Ann.  458;  Bank  y.  Leach,  52  N.  Y.  350;  11  Am.  Bep.  708. 
Plaintiff  is  estopped  by  its  own  acts  from  denying  the  yalidity  of 
the  check  in  question,  for  the  amount  and  to  the  payee  therein 
expressed.  Mc  Williams  y.  Mason,  31  N.  Y.  294;  Con.  Nat.  Bank 
y.  Nat.  Bank  of  Com.,  50  id.  575;  Lickbarrow  y.  Mason,  2  Term,  70; 
McNeil  y.  Tenth  Nat.  Bank,  46  N.  Y.  329;  7  Am.  Bep.  341;  Jfo- 
Sleroy  y.  So.  Bank,  14  La.  Ann.  458;  Van  Duzer  y.  Howe,  21  5f. 
Y.  531;  Ronsies  y.  Alston,  5  Ala.  297;  Hills  y.  Barnes,  11  N.  H^ 


NOVEMBEB  TEBM,  1874.  307 

Marine  Nationml  Bank  t.  National  City  Bank. 


396;  Cooke  r.  State  Bank,  52  N.  Y.  115;  H^m  y.  Ifichoh,  1  Salk.  298. 
Plaintiff,  by  delay  in  commencing  this  action « lost  the  right  to 
prosecute  defendant,  and  its  only  right  6t  action  was  against  the 
payees  of  the  check.  Story  on  Agency,  g  300;  Paley  on  Agency^ 
388-391;  3  Chitty  on  Com.  and  Mannf.  213;  2  liyerm.  on  Agency 
(ed.  1818),  260,  261.  Plaintiff  had  no  right  of  action  against 
defendant  without  returning  or  tendering  said  check.  Waierlo  y. 
De  Witt,  36  N.  Y.  340-345;  Duffield  y.  Ellee,  1  Bligh's  N.  S.497 
642;  Brown  t.  Brown,  18  Gonn.  410. 

Per  GuBiAM.  In  order  to  sustain  the  judgment  of  the  Qenend 
Term,  the  defendant  must  make  out  that  it  has  parted  with  its 
money  in  reliance  upon  some  assertion  of  the  plaintiff  in  respect  to 
the  check,  and  which  the  plaintiff  is,  therefore,  bound  to  make 
good.  The  whole  question  is:  What  did  the  plaintiff  assert? 
Upon  this  question  we  agree  with  the  views  expressed  by  the  learned 
referee.  When  a  check  is  presented  for  certification  to  a  bank  on 
which  it  is  drawn,  the  purpose  is  to  ascertain,  with  certainty,  what 
the  bank  alone  can  know,  and  that  is,  whether  the  drawers  of  the 
oheck  have  funds  sufficient  to  meet  it;  and,  further,  to  obtain  the 
engagement  of  the  bank  that  those  funds  shall  not  be  withdrawn 
from  the  bank  by  the  drawers  of  the  check.  To  this  extent  the 
knowledge  of  the  bank  must,  of  necessity,  enable  it  safely  to  go,  in 
the  way  of  assertion;  and  its  own  power  over  its  own  funds  will 
suffice  to  protect  it  as  to  its  obligation.  But,  if  the  doctrine  con- 
tended for  in  opposition  to  this  view  is  correct,  and  the  certifying 
bank  is  bound  to  warranty  not  only  the  genuineness  of  the  drawers' 
signature,  and  the  sufficiency  of  their  credit,  but  also  the  genuine- 
ness of  the  check  in  aU  its  parts,  including  the  specification  of  the 
amount  to  be  paid,  and  the  names  and  identity  of  the  payees,  then 
obriously  there  must  occur  an  immediate  and  complete  change  in 
the  modes  of  doing  business,  which  would  defeat  and  practically 
put  an  end  to  the  use  of  certified  checks.  For  no  bank,  under  such 
a  rule,  could  safely  certify  a  check  without,  in  the  first  instance, 
investigating  its  origin  and  history  by  inquiry  of  its  makers  and 
payees.  The  burden  of  such  inquiries  could  not  be  borne  without 
interfering  with,  or  interrupting  the  other  necessary  business  of  the 
bank«  and  the  practice  of  certifying  checks  would  have  to  be  aban- 
doned, or  a  staff  of  inquirers  instituted  in  every  bank,  specially 
charged  with  these  duties.    It  is  plain  that  banks,  in  self  proteo* 
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tion.  Would  be  compelled  to  refuse  altogether  to  certify  checks,  anfl 
that  this  convenient  and  useful  invention  of  modem  business  would 
comie  to  ati  end.  Tlie  Qiischief  would  arise  from  charging  'the 
banks  with  ia  knowledge  that,  in  the  nature  of  things,  they  canndt 
possess.  With  their  responsibility  limited  to  the  facts  within  their 
knowledge,  the  practice  itnpbses  no  burden  upon  banks,  and  sub- 
serves the  convenience  of  commerce.  No  construction  ought  to  be 
put  on  acts  in  the  usual  course  of  business,  which  will  impose  upon 
the  parties  interested  the  necessity  of  immediately  altering  it  For, 
as  the  question  is,  necessarily,  what  did  the  parties  mean,  we  can* 
hot,  without  violent'coiistrnction,  attribute  to  them  a  meaning  so 
^burdensome  that  it  will  necessitate  a  change  of  the  usual  way  of 
'doing  business.  Such  a  meaning  we  know  they  cannot  have  enter- 
'Mhed;  We  have  been  referred  to  various  expressions  in  diSeiienLt 
cases,  stating  in  quite  positive  and  general  terms,  the  obligation  ctf 
-banks  upon  certified  checks.  Ihrmers*  Bafik  r,  Butch&r^  Bank, 
16  N.  T.  125;  First  National  Bank  v.  Leach,  52  id.  350;  S.  0., 
11  Am.  Bep.  708;  Cooke  v.  State  National  Bdnk,  id.  115; 
8.  C,  11  Am.  Bep.  680.  These  are  to  be  construed  with  refer- 
ence to  the  facts  disclosed  in  the  cases.  In  such  cases  the  ques- 
tion has  been,  in  various  forms,  whether  the  bank  certifying  a 
check,  could  defend  itself  upon  the  ground  of  want  of  authority 
in  the  certifying  officer,  or  that  the  drawer  had  not  funds.  These 
being  facts  within  the  knowledge  of  the  certifying  bank,  it  was 
necessarily  precluded  from  disputing  its  certificate.  But  there  is 
no  ground  of  reason,  or  authority  for  extending  the  rule  to  matters 
hot  being  especially  within  the  knowledge  of  the  certifjring  bank, 
such  as  those  which  form  the  ground,  in  this  case,  on  which  the 
bank's  claim  of  immunity  rests. 

The  order  of  the  General  Term  granting  a  new  trial  should  be 
reversed,  and  the  judgment  entered  on  the  report  of  the  referee 
affirmed 

All  concur. 

Order  reversed,  and  judgment  accordingly. 

Upon  a  motion  for  re-argument  in  the  foregoing  action,  the  fol- 
lowing opinion  was  delivered: 

Allbn,  J.  The  motion  for  a  re-argument  of  the  appeal  in  the 
present  action,  upon  its  merits,  is  not  founded  upon  any  allegation 
that  any  question  decisive  of  the  case,  and  duly  submitted  bycoun« 
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flel,  has  been  overlooked  by  the  court,  or  that  the  decision  is  in  con* 
Aict  with  an  express  statute  or  with  a  controlling  decision,  either 
overlooked  by  the  court,  or  to  which  the  attention  was  not  drawn 
through  the  neglect  or  inadvertence  of  counsel.  As  early  as  1865, 
it  was  held  by  this  court,  in  Mount  v.  MitcheU,  32  N.  Y.  702,  thai 
motions  for  re-argument  of  cases  heard  and  decided  should  be 
founded  on  papers  showing  clearly  some  one  of  these  facts,  and  to 
this  general  rule  the  court  proposes  to  adhere,  and  motions  for  re  • 
argument  will  not  be  entertained  unless  brought  within  it. 

The  affidavits  upon  which  the  motion  in  this  instance  is  founded, 
and  the  statements  put  forth  in  them  are  not  competent  on  this 
^notion,  and  would  not  be  competent  as  evidence  for  any  purpose 
in  any  stage  of  the  action.  They  are  entitled  to  great  respect  by 
reason  of  the  character  and  standing  of  the  affiants,  the  distinguished 
positions  they  occupy,  and  their  eminent  fitness,  by  reason  of  their 
great  intelligence,  and  long  and  large  experiences,  to  speak  upon 
the  subject  of  commercial  usages,  and  moneyed  transactions. 
Usage  and  custom  propedy  proved  can  impress  upon  words  and 
phrases  a  peculiar  or  technical  meaning,  and  control  the  interpre- 
tation and  effect  of  commercial  contracts,  but  such  custom  and 
usage  must  be  proved  and  determined,  as  a  question  of  fact,  upoii 
the  trial,  and  proof  of  them  cannot  be  received  by  an  appellate 
tribunal,  having  only  jurisdiction  of  questions  of  law,  either  in 
support  or  impeachment  of  a  judgment.  But  an  insurmountable 
objection  to  the  evidence  now  offered  in  any  stage  of  the  aiction, 
would  be  that  neither  of  the  eminent  gentlemen  whose  affidavits 
are  presented,  profess  to  have  any  knowledge  of  any  custom  or 
usage,  either  general  or  particular,  by  which  any  meaning  or  inter? 
pretation  has  been  given  to  the  words  used  in  the  certifying  of 
checks  by  the  bank  upon  which  they  are  drawn,  or  effect  to  the  act 
of  certification,  other  than  that  which  the  language  used  in  its  ordi- 
nary and  popular  sense  would  imply.  There  is  no  pretense  that 
the  enlarged  liability  now  sought  to  be  fixed  upon  a  bank  certify- 
ing a  check  has  ever  been  recognized,  acknowledged,  or  acted  upon. 
No  such  practical  interpretation  has  ever  been  put  upon  a  certifi- 
cation as  is  now  insisted  upon.  Oeneral  usage,  and  not  individual 
opinions,  make  a  custom  that  can  control  in  the  interpretation  of 
contracts.  In  the  judgment  given  the  court  simply,  as  was  ite 
duty,  interpreted  the  contract  or  obligation  of  the  certifying  bank, 
as  expressed  in  the  certificate,  and  gave  it  legal  effect  as  thus  inter* 
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preted.  No  fact,  custom,  or  usage,  is  stated  in  the  aflSdayits, 
tending  to  show  tbat«  by  the  custom  of  bankers  or  merchants,  the 
certificate  had  acquired  a  diiferent  signification,  and  imported  a 
different  obligation.  While  the  opinion  of  any  one  of  the  gentle- 
men with  whose  opinions  we  are  favored,  adverse  to  our  conclusions 
might  lead  us  to  hesitate,  we  cannot  yield  our  convictions  as  to  the 
legal  meaning  and  effect  of  the  transaction.  If,  perchance,  we 
have  unduly  limited  the  liability  of  the  certifying  bank,  and  have 
not  given  to  the  act  of  certification  all  the  potency  which  those 
dealing  in  certified  checks  think  it  should  have,  for  the  convenience 
of  commerce  and  the  ready  transaction  of  business,  a  slight  modi- 
fication in  the  form  of  the  certificate  will  fully  express  the  enlarged 
obligation,  and  meet  the  views  of  those  who  differ  with  the  court  in 
the  interpretation  of  the  contract  in  the  form  now  made.  If  the 
oounsel  for  the  respondent  is  not  in  error  in  his  views,  very  earn- 
estly pressed  upon  us,  banks  and  bankers  will  at  once  conform 
to  the  necessities  of  the  case,  and  adopt  a  form  of  certifica- 
tion which  will  meet  the  views  of  those  interested,  and  make 
the  certifying  bank  not  only  a  voucher,  and  liable  for  the 
genuineness  of  the  signature  of  the  drawer  of  the  check,  and  the 
sufficiency  of  his  account  to  meet  it,  when  it  shall  be  presented  for 
payment,  but  also  for  the  genuineness  of  the  body  of  the  instru- 
ment, the  indorsement  of  the  {layee,  and  every  other  indorser,  and 
the  title  of  the  holder.  There  is  no  legal  objection  to  banks  assum- 
ing a  liability  to  this  extent  if  they  please  to  do  so,  but  the  intent 
should  be  plainly  manifested  by  the  terms  of  their  undertaking. 
As  a  promissory  obligation,  courts  have  given  the  certification  of  a 
check  the  same  effect  as  the  acceptance  of  a  bill  of  exchange  by 
the  drawee.  They  have,  also,  adapting  the  well-settled  rules  of 
law  to  this  particular  and  very  convenient  mode  of  transacting 
business,  regarded  the  act  of  certifying  a  check  as,  for  some  pur- 
poses, the  equivalent  of  a  payment  to  the  person  presenting  it  and 
claiming  to  be  the  holder,  and  have  held  that,  when  a  payment  ac- 
tually made  could  be  recovered  back  as  made  by  mistake,  there  was 
no  liability  by  reason  of  the  certificate  that  could  be  enforced  by 
law.  To  hold  that  the  act  of  certifying  a  check  is  an  act  of  graver 
import,  involving  greater  responsibilities  than  the  acceptance  of  a 
lull  of  exchange,  or  the  actual  payment  of  the  same  check,  would 
be  a  violation  of  all  the  analogies  of  the  law,  and  unreasonable. 
Whether  it  should  be  the  duty  of  the  person  taking  a  check,  and 
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who  knows,  or  may  know  the  indiyidaal  with  whom  he  deals,  and 
may  easily  trace  the  title  and  ascertain  the  genuineness  of  the  check 
in  all  its  parts,  or  the  bank  to  whom  it  is  presented  in  the  hurry 
of  losiness,  and,  perhaps,  by  a  stranger  wholly  unknown,  or  an 
irresponsible  messenger,  for  certification  upon  the  instant  and  with- 
out opportunity  for  inquiry,  to  ascertain  all  the  extrinsic  facts 
which  are  now  claimed  to  be  implied  and  warranted  by  the  act  of 
certification,  may  not  be  for  us  to  determine.  But  to  us  it  seemed 
more  reasonable  that  that  duty  should  rest  upon  the  one  receiving 
the  check.  It  is  believed  that  banks  do  not  always  demand  identi- 
fication or  proof  of  title  in  the  person  presenting  a  check  for  cer- 
tification; and  if  they  merely  certify  to  the  genuineness  of  the  sig- 
nature of  the  drawer  and  the  suflSciency  of  the  fund,  the  other  mat- 
ters can  safely  be  left  until  payment  is  demanded.  But,  upon  the 
theory  of  the  defendant's  counsel,  a  bank  must  ascertain  to  a  cer- 
tainty, before  certifying,  that  the  check  has  not  been  altered  or 
tampered  with,  and  that  the  indorsements  are  genuine,  that  is, 
that  the  check  is  genuine  in  all  its  parts,  and  that  the  apparent 
holder  has  a  valid  title.  It  is  evident  that  to  cast  all  this  respon- 
sibility upon  the  certifying  bank  would  put  a  stop  to  the  certifying 
of  checks,  except  when  presented  by  the  drawer  or  under  very 
peculiar  circumstances. 

It  was  thought  by  the  judge  by  whom  the  opinion  of  the  court 
was  prepared  in  this  action,  and  by  the  court,  that  the  question 
presented  was  too  well  settled  by  authority,  as  well  as  upon  princi- 
ple, to  require  an  elaborate  argument  in  vindication  of  the  judg- 
ment given.  A  brief  reference  to  some  of  the  authorities  and  the 
principles  decided,  is  all  that  will  be  attempted  now.  That  an  ac- 
ceptor of  a  bill  of  exchange  by  acceptance,  only  admits  the  gen- 
aineness  of  the  signature  of  the  drawer,  and  does  not  admit  the 
genuineness  of  the  indorsements,  whether  of  the  drawee  of  the 
same  bill,  or  of  any  other  person  whose  name  ap]:)ear8  upon  it,  or 
any  other  part  of  the  bill,  is  elementary  and  sustained  by  an  un- 
broken current  of  authority.  Story  on  Bills,  §§  262,  263,  and 
cases  cited  in  notes.  Judge  Sto&y  says  the  reason  usually  assigned 
is,  that,  when  the  bill  is  presented  for  acceptance,  the  acceptor  luoki 
to  the  handwriting  of  the  drawer  with  which  he  is  presumed  to  be 
acquainted,  and  he  affirms  its  genuineness  by  giving  credit  to  the 
bill,  by  his  acceptance  in  favor  of  the  legal  holder  thereof.  But  the 
acceptor  cannot  be  presumed  to  have  any  such  knowledge  of  th^ 
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other  facts  upon  which  the  rights  of  the  holder  may  depend.  In 
analogy  to  this,  courts  have  held  that  the  certificate  only  holds  the 
bank  for  the  truth  of  the  facts  presumed  to  be  within  its  own 
knowledge,  viz.,  the  genuineness  of  the  signature  of  the  drawer 
and  the  state  of  his  account.  Moneys  paid  upon  checks  and  drafts 
which  haye  been  forgeries,  either  in  the  body  of  the  instrument  or 
in  the  indorsements,  or  in  any  respect,  except  the  name  of  the 
drawer,  have  uniformly  been  held  recoverable  as  for  money  paid  by 
mistake,  and  expressly  upon  the  ground  that  payment^  as  an  admis- 
sion of  the  genuineness  of  the  instrument,  was  the  same  as  an 
acceptance,  and  only  operated  as  an  admission  of  the  signature  of 
the  drawer.  CaruU  Bank  v.  Bank  of  Albany,  1  Hill,  287.  The 
doctrine  Is  applied  to  cases  of  bills  altered  in  the  body,  by  the  rais- 
ing of  the  amount  for  which  they  were  drawn,  and  idso  to  those  in 
which  the  name  of  the  payee  has  been  feloniously  changed,  in 
several  cases,  and  uniformly  applied  whenever  the  question  has 
arisen  in  the  State.  Bank  of  Commerce  v.  The  Union  Bank,  3 
Gomst  230.  Judge  Buggles,  speaking  for  the  court  in  this  case, 
says:  '^  There  is  no  ground  for  presuming  the  body  of  the  bill  to 
be  in  the  drawer's  handwriting,  or  in  any  handwriting  known  to 
the  acceptor.''  And  again,  after  stating  the  presumption  that 
the  drawee  is  acquainted  with  the  drawer's  signature,  the  same 
learned  judge  says:  ^'But  to  require  the  drawee  to  know  the  hand- 
writing of  the  residue  of  the  bill,  is  unreasonable.  It  would,  in 
most  cases,  be  requiring  an  impossibility.  Such  a  rule  would  be  not 
only  arbitrary  and  rigorous,  but  unjust."  IfaL  Bank  of  Commerce 
V.  liaL  Mechanic^  Banking  Association,  55  N.  Y.  211;  14  Am.  Bep. 
232;  Nat.  Park  Bank  v.  Mnth  Nat.  Bank,  46  id.  77;  7  Am.  Bep.  310, 
re-affirm  the  same  doctrine.  The  decisions  of  the  courts,  especially 
those  of  this  State  and  of  the  United  States,  are  equally  uniform  as 
to  the  import  and  effect  of  a  certification  of  a  bank  check  by  the 
drawee  as  ^^good."  Such  a  certificate  has  been  held  to  be  equiva- 
lent to  an  acceptance  of  a  bill  of  exchange,  and  to  be  an  admission 
simply  of  the  genuineness  of  the  signature  of  the  drawer,  and  that 
there  are  funds  for  its  payment.  Farmers  and  Mechanics*  Bank 
V.  Butchers  and  Drover^  Bank,  16  N.  Y.  125;  Barnes  v,  Ontario 
Bank,  19  id.  152,  i:>  •;  Meads  r.  Merchants' Bank,  25  id.  143;  Irvinj 
Bank  v.  Wetherald,  30  id.  335;  Merchants'  Bank  v.  State  Bank,  lu 
Wall.  604.  Bspy  v.  Bank  of  Cincinnati,  18  Wall.  604,  was,  in  its 
circumstances,  very  similar  to  the  present  case.    A  check  had  been 
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raised  from  126.50  to  13,920,  and  the  name  of  the  payee  changed 
from  **  H.,"  to  "  E.  H.  &  Co.,"  and  was  offered  to  E.  H.  &  Co.  in 
payment  for  bonds  and  gold,  purchased  by  a  stranger.  K  H.  &  Co. 
sent  the  check  for  information  to  the  bank,  whose  teller  replied, 
"  It  is  good,"  or  '*  It  is  all  right '*  E.  H.  4  Oa  received  the  check, 
and  delivered  the  bonds  and  gold,  and  passed  the  check  through 
the  clearing-house.  The  bank  paid  the  check,  but,  on  discovering 
the  forgery,  brought  an  action,  and  recovered  of  E.  H.  &  Co.  the 
money  paid.  The  court  held  the  following,  among  other  proposi- 
tions: *^  First.  That,  when  money  is  paid  by  mistake  on  a  raised 
check,  neither  party  being  in  fault,  it  may  be  recovered  back  as 
paid  without  consideration.  Second.  That,  when  a  party  to  whom 
such  check  is  offered  sends  it  to  the  bank  on  which  it  is  drawn^  for 
information,  the  law  presumes  that  the  bank  has  knowledge  of  the 
drawer's  signature,  and  of  the  state  of  his  account,  and  it  is  respon- 
sible for  what  may  be  replied  on  these  points.  Third.  That,  unless 
there  is  something  in  the  terms  in  which  information  is  asked  that 
points  the  attention  of  the  bank  officer  beyond  these  two  matters, 
his  response  that  the  check  is  good  will  be  limited  to  them,  and 
will  not  extend  to  the  genuineness  of  the  filling  in  of  the  check  as 
to  payee  or  amount.''  The  case  at  bar  is  distinguished  from  the 
reported  case  by  the  fact  that  in  the  one  the  certification  was  verbal 
and  in  the  other  it  is  in  writing,  a  circumstance  which  cannot,  as 
we  think,  distinguish  them  in  principle.  The  representation  and 
assurance  that  the  check  is  '^  good,"  or  ''all  right/'  is  the  same  in 
legal  effect  as  well  as  in  its  effect  in  influencing  the  action  of  others, 
whethei*  made  orally  or  written  upon  the  face  of  the  paper.  It  is 
the  assertion  of  the  fact,  and  not  the  mode  of  Its  communication, 
that  gives  it  effect,  and  imposes  a  legal  obligation.  It  is  only  asser- 
tions of  facts  within  the  knowledge,  or  which  may  reasonably  be 
presumed  to  be  within  the  knowledge  of  the  party  making  them, 
that  imposes  an  obligation,  and  for  the  truth  of  which  the  law  holds 
him  legally  responsible.  An  inquiry  may  reasonably  and  properly 
be  made  of  the  drawee  of  a  check  as  to  the  genuineness  of  the  signa- 
ture of  the  drawer,  and  the  state  of  his  account,  but  a  resort  woul(^ 
be  had  to  other  sources  of  information  to  learn  the  consideration 
of  the  check,  by  whom  the  body  was  written,  the  genuineness  of 
the  indorsement,  and  the  title  of  the  payee.  As  to  such  matters, 
the  drawee  could  not  be  supposed,  ordinarily,  to  have  any  informa- 
tion, and  would  not  be  called  upon,  or  expected  to  give  answer  in  . 
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respect  to  them.  Henoe,  in  all  reason,  as  well  as  legally^  the  inqnii^ 
ing  of  a  drawee  in  respect  to  a  check,  and  the  response,  whether 
Terbally  or  in  writing,  that  it  is  '^  good,^'  mnst  be  held,  in  the 
absence  of  circumstances,  indicating  a  wider  reach  of  inquiry,  and 
a  broader  answer,  to  relate  to  those  facts,  and  those  only,  of  which 
the  drawee  is  presumed  to  have  knowledge,  viz.,  the  two  facta 
before  mentioned. 

All  the  decisions  stand  upon  the  same  general  principle,  first 
authoritatively  decided  in  Price  y.  NmI^  3  Burr.  1354,  applied  to* 
meet  the  varying  circumstances  of  individual  cases,  and  they  am 
all  harmonious  and  consistent  with  each  other  and  the  well-estab- 
lished doctrine  upon  which  they  rest.  The  judgment  given  in  this 
case  was  a  natural  and  logical  sequence  of  this  unbroken  current  of 
authority,  and  a  different  judgment  would  have  tended  directly  ta 
the  unsettling  of  rules  of  commercial  law  of  long  standing,  by 
which  business  transactions  have  been  for  long  years  governed  and 
controlled. 

This  further  consideration  of  the  question  involved  was  due  rather 
to  the  views  and  opinions  of  the  distinguished  bankers  and  mer- 
chants expressed  to  us,  than  to  any  intrinsic  diflicultieB,  or  any 
doubts  entertained  by  the  court. 

The  motion  for  a  re-argument  must  be  denied,  with  oosts. 

All  concur. 

Motion  denied. 

NoTB.  —The  Supreme  Court  of  Louisiana  decided  (Feb.  1S78,)  in  LouUiama^ 
National  Bank  v.  CUizena*  Bank,  reported  1  Louisiana  Law  Journal,  80,  that 
after  the  oertlficatiou  of  a  ** raised'*  oheok,  and  the  payment  thereof  to  one 
who  took  the  oheok  on  the  strength  of  the  certification,  the  money  could  not 
be  recovered  back.  The  check  was  drawn  by  the  Bank  of  Mobile,  upon  th» 
plaintiff's  bank,  but  the  amount  thereof  had  been  raised  from  927  to  $2,700 
before  It  was  presented  to  the  plaintiff  bank  for  certification,  and  the  defend- 
ant bank  received  and  paid  its  money  for  it,  after  the  plaintiff  iMUik  had  certi- 
fied it '"good."  The  court  said:  *' By  certifying  the  check  the  bank  bound 
itself  to  pay  the  amount  which  it  said  was  good,  and  upon  this  obligation  alonft 
the  defendant  parted  with  his  money.**  It  was»  therefore,  held  that  the  plaia 
tiff  bank  could  not  reooTer.^  Rap. 
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Pbopis  t.  Obkit,  appellant 
m  H.  T.  n.) 

OHmindHaw — rights  of  priioner  €(fl0r  s$Mp$. 

A  prleoanr  was  tried  for  felony  and  foond  guilty,  and  thee  niadt  bis  escape. 

BM,  that  an  application  for  a  mandamua  to  compel  the  sealiag  of  a  bill  of 

ezceptions  most  be  denied. 
A  prisoner  in  eriminal  proceeding  can  take  no  action  before  the  eonrt  wheia> 

he  has  escaped  out  of  custody,  and  still  remains  at  large. 

APPLICATION  for  a  mandamas  to  compel  the  sealing  of  a  biU 
of  exceptions.  The  applicant  had  been  convicted  of  a  felony^ 
and  escaped  from  custody  before  sentence,  and  was  at  large  whea 
the  application  was  made.  An  order  denying  the  application  waa 
affirmed  at  General  Term.     An  appeal  was  taken  to  this  conrt. 

W.  A.  ifftfocA,  for  appellant.  It  was  not  necessary  that  defendant 
should  be  present  on  the  motion.  People  v.  Clark,  1  Park.  360; 
Donnelly  v.  Siaie,  2  Dutch.  463,  601,  606. 

Benj.  K.  Phelps^  district  attorney,  for  the  people.  Defendant 
having  escaped  before  judgment,  no  writ  of  error  could  issue. 
Hill  V.  PeopJs,  10  N.  Y.  463;  Duke's  Casey  Holt,  399;  31  Me.  692; 
Coin.  V.  Andrews,  97  Mass.  545;  Rex  v.  Cardwell,  17  Q.  B.  503;  1 
Chitt/s  Crim.  Law.  663;  Shearman  v.  Com.,  14  Gratt.  (Va.)  677; 
Leftwich  v.  (7om.,  20  id.  716. 

JoHNSOK,  J.  The  order  appealed  from  denies  the  defendant's 
application  for  a  mandamus  to  compel  the  sealing  of  a  proposed 
bill  of  exceptions  relating  to  the  trial  of  the  defendant  for  a  felony, 
of  which  he  was  found  guilty  by  the  verdict  of  the  jury. 

The  sole  ground  on  which  the  mandamus  was  denied  is  that, 
ikfter  the  defendant  was  found  guilty,  and  before  sentence,  he 
escaped  out  of  custody  and  still  remains  at  large.  We  think 
it  essential  to  any  step,  on  behalf  of  a  person  charged  with  felon} 
after  indictment  found,  that  he  should  be  in  custody;  either  actual 
by  being  confined  in  jail,  or  constructive  by  being  lot  to  bail. 
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The  whole  theory  of  criminal  proceedings  is  based  upon  the 
idea  of  the  defendant  being  in  the  power,  and  under  the  control  of 
the  court,  in  his  person.  While  the  constitution  and  the  statute 
provide  him  with  counsel,  and  the  statutes  give  the  right  of  ap- 
pearance by  attorney  in  civil  cases,  they  are  silent  in  respect  to  the 
representation  of  persons  charged  with  felony  by  means  of  an  attor- 
ney, and  in  regard  to  those  charged  with  lesser  offenses,  the 
statutes  peii^it  them  to  be  tried  in  their  absence  from  court,  only 
on  the  appearance  of  an  attorney  duly  authorized  for  that  purpose. 
This  authority  it  has  been  held  must  be  special,  and  distinctly 
authorize  the  proceedings.  People  v.  Petry,  2  Hilt.  525;  People  ▼. 
Wilkes,  5  How,  Pr.  105.  Even  in  the  absence  of  statutory  regula- 
tions this  rule  has  been  enforced  in  the  courts  of  the  United  States. 
tinited  States  v.  Mayo,  1  Curtis'  C.  G.  433.  In  criminal  cases 
there  is  no  equivalent  to  the  technical  appearance  by  attorney  of 
defendant  in  civil  cases,  except  the  being  in  actual  or  constructive 
custody.  When  a  person  charged  with  felony  has  escaped  out  of 
custody,  no  order  or  judgment,  if  any  should  be  made,  can  be  en- 
forced against  him;  and  courts  will  not  give  their  time  to  proceed- 
ings which,  for  their  effectiveness,  must  depend  upon  the  consent 
of  the  person  charged  with  crime.  The  fact  that,  in  this  State,  the 
law  allows  proceedings  on  writs  of  error,  without  requiring  the  ac- 
tual presence  of  the  criminal  in  court,  does  not  at  all  conflict  with 
the  view  that  steps  will  not  be  allowed  to  be  taken  on  his  behalf, 
when  he  is  no  longer  in  custody  or  on  bail,  but  has  fled  from  the 
custody  of  the  law.  His  presence  in  court  is  necessary  when  he  is 
to  be  tried,  or  when  some  sentence  or  judgment  involving  his  cor- 
poral punishment  is  to  be  pronounced.  His  being  in  custody  is 
necessary  to  any  step  for  or  against  him,  except  such  as  may  be 
taken  to  bring  him  again  into  custody.  All  the  cases  which  con- 
sider the  question  seem  to  concur  in  the  view  that  an  escaped 
prisoner  cannot  take  any  action  before  the  court.  Commonwealth 
V.  Andrews,  97  Mass.  545;  Reg,  V.  Caudwell,  17  Q.  B.  503;  Shear- 
man V.  Commonwealth  J  14  Gratt.  677;  Leftwich  v,  7%e  Same^  20 
id.  716;  Anonymous,  31  Me.  592.  In  analogy  to  these  cases,  while 
proceedings  of  outlawry  were,  under  former  laws,  the  consequence 
of  a  defendant  criminal  not  appearing  in  person,  he  could  only 
have  a  writ  of  error  to  reverse  those  proceedings  on  rendering  him- 
self into  custody,  and  coming  in  person  to  the  bar  to  pray  that  the 
writ  should  be  allowed  to  him.  1  Ohitty'a  Or.  Law,  369;  1  R  L.  167, 
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§  1>.  Tb$  protisiotis  of  ithe  statttiM^  (giving  to^defendalitS'in  crimi- 
nal (wes  tbe  right' to  make  a  bill  of  exceptioiiB,  ai^  not  so' absolute 
as  to  displace  air  the  other  principles  which  belong  to  criikiinal  pro- 
ceedingSy  but  mnst  be  taken  in  subordination  to  themi. 

We  think  ibey  do  not  require  thei  courts  to  encourage  escapes 
and  facilitate  the  evasion  of  the  justice  of  the  State,  by  extending 
to  escaped  convicts  the  means  of  reviewing  their  convictions. 

The  order  should  be  affirmed. 

All  concur. :. 

Oftfer  ■  tij^f 'MM* 


Adbianob,  appellant,  t.  LAGBATii 

(BQN.T.UO.) 

9g$radiii0n — arrett  pfextradUed  fterwn  on  okU  jirwwi. 

DiBfeiidant  wu  extradited  from  France  on  a  criminal  charge.    HM^  thai  kt 
was  subject  to  arreat,  before  he  ooald  retom,  on  dvU  proceas. 

A  CTION  for  conversion  of  personal  property.  An  order  of  arrest 
^  was  issued  against  defendant,  and  he  was  arrested.  He  had 
been  brought  into  the  State  from  France,  under  the  treaty  of 
extradition  between  France  and  the  United  States,  on  a  criminal 
charge.  He  alleged  that  he  was  arrested  in. this  action  before  he  ' 
had  an  opportunity  to  return  to  France,  and  that  he  w^is  brought 
to  the  United  States  for  the  purpose  of  bringing  him  within  the 
jurisdiction  of  the  courts  of  New  York,  and  arresting  and  detain- 
ing him  upon  civil  process.  An  order  refusing  to  vacate  the  order 
of  arrest  was  reversed  at  Oeneral  Term.  The  plaintiffs  appealed 
to  this  court. 

I).  M.  Porter,  for  appellants.  The  General  Term  erred  in  holtl- 
ing  that  without  a  treaty  no  extradition  could  take  place.  In  re 
Olarky  9  Wend.  211;  Washburmfs  Oa%e,  4  Johns.  Ch.  109;  Clark's  Law 
of  Extradition,  30,  51;  2  Vattell,  ch.  6,  §  76;  Heineccius  Praeloa 
in  n.  t.;  2  Grotius,  chap.  21,  §§  3^5;  Martin's  Sum.  of  Law  of 
Nations.  107;  Story  on  Const.,  §  1803.  Lagrave,  by  his  appearance. 
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flnbmitted  to  the  jnriBdiotion  of  the  coarty  and  waiyed  his  exemp- 
tion from  arrest,  and  cannot  now  complain.  Clark's  Law  Ex.  95, 
oiting  DalloZy  Jnrisp.,  Gen.  1845,  1,  405;  PixUy  y.  WinckM^  7 
Oow.  366;  Cbppemott  y.  Ketehamy  56  Barb.  113;  PeMe  y.  FUzgerald, 
1  Daly,  405;  BaOonkey  y.  Cadot,  3  Abb.  (N.  S.)  122;  ZHx  y.  Palmer, 
Ji  How.  Pr.  133;  Flynnr.  H.  R.  R.  R.  Co^  6  id.  309;  WM  y.  N6H, 
id.  439 ;  AUen  y.  Malcamb,  12  Abb.  (N.  S.)  335;  Murray  y.  Van- 
<terbiU,  39  Barb.  140.  The  statutes  for  the  protection  of  extradited 
persons,  etc,  are  not  applicable  to  ciyil  remedies.  AUsn  y.  Dykers, 
S  Hill,  593,  597;  Childs  y.  SmUh,  55  Barb.  45,  53;  Rich  y.  Hussan, 
1  Dncr,  621;  Billings  y.  Baker,  28  Barb.  343;  Waahburne's  Case,  4 
Johns.  Ch.  106;  4  Abb.  Dig.  323,  §  103.  Defendant  has  appeared  in 
these  actions  generally.  Baxter  y.  Conklin,  9  How.  Pr.  445;  Dole 
y.  Manly,  11  id.  138;  Xeley  y.  Covert,  15  id.  92;  Oookey  y.  iMwrenee, 
12  id.  176;  Ayres  y.  West  R.  R.  Co,,  48  Barb.  133;  Qtiin  y.  TiUon,  2 
Duer,  648;  Quick  y.  Merrill,  3  Gai.  132;  McKensler  y.  Fa»Z»iutt, 
1  Wend.  15.  The  bnrden  of  preying  fraud  on  the  part  of  plaintiffs 
was  upon  the  defendant  Henry  y.  Henry,  8  Barb.  588.  An  order 
of  arrest  issued  against  defendant  after  he  was  brought  into  this 
State  will  not  be  set  aside.  Williams  y.  Bacon,  10  Wend.  686;  14 
Abb.  (N.  S.)  345. 

Jno.  R.  FelUms,  for  respondent.    Defendant  was  neyer  within  the 

jurisdiction  of  this  State,  but  remained  under  the  protection  of 

France.      Lagrawfs  Case,  14  Abb.  (N.  S.)  336,  and  cases  there 

eitod;  id.  844;  2  B.  S.  (Edm.ed.)  689;  8  XT.  S.  Stats,  at  Large,  617; 

Windsor's  Case,  Clark's  Law  of  Ex.  82. 

Ghubgh,  Gh.  J.  The  question,  whether  an  extradited  person  can 
be  detained  by  arrest  upon  ciyil  process,  has  not  been,  that  I  am 
Aware,  adjudged. 

The  learned  judge,  at  General  Term,  in  an  able  opinion  in  fayor 
of  setting  aside  the  order  of  arrest,  maintained  that  there  was  an 
implied  treaty  obligation  binding  upon,  and  enforcable  by  the 
courts,  not  to  detain  the  accused  for  any  act,  criminal  or  ciril,  com- 
mitted prior  to  the  extradition,  except  the  crime  specified  in  the 
proceedings.  He  cited  no  authorities,  but  enforced  his  position 
by  plausible  and  forcible  arguments.  I  haye  examined  the  subject 
with  some  care,  with  a  yiew,  if  possible,  to  arriye  at  the  same 
result,  which  I  regard  as  eminently  just  as  a  principle  bat  the 
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examination  has  created  doubts  of  the  legal  soundness  of  the  posi- 
tion. 

It  was  formerly  Tory  mnch  questioned  among  jurists  whether  the 
jurrender  of  fugitives  from  justioe,  by  one  gOTOmment  to  another, 
was  a  duty  or  obligation  imposed  by  the  law  of  nations,  or  depended 
upon  oourtesy  or  comity,  which  mighty  or  not^  be  exercised  at  the 
pleasure  of  each  government,  without  cause  of  complaint  In  this 
HM>untry,  and  in  England,  at  least,  it  has  been  substantially  settied 
that  no  such  duty  exists,  and  in  practice  it  is  believed  that  in  nearly 
jJl  countries,  neither  demand  or  surrender  is  now  made,  except  in 
obedience  to  treaty  stipulations.  Kenfs  Oom.  38,  note  d  (11th 
«d.),  and  cases  cited;  Story's  Gonfl.  of  Laws,  §  626,  and  cases 
cited;  2  Story  on  Const.,  §  1808. 

The  defendant,  Lagrave,  was  in  fact  delivered  up  under  prooeed- 
ing  in  pursuance  of  a  treaty  between  the  United  States  and  France, 
concluded  in  1843,  and  amended  in  1845,  by  which  each  govern- 
ment agreed  '^  to  deliver  up  to  justice ''  persons  accused  of  certain 
<pecifled  crimes,  among  which  is  barglary,  '' defining  the  same  to 
be  breaking  and  entering  by  night  into  the  mansion  house  of  an- 
other with  intent  to  commit  felony.''  The  indictment  was  for 
4>arglary  in  the  third  degree  under  our  statute,  and  clearly  not 
within  the  treaty,  but  it  is  not  for  the  defendant  to  raise  this  ques* 
tion.  The  government  of  France  had  power  to  surrender  him  for 
«ny  offense,  and  even  if  deceived  and  defrauded,  the  defendant  can- 
not interpose  in  its  behalf.  The  question  of  good  faith  is  for  the 
two  governments. 

It  has  been  decided  in  other  actions,  in  favor  of  parties  who  were 
held  to  have  been  concerned  in  procuring  the  defendant  to  be 
4>rought  within  the  jurisdiction  of  the  court,  by  the  extradition 
proceedings,  in  bad  faith,  for  the  purpose  of  arresting  him  on 
oivil  process,  that  he  should  be  discharged  from  arrest  on  the  ground 
that  such  persons  should  not  receive  an  advantage  through  their 
wrongful  acts.  14  Abb.  (N.  S.)  333,  note.  But  this  rule  does  not 
«pply  to  persons  not  concerned  in  the  trick  or  device  by  which  the 
party  was  brought  within  the  jurisdiction  of  the  court.  (Id.,  and 
•cases  cited.) 

The  other  point  as  to  the  legal  right  to  detain  the  defendant  for 
imy  purposes,  except  the  prosecution  of  the  particular  offense  for 
which  he  was  given  up,  presents  a  different  question,  and  is  the 
one  passed  upon  in  the  negative  in  the  court  below. 
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In  tbe  Caldwell  Vase,  S  Blatchf.  0.  G.  131,  the  prisons  was  in- 
dicted for  bribing  an  officer  of  the  United  States,  and  pleaded 
•that  he  was  a  resident  of  Prescott,  in  the  Province  of  Ontario,  and 
Dominion  of  Canada,  and  was  arrested  and  brought  here  under  ex* 
tradition  proceedings,  in  pursuance  of  the  Ashburton  treaty,  for 
forgery,  to  which  there  was  a  demurrer  on  behalf  of  the  govern 
ment.  Bbnediot,  J.,  in  delivering  the  opinion  sustaining  the 
demurrer,  held,  that  the  prisoner  could  not  raise  the  point  oi  good 
faith  of  the  extradition,  as  that  was  a  question,  between  the  two 
governments,  which  the  court  could  not  investigate,  and,  upon 
fthe  other  point,  he  added:  ''And  I  cannot  say  that  the  fact  that 
the  defendant  was  brought  within  the  jurisdiction,  by  virtue  of  a 
warrant  of  extradition  for  the  crime  of  forgery,  affords  him  any 
legal  exemption  from  prosecution  for  other  crimes  by  him  commit- 
ted." Mr.  Clarke,  in  his  work  on  extradition,  has  collected  a 
number  of  cases  bearing  upon  the  point  During  the  late  civil 
war,  one  Burley  was  demanded  by  the  United  States,  of  Canada, 
upon  a  charge  of  robbery  committed  on  board  the  steamer  "  Philo 
Parsons,  on  Lake  Erie.''  He  claimed,  before  the  Canadian  author- 
ities, that  the  act  was  belligerent  in  the  service  of  the  Confederate 
States.  As  he  failed  to  show  any  commission  or  authority  for  doing 
the  act,  but  only  an  adoption  of  the  act  after  it  was  done,  he  was 
surrendered,  and,  upon  a  trial  in  Ohio,  the  jury  disagreed,  and  he 
was  finally  discharged.  The  case  attracted  attention  in  England, 
upon  the  suggestion  that  it  was  contemplated  to  put  the  prisoner 
on  trial  for  piracy,  and  the  law  officers  were  inquired  of  as  to  its 
legality.  They  held  that,  if  the  United  States  had  put  him  bona 
fide  on  his  trial  for  the  offense,  in  respect  to  which  he  was  given  up, 
it  would  be  difficult  to  question  their  right  to  try  him  for  any  other 
offense,  whether  within  the  treaty  or  not.  One  answer  was:  "  We 
admit  in  this  country  that,  if  a  man  is  bonafidetriei  for  the  offense 
for  which  he  was  given  up,  there  is  nothing  to  prevent  his  being 
subsequently  tried  for  another  offense,  either  antecedently  com- 
mitted or  nof  It  is  quite  evident  that  the  question  was  regarded 
as  one  of  good  faith,  as  the  legal  obligation  claimed  in  the  caqe 
could  not  depend  upon  whether  the  prisoner  was  tried  for  the  par- 
ticular offense  or  not.     Clarke  on  Ex.  90,  note. 

In  France  the  question  has  frequently  been  considered  by  the 
courts,  whose  decisions  have  not  been  entirely  uniform; 

In  one  case  the  decree  recited  that  it  was  la  matteir  of  principle 
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ihat  an  acoused  person  should  only  be  tried  for  the  offense  for 
which  he  was  surrendered,  except  with  his  express  consent. 
Clarke  on  Ex.  169.  Subsequently  the  minister  of  justice  inter- 
▼onedy  and  insisted  that  the  courts  could  not  interfere  and  had  no 
concern  with  questions  relating  to  extradition,  and  that,  if  the 
question  was  raised,  they  could  only  suspend  proceedings  until  the 
goyernment  should  decide.  He  said  that  '^  a  criminal  could  acquire 
no  right  against  the  justice  of  his  country  ;  the  tribunal  had  noth- 
ing to  do  but  to  try  the  facts;  it  could  not  take  cognizance  of  the 
conditions  upon  which  extradition  had  been  granted,  except  upon  a 
notification  from  the  minister  of  justice." 

The  Court  of  Cassation  finally  adopted  these  views,  and  they 
may  be  regarded  as  the  settled  practice  of  the  French  courts. 
.  Clarke  on  Ex.  172. 

These  authorities  indicate  at  least  the  views  entertained  in  this 
country,  England  and  France,  which  are,  as  far  as  they  go,  against 
the  position  claimed.  In  none  of  them  is  there  an  allusion  to  any 
treaty  obligation.  If  such  a  provision  had  been  inserted  in  the 
treaty  it  would,  of  course,  have  secured  to  the  defendant  a  legal 
right  of  immunity  from  detention  for  other  purposes.  A  treaty  is 
a  contract  and  is  to  be  construed  upon  principles  similar  to  those 
applied  to  other  contracts.  Any  thing  necessarily  implied  is  as 
though  inserted,  but  can  it  be  said  that  there  is  such  an  implication 
of  an  agreement,  on  the  part  of  the  United  States,  that  the  prisoner 
shall  not  be  detained  for  any  other  lawful  purpose?  It  may  be 
conceded  that  such  a  provision  would  be  wise  and  proper,  but  can 
it  be  regarded  as  in  the  trecUy  t  I  can  find  no  authority  warranting 
such  a  conclusion.  On  the  contrary,  the  cases  are  quite  uniform 
against  it.  The  English  parliament  has  since  passed  an  act  to  meet 
the  difficulty.  33  and  34  Vict,  ch.  52.  It  is  designated  ''the 
extradition  act  of  1870,"  and  provides  that  a  fugitive  criminal  shall 
not  be  delivered  up  unless  by  the  law  of  the  foreign  country,  or  by 
arrangement;  he  cannot  be  tried  for  any  but  the  extradited  offense, 
until  he  has  an  opportunity  of  .returning  to  that  country,  and  the 
lame  provision  of  immunity  from  prosecution  is  secured  in  favor 
of  fugitives  delivered  to  that  country.  These  provisions  would 
have  been  unnecessary  if  there  existed  any  such  treaty  obligation  as 
is  claimed  in  this  case.  While  we  appreciate  the  justice  and  fair- 
ness in  the  abstract  of  the  principle  adjudged  in  the  court  below, 
in  view  of  the  authorities  referred  to,  and  in  the  absence  of  any 
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legal  principle  upon  which  it  can  rest,  we  do  not  feel  justified  in 
holding  that  there  is  such  an  implied  obligation  which  can  be 
enforced  by  the  courts,  at  the  insfcance  of  the  defendant,  as  will 
prevent  a  prosecution  for  other  offenses  or  civil  liabilities.  The 
right  of  exemption  from  prosecution,  if  it  can  be  said  to  exist  at  all, 
is  based  upon  the  good  faith  of  the  government,  which  is  necessarily 
uncertain,  and  is  a  political  and  not  a  judicial  question.  Congress 
doubtless  has  power  to  pass  an  act  similar  to  the  English  act 
I'ef erred  to,  as  the  whole  subject  of  extradition  is  confided  to  the 
federal  government.  It  has  exercised  this  power  by  passing  an  act 
to  protect  fugitive  criminals  from  lawless  violence.  15  U.  S.  Stats, 
at  Large,  337,  §  1.  That  these  provisions  ought  to  be  extended  to 
protection  from  other  prosecutions  or  detention  I  do  not  doubt,  but 
until  this  is  done  by  the  law-making  power,  by  treaty  or  statute, 
we  feel  constrained  to  hold  that  the  courts  cannot  interfere. 

As  the  present  plaintiffs  were  not  concerned  in  the  alleged  fraud 
of  procuriug  the  defendant  to  be  brought  within  the  jurisdiction 
of  the  State,  we  can  see  no  ground  for  setting  aside  the  order  of 
arrest. 

The  order  of  the  General  Term  must  be  reversed,  and  that  of  the 
Special  Term  affirmed. 

All  cononr  except  Oboteb  and  Folobr,  JJ.,  dissenting. 

Ordered  accordingly. 


AvGBLL  T.  Habtfobd  Fibb  Iksubakob  Gompa^tt,  appellant 

(MH.T.m.) 
Fl/r$  hiturance — parol  contract  —  liahiiity  of  eampany  for  aeU  of  agent. 

Defendant's  agent  agreed  orally  with  plaintiff  to  insure  his  building,  and  to 
make  out  and  deliver  a  policy,  the  premium  to  be  paid  on  delivery.  No 
policy  was  made  out,  although  the  agent  had  authority  to  do  so,  but  plain- 
tiiTs  building  was  destroyed  by  fire,  and  he  afterward  tendered  the  pre- 
mium. HM,  that  the  contract  of  insurance  was  valid,  and  defendant  was 
liable  for  the  amount  of  the  proposed  insurance. 

AGTfON  on  a  contract  of  insurance.    Garpenter,  the  agent  of 
the  defendant,  an  insurance  company,  agreed  orally  with 
plaintiff  to  insure  his  building  for  11,000,  for  three  years,  the  pre* 
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mium  to  bo  $30,  and  to  make  out  and  v^eliver  to  plaintiff  the  policy, 
the  premium  to  be  paid  on  delivery  of  the  policy.  The  policy  waa 
not  made  out,  or  delivered.  The  agent  had  power  to  negotiate 
contracts  of  insurance,  and  fill  up  and  deliver  policies.  The  building 
was  destroyed  by  fire,  and  afterward  plaintiff  tendered  the  premium 
to  the  agent,  who  refused  it.  Judgment  in  favor  of  plaintiff  was 
aflSrmed  at  Oeneral  Term.    Defendant  appeals  to  this  court. 

F,  W.  ffuhhard,  for  appellant.  An  oral  agreement  made  by  a 
local  agent,  unaccompanied  by  the  payment  of  premium,  or  any 
writing,  is  not  a  valid  contract  of  insurance.  Ellis  v.  Albany  City 
Fire  Insurance  Co.,  50  N.  Y.  402;  10  Am.  Rep.  495;  4  Lans-  453; 
Rhodes  V.  Railroad  Passenger  Ins,  Co.,  5  id.  71;  Baptist  Church  v. 
Brooklyn  Insurance  Co.,  28  N.  Y.  153.  The  action  cannot  be 
maintained  in  its  present  form;  it  should  have  been  for  a  specific 
performance  of  the  agreement  for  a  policy  to  be  issued,  or  for  a 
breach  of  the  agreement  in  not  issuing  the  policy.  19  How.  (U. 
S.)  318;  4  Sandf.  Oh.  408;  4  Oow.  645. 

A,  E.  Kilby,  for  respondent.  The  proof  shows  a  valid  contract 
of  insurance.  Audubon  v.  Ex.  Insurance  Co.,  27  N.  Y.  216,  223. 
The  contract  was  not  void  by  the  statute  of  frauds.  Fish  v.  Cottrelf 
44  N.  Y.  538;  Baptist  Church  v.  Brooklyn  Fire  Insurance  Co.,  19  id 
305;  Dresser  y.  Dresser,  48  Barb.  330,  affirmed  in  Court  of  Appeals. 
It  was  not  necessaiy  that  a  policy  should  be  issued  to  maintain 
this  action;  the  agent  had  the  right  to  waive  the  conditions  of  the 
policy.  19  N.  Y.  305;  44  id.  538;  Ellis  v.  Albany  Insurance  Co.,  4 
Lans.  433;  27  N.  Y.  216,  223,  224;  5  Lans.  71;  28  N.  Y.  153.  The 
notice  and  proofs  of  loss,  were  sufficient,  and  were  properly  put  in 
evidence.  17  N.  Y.  428;  12  id.  81;  3  id.  122;  2  id.  53.  Plaintiff 
had  a  right  to  assume  that  the  agent  was  authorized  to  insure  his 
building.  23  Wend.  260,  266;  4  Lans.  433;  15  Johns.  45;  5 
Lans.  71;  Story  on  Ag.,  §  73;  Bedf.  ed.,  §  133,  note  2;  Paley  on 
Ag.  200,  201. 

Oroveb,  J.  (after  discussing  unimportant  questions  of  evidence.) 
The  counsel  for  the  appellant  is  mistaken  in  supposing  that  the 
action  was  based  upon  a  parol  contract  of  insurance  for  three  years. 
There  was  not  sufficient  evidence  to  show  that  Carpenter  was  author- 
ized to  make  such  a  contract  by  the  defendant.  It  was  alleged  in 
the  complaint,  and  the  testimony  tended  to  prove,  that  a  prelimi* 
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nary  contract  was  made  by  which  it  was  agreed  that  the  defendant 
should  insure  the  plaintiff  upon  the  property  against  damage  by 
(Ire,  for  a  sum  and  at  a  rate  agreed  upon,  for  the  term  of  three 
years  from  the  time  of  making  the  contract,  and  that  a  policy  of 
insurance  should  shortly  thereafter  be  made  out,  to  take  effect  from 
that  time,  and  delivered  to  the  plaintiff  by  Carpenter,  at  which 
time  it  was  agreed  the  premium  should  be  paid.  It  was  proved 
that  Gari)enter  was  the  agent  of  the  defendant,  with  authority  to 
negotiate  contracts  of  insurance  in  its  behalf,  agree  upon  the  rate 
of  premium,  the  term  of  insurance,  and,  in  short,  to  agree  upon 
all  the  terms  of  the  contract.  That  he  was  furnished  with  policies 
executed  in  blank  by  the  president  and  secretary  of  the  defendant, 
with  authority  to  fill  up  and  deliver  the  same  to  any  party  with 
whom  he  made  a  contract  This  authorized  him  to  make  a  prelim- 
inary contract,  binding  upon  the  defendant,  to  be  consummated  by 
filling  up  and  delivering  a  policy  pursuant  thereto.  The  case  comes 
directly  within  the  principle  upon  which  BUis  v.  T/ie  Albany  City 
Fire  Ins.  Cb.,  50  N.  Y.  402;  S.  C,  10  Am.  Eep.  495,  was  decided  by 
this  court.  The  question  whether  such  an  agent  was  authorized  to 
bind  his  principal  by  such  a  contract  was  fully  considered  in  that 
case.  The  only  distinction  between  that  and  the  present  is,  that  in 
that  case,  the  premium  was  paid  to  the  agent  at  the  time  of  making 
the  contract,  and  had  been  paid  to  the  company,  while  in  this,  credit 
was  given  therefor  until  the  policy  should  be  delivered.  This  haa 
no  effect  upon  the  validity  of  the  contract  Trustees,  etc  v.  ?%« 
Brooklyn  Fire  Ins.  Co.,  19  ^.  Y.  305;  Audubon  v.  The  JSxcelsior 
Insurance  Co.,  27  id.  216. 

A  recovery  of  the  amount  insured  was  proper  in  the  action  for 
the  breach  of  the  contract.  Bllis  y.  ITie  Albany  Fire  Insurance 
Co.,  and  cases  cited,  supra. 

The  private  instructions  given  by  the  defendant  to  Carpenter,  by 
which  he  was  to  regulate  his  conduct  in  the  transaction  of  the  basi* 
ness,  were  not  known  to  the  plaintiff,  or  her  agent,  and  could  not 
therefore  affect  the  rights  of  the  parties. 

The  point  that  the  contract  was  within  the  statute  of  frauds  wat 
not  insisted  upon  In  this  court 

The  judgment  appealed  from  must  be  afl^rmed,  with  ooeta 

AH  ooncur,  except  Allbk  and  Bapallo,  JJ.,  not  voting. 

Judgment  oMrmkL 
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Baulbo,  admrx.,  appellant,  ▼.  New  York  and  Harlem  Katlboap 

Company. 

(BON.Y.aSOJ 

Mam&r  mnd  mtwtni — infuiry  to  feUawservant — negUgence  in  retaining  mtmmI 

in  mnpkfym&nt. 

rhe  fireman  of  a  locomotire  on  defendant's  railroad  was  killed  through  the 
alleged  negligence  of  a  switcliman  of  the  road.  A  prior  act  of  neglect  had 
been  diarged  upon  the  switchman,  bat  upon  inyestigation  by  the  defendant's 
general  agent,  he  was  retained  in  his  position.  He  had  at  all  other  times 
appeared  competent  and  faithful.  Held^  that  no  negligence  could  be  im- 
puted to  defendants  in  retaining  the  switchman  in  their  employ,  and  that, 
iherefove,  they  were  not  liable  for  the  death  of  the  fireman. 

!>n  the  question  of  negligence  of  the  master  in  retaining  a  servant  in  his 
employment,  specific  acts  of  neglect  of  the  servant  are  evidence ;  bat  a 
single  unintentional  and  casual  act  of  neglect  is  not  sufficient,  unless  it  Is 
iu  some  way  characteristic  of  the  servant,  or  his  manner  of  discharging  his 
duty. 

ACTION  to  recover  damages  for  caasing  the  death  of  Hammond, 
plaintifTs  intestate.  Deceased  was  a  fireman  upon  a  locomo- 
tive on  defendants'  railroad.  The  accident  was  caused  by  the 
alleged  neglect  of  defendants'  switchman,  one  McGerty,  who  changed 
tlie  signal  improperly,  at  the  junction  of  defendants'  road  with  the 
New  York  and  New  Haven  road.  It  appeal^  that  McG«rty  had 
been  in  defendants'  employ  for  several  years ;  and  had  been  a 
switchman  at  that  point  eighteen  or  twenty  months.  On  one  occa- 
sion, six  or  seven  months  previous  to  the  accident,  a  similar  act  of 
neglect  was  charged  against  McOerty;  but  on  investigation  by  the 
general  agent  of  defendants,  it  did  not  plainly  appear  that  the  fault 
was  McOerty's,  and  he  was  retained  in  his  position.  Judgment  in 
favor  of  defendant  on  an  order  of  nonsuit,  was  affirmed  at  General 
Term.    Plaintiff  appealed  to  this  court. 

Bsek  Cowen,  for  appellant.  If  a  master  knowingly  employs  an 
incompetent,  or  careless  servant,  he  is  responsible  for  his  negligence^ 
even  to  the  employees  engaged  in  the  same  business.  Keegan  v. 
Weitem  Railroad  ^Co.y  8  N.  Y.  175;  Ryan  v,  Fowhr,  24  id.  410^ 
Cayzer  v.  Taylor,  10  Gray,  274;  Noyea  v.  Smithy  28  Yt  63;  Oilman 
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T.  Bastern  Railroad  Co.,  10  Al.  233;  Brickner  y.  N^bw  Torh  Central 
Railroad  Co,y  2  LaDS.  506.  The  liability  is  the  same  if  the  employ- 
ment was  made  throagh  another  servant  acting  as  agent  Brxchier 
▼.  Netr  Torh  Central  Railroad  Co.y  2  Lans.  506;  Oilman  v.  Eastern 
Railmad  Co.,  10  Ala.  233;  Flike  v.  Boston  <t  Albany  Railroad  Co,y 
53  K .  T.  549;  S.  0.,  13  Am.  Rep.  545.  Proof  of  a  single  act  of  negli- 
gen'*^  on  the  part  of  the  switchman*  witS  proof  that  defendant 
retained  him  after  notice  .thereof,  is  sufficient  to  justify  the  jury  in 
fixidiug  that  defendant  did  not  exercise  ordinary  care  and  prudence. 
Cayzer  v.  Taylor,  10  Gray,  280;  5  Lans.  440,  442. 

Elliott  F.  Shepardy  for  respondent  McGerty  being  a  fellow- 
Bcryant  of  the  deceased,  and  being  competent  and  efficient,  defend- 
ant is  not  liable  for  his  negligence.  Priestly  v.  Fotoler,  3  M.  & 
W.  1;  FarweU  v.  Boston  A  Western  Railroad  Co.,  4  Mete.  49;  Coon 
V,  Utica  Railroad  Co,,  5  N.  Y.  492;  Sherman  v.  R.  and  S.  R.  R. 
Co.,  17  id.  153  ;  Russell  y.  Hudson  River  Railroad  Co.,  id.  134; 
Boldt  T.  New  York  Central  Railroad  Co.,  18  id.  432;  Wright 
▼.  New  York  Central  Railroad  Co.,  25  id.  562;  Hard  v.  Vw- 
mont  Railroad  Co,,  32  Yt  473 ;  Wilson  v.  Merry,  H.  of  L.  1  Scotch 
and  Divorce  Appeals,  68;  Warner  v.  Erie  Railroad  Co.,  39  N.  Y. 
468;  Hutchinson  v.  York  R.  Company,  5  Exch.  (M.,  H.  ft  O.) 
843;  Morau  v.  New  York  Central  dk  Hudson  River  Railroad 
Co.,  3  N.  Y.  8.  C.  770.  The  proper  way  to  prove  McGerty*a 
incompetency  was  by  general  reputation,  not  by  examining  one  act 
of  his  life.  Warner  v.  New  York  Centred  Railroad  Co.,  44  N.  Y. 
465;  Robinson  v.  F.  and  W.  B.  R.  Co.,  7  Gray,  93;  Gahagan  v.  B. 
and  L.  R.  R.  Co.,  1  Ala.  189.  The  court  properly  held  that  there 
was  not  sufficient  evidence  to  go  to  the  jury.  Hedges  v.  Hudson 
River  Railroad  Co.,  49  N.  Y.  223;  Pratt  v.  HuU,  13  Johns.  334. 

Allen,  J.  But  a  single  question  is  presented  by  the  record 
before  us  in  this  action.  It  is  conceded,  or  if  not  conceded,  it  must 
be  regarded  as  too  firmly  established  as  well  upon  principle  as  by 
authority  to  be  now  questioned,  that,  if  a  master  is  wanting  in  proper 
oare  in  the  selection  of  servants,  and  negligently,  or  knowingly 
emplojTS,  or  retains  in  his  service,  those  who  are  incompetent  and 
unfit  for  the  duties  to  which  they  are  assigned,  he  is  liable  to  respond 
to  otner  employees  and  servants  engaged  in  the  same  service,  who 
may  sustain  damages  by  reason  of  such  incompetency  and  unfitnesa. 
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And  when  the  master  is  a  corporation^  necessarily  acting  by  and 
through  agents,  the  acts  of  its  general  agents  charged  with  the 
employment  and  discharge  of  seryants,  in  the  performance  of  that 
duty,  must  be  regarded  as  its  acts.  The  corporation  should  be 
regarded  as  constmctiyely  present  in  all  acts  performed  by  its  gen« 
eral  agents  within  the  scope  and  range  of  their  ordinary  employ- 
ment  It  is  equally  well  settled  that  when  reasonable  precautions 
and  efforts  to  procure  safe  and  skilled  servants  are  used,  and  with- 
out fault  one  is  employed  through  whose  incompetency  damage 
occurs  to  a  fellow-seryanty  the  master  is  not  liable.  Laning  v. 
New  York  Central  Railroad  Go.,  49  N.  Y.  531;  S.  0.,  10  Am. 
Bep.  417;  Flihe  v.  Boston  and  Albany  Railroad  Oo.,  53  id.  549; 
13  Am.  Bep.  545;  Wright  y.  New  York  Central  Railroad  Co., 
25  id.  562;  Tarrant  v.  Webh,  18  0.  B.  797;  Ormond  v.  Holland, 
El.  Bl.  &  EL  102.  There  is  nothing  in  the  case  to  justify 
the  imputation  of  a  want  of  care  in  the  first,  or  original  em- 
ployment of  McGerty,  the  switchman,  by  whose  want  of  care 
and  neglect  of  duty,  as  is  charged,  the  injury  was  occasioned  to 
the  deceased,  resulting  in  his  death.  The  complaint  is  that  he  was 
retained  in  the  service  of  the  defendant,  and  in  the  same  capacity 
as  a  switchman,  after  he  had  shown  himself  unfitted  for  the  posi- 
tion, and  unsafe  to  be  trusted  in  it.  Proof  was  given  of  a  single 
oeeurrence  in  respect  to  which  it  was  claimed  an  accident  similar  to 
that  which  resulted  in  the  death  of  the  deceased  was  occasioned  by 
bis  negligence  and  carelessness,  and  that  knowledge  of  the  facts 
was  brought  home  to  the  general  agents  of  the  defendant.  When 
as  here,  the  general  fitness  and  capacity  of  a  servant  is  involved,  the 
prior  acts  and  conduct  of  such  servant  on  specific  occasions  may 
be  given  in  evidence  with  proof  that  the  principal  had  knowledge 
of  such  acts.  The  cases  in  which  evidence  of  other  acts  of  miscon- 
duct, or  neglect  of  servants,  or  employees,  whose  acts  and  omissions 
of  duty  are  the  subject  of  investigation,  have  been  held  incompe- 
tent»  have  been  those  in  which  it  has  been  sought  to  prove  a  culpa- 
ble neglect  of  duty  on  a  particular  occasion,  by  showing  similar 
acts  of  negligence  on  other  occasions.  This  class  of  cases  does  not 
bear  upon  tho  case  in  hand,  and  may  be  laid  out  of  view.  Proof 
of  specific  acts  of  negligence  of  a  servant,  or  agent,  on  one  or  more 
occasions,  does  not  tend  to  prove  negligence  on  the  particular  occa- 
sion which  is  the  subject  of  inquiry.  When  character  as  distin- 
guished from  reputation  is  the  subject  of  investigation,  specific 
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act&  tend  to  exhibit  and  bring  to  light  the  particular  qualities  of  the 
man,  and  indicate  his  adaptation,  or  want  of  adaptation  to  any 
position,  or  fitness,  or  unfitness,  for  a  particular  duty  or  trust.  It  is 
by  many,  or  by  a  series  of  acts,  that  individuals  acquire  a  general 
reputation,  and  by  which  their  characters  are  known  and  described, 
diui  the  actual  qualities,  the  true  characteristics  which  would,  or 
should  influence  and  control  in  the  selection  of  agents  for  positions  ' 
of  trust  and  responsibility,  are  learned  and  known.  A  principal 
would  be  without  excuse  should  he  employ  for  a  responsible  posi- 
tion, on  the  proper  performance  of  the  duties  of  which  the  lires  of 
others  might  depend,  one  known  to  him  as  having  the  reputation 
of  being  an  intemperate,  imprudent,  indolent,  or  careless  man.  He 
would  be  held  liable  to  the  fellow-servants  of  the  employee  for  any 
injury  resulting  from  the  deficiencies  and  defects  imputed  to  the 
individual  by  public  opinion  and  general  report.  Still  more  should 
he  be  chargeable  if  he  had  knowledge  of  specific  acts  showing  that 
he  possessed  characteristics  incompatible  with  the  duties  assigned 
him,  and  which  might  expose  his  fellow-servants  and  others  to 
peril  and  harm.  Frazier  v.  Pennsylvania  Railroad  Go.y  38  Peon. 
St.  104,  is  adverse  to  these  views.  There  evidence  was  admitted  * 
over  the  objection  of  the  defendant,  of  repeated  acts  of  negH- 
genoe  of  the  conductor  (by  whose  carelessness  the  plaintiff,  u 
brakesman  on  the  train,  was  injured),  resulting  in  collisions  before 
the  time  of  the  injury  to  the  plaintiff,  for  which  the  conductor  had 
been  fined  by  the  company,  and  that  the  agents  of  the  defendants 
knew  those  facts;  and  it  was  held  error.  The  court,  while  oonced- 
ing  that  the  character  grows  out  of  special  acts,  held  that  it  could 
not  be  proven  by  them,  and  the  case  was  classed  with  those  in  which 
character  is  proved  by  way  of  impeachment,  and  in  which  it  would 
be  impossible  to  investigate  specific  acts,  and  in  which  general  repu- 
tation alone  can  be  given  in  evidence.  It  xa  safe  to  say  that  this 
decision  has  not  been  received  with  approval  by  the  profession* 
Whart.  on  Neg.,  §  238,  and  on  notes.  It  is  reviewed  in  Pittsburgh^  ' 
Fbrt  Wayne  and  Chicago  Railroad  Co,  v.  RvJ^y  38  Ind.  294;  S.  C, 
10  Am.  Bep.  Ill,  in  a  very  satisfactory  opinion  by  Buskibk,  J. 
The  court  in  that  case  was  of  the  opinion  and  so  held,  what 
I  think  the  most  reasonable  doctrine,  that  for  the  purpose  of 
showing  that  the  officers  of  a  railroad  corporation  did  not  exercise 
due  care,  prudence  and  caution  in  the  employment  of,  or  in 
retaining    in  service,  careful,  prudent    and  skillful  persons  to 
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manage  and  operate  its  road,  and  for  the  purpose  of  charging 
such  corporation  with  notice  of  the  incompetency  of  its  em- 
ployees, specific  acts  of  negligence,  or  nnskillfalness  of  such 
employees  may  be  proved.  In  the  case  cited,  the  conductor,  through 
whose  '^ gross  negligence,  carelessness  and  want  of  attention"  in 
leaving  a  switch  unadjusted,  and  thereby  causing  a  collision  and  con- 
sequent injury  to  the  plaintiff,  was  proved  to  have,  about  a  yeai 
before,  carelessly  and  negligently  left  a  switch  open  by  which  a 
train  was  thrown  from  the  track,  and  a  short  time  before  the  injury 
to  the  plaintiff,  and  the  same  fall,  to  have  been  '*  guilty  of  gross 
negligence"  in  disobeying  orders,  to  wait  at  a  given  station  for  a 
train  passing  east,  and  in  signalling  the  engine  to  go  on  after  he  had 
ordered  down  brakes,  from  which  facts  and  circumstances  the  jury 
found  that  the  conductor  was  a  careless  and  unfit  person  for  that 
position.  The  court  merely  remark,  as  to  the  effect  to  be  given  to 
the  evidence  impeaching  the  qualifications  of  the  conductor,  in 
response  to  the  contention  of  counsel  that  the  verdict  was  not  sus- 
tained by  evidence,  that  they  were  satisfied  that  the  verdict  was 
sustained.  The  case  had  been  twice  tried,  resulting  in  a  verdict 
for  the  plaintiff  on  each  trial,  and  the  court  declined  to  disturb  the 
last  verdict 

The  duty  of  a  railroad  corporation  is  to  exercise  due,  that  is  ordi'^ 
nary,  care  in  the  selection  and  employment  of  its  servants  and 
agents,having  respect  to  their  particular  duties  and  responsibilities, 
and  the  consequences  that  may  result  from  the  want  of  competenoe, 
•kill,  or  oare,  in  the  performance  of  their  duties.  If,  without  exer- 
oising  such  care  and  caution,  employees  and  agents  are  selected 
who  are  incompetent,  or  in  any  respect  unfitted  for  the  position, 
and  harm  and  loss  come  to  others  by  reason  of  such  incompetency 
or  unfitness,  the  corporation  must  answer  for  their  neglect  and 
want  of  oare  in  employing  a  servant  incompetent  or  untrustworthy. 

There  is  no  impeachment,  or  attempt  to  impeach,  the  qualifica- 
tions and  fitness  of  MoQerty  as  a  switchman,  except  by  the  proof 
of  a  single  occurrence,  several  months  before  the  occurrence  in 
question.  It  is  not  contended  that  the  defendant  was  wanting  in 
the  exercise  of  due  care  in  his  original  employment,  and  it  must  be 
assumed  that  he  was  competent  when  employed,  and  reasonably 
intelligent,  and  was  during  all  the  time  he  was  in  the  service  of  the 
defendant,  sober,  temperate,  attentive  to  his  duties,  carefuUy, 
iatelligentiy,  and  successfully  performing  the  service  required  of 
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him,  with  the  single  exoeption  referred  to.  At  the  time  of  tht» 
accident,  he  had  been  in  the  seryice  of  the  defendant  in  different 
capacities  for  eight  or  nine  years,  had  seryed  as  a  switchman  over  a 
jcu:  ani  a  half,  at  or  near  the  point  at  which  the  plaintiff's  intes*^ 
tate  was  injured.  Six  or  seven  months  before  the  time  last  referred 
^-jO,  a  train  had  been  thrown  from  the  track  by  a  mispl»iced  switch^ 
#hile  McG^rty  was  in  charge,  which  the  plaintiff  claims  was  caused 
by  his  carelessness,  want  of  attention,  or  mistake.  If  it  be  conceded 
that  the  negligence  of  McGerty  upon  the  prior  occasion  is  estab- 
lished, it  by  no  means  follows  that  the  defendant  was  bound  to 
discharge  him  upon  peril  of  being  charged  with  neglect  and  want 
of  dae  care  in  retaining  him  in  its  service.  An  individual  who  by 
years  of  faithful  service  has  shown  himself  trustworthy,  vigilant 
and  competent,  is  not  disqualified  for  further  employment,  and- 
proved  either  incompetent  or  careless,  and  not  trustworthy,  by  a 
single  mistake,  or  act  of  forgetfulness,  and  omission  to  exercise  the 
highest  degree  of  caution  and  presence  of  mind.  The  fact  would 
only  show  what  must  be  true  of  every  being,  that  the  individual 
was  capable  of  an  act  of  negligence,  forgetfulness,  or  error  .of  judgf* 
ment  This  must  be  the  case  as  to  all  employees  of  corporations^, 
until  a  race  of  servants  can  be  found  free  from  the  defects  and  infir* 
mities  of  humanity.  A  single  act  may  under  some  circumstances 
show  an  individual  to  be  an  improper  and  unfit  person  for  a  position 
of  trust,  or  any  particular  service,  as  when  such  act  is  intentional 
and  done  wantonly,  regardless  of  consequences,  or  maliciously.  So 
that  the  manner  in  which  a  specific  act  is  performed,  may  oonclu? 
sively  show  the  utter  incompetency  of  the  actor,  and  his  inabilify 
to  perform  a  particular  service.  But  a  single  act  of  casual  neglect 
does  not,  per  se,  tend  to  prove  the  party  to  be  careless  and  impru* 
dent,  and  unfitted  for  a  position  requiring  care  and  prudence. 
Character  is  formed  and  qualities  exhibited  by  a  series  of  acts,  and 
not  by  a  single  act  An  engineer  might,  from  inattention,  omit  to 
sound  the  whistle,  or  ring  the  bell  at  a  road-crossing,  but  such  fact 
would  not  tend  to  prove  him  a  careless  and  negligent  servant  of  the 
company.  The  company  is  only  charged  with  the  duty  of  employ- 
ing  those  who  have  acquired  a  good  character  in  respect  to  the 
qualifications  called  for  by  the  particular  service,  and  no  one  would 
aay  that  a  good  character,  acquired  by  long  service,  was  destroyed 
or  seriously  impaired  by  a  single  involuntary  and  unintentional  fault 
Murphy  v.  Potlock,  15  Irish  0.  L.  244.     But  this  appeal  does  not 
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necessarily  depend  upon  the  correctness  of  this  viov  of  the  effect 
to  be  given  to  a  single  instance  of  neglect.  All  that  the  corpora- 
tion defendant  was  bound  to  do,  after  the  occnrrence,  was  to  inquire 
into  it,  and  ascertain  the  facts,  and  act  in  the  discharge,  or  reten- 
tion of  the  switchman  with  reference  to  the  facts  as  ascertained,  as 
reasonable  prudence  and  care  should  dictate,  and  if  such  care  and 
caution  was  exercised^  the  company  is  not  liable,  although  its  gen- 
eral agent  erred  in  judgment  in  retaining  the  switchman  in  the 
same  service;  Ordinary  care  and  a  reasonable  exercise  of  discretion 
and  judgment  is  all  that  is  necessary  to  absolve  the  corporation 
from  the  charge  of  neglect  of  duty  in  such  a  case. 

The  transaction  upon  which  stress  is  laid,  and  by  force  of  which 
it  is  now  sought  to  charge  the  defendant  with  the  consequences  of 
the  servant's  neglect  on  this  occasion,  and  the  agency  of  the  switch- 
man in  causing  the  accident  on  that  occasion^  was  investigated 
immediately  thereafter  by  the  agent  of  the  defendant  whose  general 
duties  included  such  investigation,  and  who  was  authorized  to 
employ  and  discharge  switchmen  at  that  point  He  had  the  state- 
ment of  the  switchman  himself,  and  in  this  record  we  have  his 
sworn  statement  of  the  same  transaction,  and  assuming,  as  we  musty 
that  the  facts  disclosed  upon  this  trial  were  made  known  to  the 
agent  and  representative  of  the  defendant,  tiien  it  was  certainly  a 
question  of  doubt  whether'the  fault  of  that  accident  was  upon  the 
switchman,  or  the  engineer  in  charge  of  the  train,  that  was  thrown 
from  the  track.  There  is  no  evidence  that  he  rang  the  bell,  or  gave 
other  signal  of  the  approach  of  his  train  as  he  was  bound  to  do  by  the 
rules  of  the  road^  and  of  the  service  upon  a  train  going  south  on 
the  New  Haven  track.  The  switchman  heard  no  signal,  and  only 
learning  of  the  near  approach  of  the  train  by  the  noise  made  by  the 
running  of  the  train,  he  might  reasonably,  in  the  hurry  and  haste 
incident  to  the  occasion,  have  supposed  that  it  was  an  extra  upon 
the  Harlem  tracks  which  did  not  signal  when  going  south,  and 
thus  be  innocently  led  into  the  mistake  causing  the  accident  The 
corporation  might  well  come  to  the  conclusion  that  the  misplacing 
of  the  switch  on  that  occasion  was  not  a  negligent  or  careless  act 
on  the  part  of  the  switchtender.  And  if  a  reasonable  man  might 
infer  that  the  switchman  was  careless,  or  acted  unadvisedly  and 
without  proper  caution,  it  does  not  follow  that  general  carelessness 
and  imprudence  can  be  inferred  from  this^  single  act  in  a  man  as  to 
whose  conduct  on  other  occasions  there  could  be  no  imputation  of 
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negligeuoe,  or  inattention,  or  that  a  want  of  reasonable  care  could 
be  inferred  on  the  part  of  the  corporation  in  retaining  him. 

To  justify  a  recovery  by  the  plaintiff  from  this  single  instance, 
there  must  be  inferred  not  only  the  carelessness  as  characteristic  of 
the  switchman,  and  his  consequent  unfitness  for  that  particular 
service,  but  the  want  of  due  care  in  the  corporation  in  investigating  ■ 
the  occurrence  and  determining  upon  the  retention  of  the  man. 
The  corporation  did  not  guarantee  the  absolute  fitness  of  their 
servants  and  agents  for  their  respective  employments,  und  is  only 
responsible  for  some  fault  in  employing,  or  continuing  them  in  its 
service.  The  question  in  this  case  was,  whether  the  single  occur- 
rence detailed  by  the  witness,  in  connection  with  other  circum- 
stances, and  with  his  general  character  and  conduct,  was  such  as  • 
to  make  it  necessary  for  the  defendant  in  the  exercise  of  proper  care  * 
and  prudence,  such  as  the  law  enjoins,  to  discharge  this  switch- 
man. I  am  clearly  of  opinion  that  there  was  not  sufficient  evidence  • 
to  carry  the  case  to  the  jury.  A  verdict  against  the  defendant, 
based  upon  this  evidence,  would  have  been  against  evidence,  and 
such  being  the  case,  it  was  the  duty  of  the  court  to  nonsuit.  This 
case  as  reported  upon  a  former  trial  (5  Lans.  436),  and  the  decision 
there  made,  is  quoted  with  apparent  approval  by  Mr.  Wharton  in 
his  recent  treatise  on  the  law  of  negligence,  and  the  principle  there 
decided  makes  a  part  of  the  text  of  section  238  of  that  work.  It 
is  not  enough  to  authorize  the  submission  of  a  question,  as  one  of 
fact,  to  a  jury,  that  there  is  ''some  evidence.  A  scintilla  of  evi- 
dence, or  a  mere  surmise  that  there  may  have  been  negligence  on 
the  part  of  the  defendants,  would  not  justify  the  judge  in  leaving 
the  case  to  the  jury."  Per  Williams,  J.,  Toomy  v.  Railway  Co.,  3 
G.  B.  (N.  S.)  146.  The  same  learned  justice  adds  that  ^very  per- 
son who  has  had  any  experience  in  courts  of  justice  knows  very 
well  that  a  case  of  this  sort  against  a  railway  company  could  only 
be  submitted  to  a  jury  with  one  result.  In  another  case  it  is  held 
that  a  judge  will  'not  be  justified  in  leaving  the  case  to  the 
jury  when  the  plaintiff's  evidence  is  equally  consistent  with  the 
absence,  as  with  the  existence  of  negligence  in  the  defendant 
In  such  case  the  party  affirming  negligence  has  altogethei 
failed  to  establish  it,  and  Eable,  G.  J.,  says,  ''that  is  a  rule 
which  ought  never  to  be  lost  sight  of.*  Cotton  v.  Wood,  8  0. 
B.  (N.  S.)  568.  This  rule  applied  to  this  case  leads  to  an  affirm- 
ance of  the  judgment,  for  it  cannot  be  denied  that  the  evidence 
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is  HS  consistent  with  the  idea  that  the  defendant  did  care- 
fully investigate  the  occurrence  of  which  evidence  was  given,  and 
with  proper  prudence,  and  in  the  exercise  of  due  care,  continue 
McQerty  in  its  employ,  as  that  they  were  negligent  in  the  perform- 
ance of  that  duty,  and  cai'elessly,  or  imprudently  retained  hiin 
with  knowledge  that  he  was  not  a  proper  man  for  the  position. 
At  most  the  jury  could  only  conjecture  that  the  defendant  might 
have  been  wanting  in  the  care  and  caution  proper  to  be  exercised 
in  such  a  case,  and  if  so,  the  case  was  properly  withheld  from  the 
jury.  Avery  v.  Bowden,  6  E.  &  B.  973,  974;  McMahofi  v.  Lennard, 
6  H.  of  L.  Gases,  970,  993. 

I  am  of  the  opinion  that  the  plaintiff  was  rightfully  nonsuitedt 
and  that  the  judgment  should  be  affirmed. 

All  oonour,  except  Folqbb,  J.,  not  Toting. 

JudjfmmU  qfirm§d. 


Tatlob,  appellant,  v.  Oilldhs  et  aL 

TVade^mark^^thewordi  ^gdd  medal." 

n*  woidt  "gold  medal "  in  the  name  of  a  mapaftdnrad  artido  eaoiiol  1m 
pvotoetod  as  a  trade-mark,  whether  or  not  a  'gold  medal  hae  been,  in  fact 
awarded  in  a  oompetitive  exhibition. 

ACTION  to  restrain  the  use  of  the  worda  ''gold  medal"  in  the 
name  of  a  manufactured  article.  The  opinion  states  the  facts. 
Judgment  dismissing  the  complaint  was  aflirmed  at  Gtonend  Term. 
The  plaintiff  appealed  to  tiiis  oourt 

De  Witi  0.  Browtiy  for  appellant.  Plain  till  had  a  right  of  action 
Against  the  defendants  for  infringement  upon  his  trade-mark  in 
ulnng  the  words  ''gold  medal."  Amoskeag  Manufacturing  Co.  f. 
Spear,  2  Sandf.  604;  0.  afid  E,  Spring  do.  v.  H.  R.  Q.  Spring  ^h., 
45  N.  Y.  291,  298;  Oillott  y.  Bastabrook,  48  id.  874. 


334  NEW  YORK, 

Taylor  t.  GUlieB. 


8.  Jones,  lor  respondents.  The  words  "  gold  medsA "  simply 
denote  quality,  and  therefore  conld  not  be  used  as  a  trade-mark. 
Amosheag  Manufacturing  Co.  ▼.  Spear,  2  Sandf .  612;  Oorwin  ▼• 
Daly,  7  Bosw.  226-228;  Bumeit  y.  Phalon,  9  id.  192;  QiUott  y. 
Eastahrook,  48  N.  T.  374;  C.  and  JS.  Spring  Co.  y.  H.  B.  C.  Spring 
Co.,  46  id.  291. 

Per  Curiam.  The  question  in  this  case  is,  whether  the  words 
^gold  medal/'  used  on  the  wrapper  of  an  article  of  saleratus  manu- 
factured by  the  plaintiff^  constitutes  a  trade-mark^  to  which  he  has 
an  ezclosiye  right  of  use  as  against  the  defendants.  The  words  in 
question  were  used  upon  a  wrapper,  or  label,  placed  upon  the  pack- 
ages of  saleratus,  in  two  forms:  '^  Herrick  Allen's  Oold  Medal 
Saleratus "—"  L  Monroe  Taylor's  Gold  Medal  Saleratus."  The 
wrapper  contained  no.  representation,  of  a  medal  of  any  sort 
The  wrappers  used  by  the  defendants  did  contain,  besides  the 
words  ''Oillies'  Oold  Medal  Saleratus/'  an  engrayed  represen- 
tation of  a  medal.  The  learned  judge  before  whom  the  case 
was  tried  without  a  jury,  has  found  that  the  defendants'  labels 
were  not  a  fac  simile,  nor  an  imitation,  colorable  or  otherwise,  of 
(he  plaintiff's  labels;  that  they  were  not  designed,  or  calculated  to 
deceive  purchasers,  nor  to  lead  them  to  believe  that  they  were  bay  • 
ing  the  plaintiff's  saleratus,  when  they  were,  in  truth,  buying  the 
defendants'. 

He  also  found  that  the  universally  accepted  and  ordinary  mean- 
ing of  the  term  ''gold  medal  "  is  to  indicate  a  degree  of  merit,  or 
quality,  and  that  '*  no  new  attribute,  or  ofBce,  is  impressed  on  said 
term,"  by  the  use  of  it  on  plaintiff's  labels;  that -such  term  does 
not,  when  used  in  connection  with  articles  of  merchandise,  indicate 
either  ownership  or  origin,  and  that  the  plaintiff  has  no  right,  or 
property,  in  the  use  of  those  words,  so  as  to  entitle  him  to  the 
exclusive  use  of  them  on  labels  for  saleratus  manufactured  by  him, 
as  a  trade-mark. 

Whether  the  decision  of  the  judge  as  to  the  meaning  of  the  term 
**  gold  medal "  in  this  connection  is  or  is  not  to  be  deemed  to  be  made 
on  a  question  of  fact,  we  deem  it  to  be  clearly  correct.  The  phrase 
imports  an  affirmation,  as  of  matter  of  fact,  that  plaintiff's  saleratus 
had  been  awarded  a  gold  medal,  in  some  competitive  exhibition,  for 
its  excellence.  The  use  and  meaning  of  such  distinctions  has  become 
io  common  that  the  court  may,  from  its  own  knowledge,  supply  any 
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thing  which  might  be  iadefinite  in  the  proof,  or  tb'^  finding.  Gold 
medal  is  equivalent  to  prise  medal  of  the  highest  class.  Such  is 
its  constant  sense  as  applied  to  merchandise.  It  is  an  affirmation  in 
respect  to  fact  and  to  quality,  comprehending,  first,  the  idea  of  its 
haying  been  awarded  for  excellence  in  some  public  competition^ 
and  second,  the  idea  of  the  affirmation  of  the  possession  of  the  actual 
excellence  thus  attested.  Taking  this  to  be  the  just  sense  of  the 
words,  they  are  not  capable  of  being  a  trade^mark.  They  do  not 
indicate  origin  or  ownership.  Indeed,  they  cannot  do  so  as  long  as 
other  gold  medals  can  be  awarded  in  other  competitions;  for,  in 
respect  to  any  such  article,  the  right  of  such  person  to  whom  a  gold 
medal  had  been,  or  should  be  awarded,  would  be  equal  to  announce 
the  fact  that  his  product  had  been  so  distinguished. 

The  cases  sustain  the  views  stated.  In  Baity  v.  Hilly  Am.  Trade- 
Mark  Oases,  699;  8  Law  Times  (N.  S.),  791,  an  ezclusiye  right  in 
the  words  ^*  Prize  Medal,  1862,"  as  a  mark  upon  pickles,  was  denied. 
It  was  thought  impossible  that  the  words  in  question  could  indi- 
cate a  particular  manufacturer.  A  trade-mark,  to  be  valid  as  such, 
must  be  a  distinguishing  mark  of  the  goods  to  which  it  is  attached; 
distinguishing  them  as  to  origin,  and  not  as  to  kind  or  qualitj. 
Am.  Trade-Mark  Oas.  736.  And  on  the  same  principle,  the  attempt 
to  secure  as  a  trade-mark  the  phrase  ''gold  medal  clothing,"  under 
the  statute  of  the  United  States  on  that  subject,  was  rejected  by 
the  patent  office.  Browne  on  Trade-Marks,  89,  §  133.  Such'  a 
mark,  if  allowed  and  protected,  would  secure  to  the  first  gold  med- 
alist, the  right  thus  to  distinguish  his  wares,  to  the  exclusion  of  all 
future  successful  competitors.  It  falls  within  the  scope  of  the 
reasoning  of  Judge  Dxjbb  in  respect  to  the  use,  as  a  trade-mark,  of 
the  appropriate  name  of  a  manufactured  article.  He  says,  a  right 
to  such  a  use  could  only  exist  in  those  who  have  an  exclusive  right 
to  produce  the  article  itself.  Petridge  v.  WelUj  4  Abb.  Pr.  144,  as 
cited  in  PhdUnh  v.  Wright,  5  Phik.  464;  Am.  Trade-Mark  Oas. 
309.  So  in  this  case,  to  sustain  an  exclusive  right  to  the  statement 
as  of  fact,  and  by  way  of  trade-mark,  that  the  plaintiffs  saleratus 
is  gold  medal  saleratus,  it  would  be  needful  that  he  should  make 
cut  that  no  one  else  could  have,  or  make  saleratus  for  which  a  gold 
medal  might  be  awarded. 

The  case,  in  our  opinion,  falls  within  the  principle  stated  in 
^ke9  V.  Landgraffy  ''in  respect  to  words,  marks  or  devices  which 
4o  not  denote  the  goods,  or  property,  or  particular  place  of  business 
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of  a  person,  but  only  the  nature,  kind  or  quality  of  the  articles  in 
which  he  deals,  a  different  rule  prevails;  no  property  in  such  wordB^ 
marks,  or  devices,  can  be  acquired."  17  Barb.  608.  And  to  the 
same  effect,  in  OcunaeU  v.  Davis,  ante,  Folgeb,  J. .  giving  the  opinion 
of  the  courty  says:  "  The  general  rule  is  against  appropriating  mere 
words  as  a  trade-mark.  An  exception  is  of  those  indicating  origin 
or  ownership,  having  no  reference  to  quality  or  use.  When  they 
are  used  to  signify  a  fact,  or  when,  with  what  purpose  soever  used, 
they  do  signify  a  fact,  which  others  may  use  of  them  express  with 
equal  truth,  others  have  an  equal  right  to  them  for  that  purpose.'' 
The  case  of  The  Collins  Co.  v.  Cowan,  3  Eay  &  Johns.  428,  cited  by 
him,  sustains  that  position. 

It  can  scarcely  need  to  be  added,  that  if  the  law  does  not  allow 
one  to  whom  a  gold  medal  has  been  awarded  for  the  excellence  of 
his  product,  to  use  that  phrase  as  a  trade-mark,  it  much  more  will 
not  protect  the  exclusive  use  of  the  phrase  where  the  foundation  of 
fact  is  wanting.  To  allow  an  exclusive  right  to  its  use  in  such  a 
case,  would  be  equivalent  to  protecting  that  which,  if  it  operate  at 
all,  savors  of  imposition  upon  the  public,  and  partakes  of  the  char> 
acter  of  a  false  representation.  FlavM  v.  Harrison,  19  Eng.  Law 
and  Eq.  16;  Psrry  v.  TruefM,  6  Beav.  66. 

The  findings  distinctly  negative  any  fraudulent  use  in  the  way 
of  imitation,  or  otherwise,  of  labels  like  those  of  the  plaintiff,  and 
of  course  the  effect  of  any  snoh  element  is  exolnded  from  consider- 
ation. The  case  stands  upon  the  want  of  legal  right  in  the  plain- 
tiff  to  the  exclusive  use  of  the  phrase  ''  gold  medal ''  as  a  trade* 
mark  of  his  saleratus. 

The  case  is  well  considered  in  the  opinion  of  the  (General  Term 
of  the  Common  Fleas,  upon  which,  as  well  as  for  the  reasons  aboT« 
assigned,  we  think  the  judgment  should  be  aflirmed. 


All  oononr,  Allut,  J.,  in  result-  AiroBBwa,  J.,  not  sitting. 

Judgmmit  qfirmi. 


DEOEMBEB  TBBM,  1874.  SSfl 


Tilton  T.  Beeohw. 


Tn/roJT  T.  Bebchsb,  appellant 
mv.Y.vm 

Bitt^partieiiiariinaeiian€f€rim»con, 

la  an  adion  of  erim,  am.,  the  application  of  defendant  for  a  bill  of  pafUmdMa 
was  refofled  on  the  ground  of  want  of  power  to  grant  the  hill.    HM^^nw 

: '  on  appeal.  The  court  below  had  the  power  to  grant  a  bill  of  parttealaia, 
although  the  granting*  or  refusing  thereof,  waa  discretionaiy. 

ACTION  for  crim.  eon.  The  complaint  alleged  that  defendant 
had  criminal  intercourse  with  the  wife  of  plaintiff  ''on  or 
about  the  10th  day  of  October^  1868^  and  on  divers  other  days  and 
times,  after  that  day,  and  before  the  commencement  of  this  action/* 
at  the  house  of  plaintiff  and  of  defendant  Defendant  moved 
that  the  plaintiff  be  required  to  furnish  '*  a  statement  in  writing  of 
the  particular  times  and  places  at  which  he  (plaintiff )  expects,  or 
intends  to  prove  that  any  acts  of  adultery,  or  criminid  intercourse 
took  place  between  defendant  and  the  wife  of  plaintiff.''  The 
motion  was  denied  by  the  Oity  Oourt  of  Brooklyn  where  the  action 
was  brought,,  on  the  ground  that  the  court  had  no  power  to  grant 
the  bill  of  particulars.  An  appeal  at  General  Term  was  heard  by 
two  judges  who  disagreed,  whereupon,  according  to  statute,  the 
action  of  the  court  of  first  instance  was  sustained.  Defendant 
then  appealed  to  this  court. 

WiUiam  M.  EvartSj  for  appellant  The  order  of  the  Oenend 
Term  is  appealable  to  this  court.  Code,  §  11;  Russell  v.  Oonn,  20 
N.  Y.  81;  People  v.  Central  Railroad  Go.y  29  id.  418;  Beach  v. 
Chamberlain,  3  Wend.  366.  At  common  law  the  court  has  power 
to  order  a  bill  of  particulars  in  any  action,  without  regard  to  its 
nature,  subject  or  form.  1  Phil,  on  £v.  799;  Comm.  v.  SneUing^  15 
Pick.  321;  Hancock's  Appeal,  64  Penn.  St  470;  Early  v.  Smith,  12 
Irish  0.  L.  35;  Wren  v.  Weild,  L.  R,  4  Q.  B.  213;  Tidd's  Pr. 
526;  Vischer  v.  Conant,  4  Cow.  396.  The  Code  does  not  diminish, 
but  enlarges  this  power.  Code,  §§  158,  469.  A  bill  of  particulars 
ma;  be  ordered  in  an  action  of  tort.  Jones  v.  Bewiche,  L.  R,  5  0, 
P.  32;  Comm.  v.  Snelling,  15  Pick.  321;  Early  v.  Smith,  12  Irish 
U.  L.  35;  Wren  y.  Wield,  L.  R.,  4  Q.  B.  213;  Visn&r  v.  Conani,  4 
Cow.  39.6;  Doe  \.  Phillips,  6  T.  R597;  Doe  y.  Broad,  2  Scott  N 
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S.  685 ;  Humfhrmi  t.  CoUleyou,  4  Oow.  54 ;  Eirwin  t.  Johsu^  3 
Hodges,  380;  Johnson  v.  Birlogf  5  B.  &  A.  540.  Davif  ▼.  Ohii^nnan, 
6  A.  ft  E.  767;  Webster  y.  Jones,  7  Dowl.  ft  B.  774.  A  bill  of  par- 
ticnlare  may  be  ordered  in  a  criminal  proceeding.  Sex  y.  Hodgson, 
3  C.  P.  445;  Bex  y.  Bootyman,  5  id.  300;  Bex  y.  Ourwood,  3  A.  ft 
E.  815;  Beg.  y.  Flower,  3  Jnr.  658;  Comm.  y.  6Vfa9,  1  Ctny*  466;  1 
Bawk.  P.  0.,  chap.  83,  §  13 ;  Ooddard  y.  Smith,  6  Mod.  261; 
Comm.  y.  Davis,  11  Pick.  432;  Lambert  y.  People,  9  Cow.  578, 587; 
Ciomm.  y.  SneUing,  15  Pick.  321.  In  an  action  of  mim.  eofu,  or  for 
a  diyorce,  an  order  for  a  bill  of  particulars  is  proper.  Higgs  r. 
Eiggs,  11  Wend.  154;  Bancroft  y.  Bancroft,  3  S.  ft  T.  610;  Sander- 
son y.  Sanderson,  20  Wend.  261;  Codrington  y.  Codriiigton,  3  S.  ft 
T.  368 ;  Porter  y.  Porter,  id.  596:  Winscom  y.  W^fn^ccwi,  id.  380; 
Grafton  y.  Grafton,  28  L.  T.,  N.  S.  144 ;  ^lefa^TW  y.  Adams,  16 
Pick.  254 ;  Brown  y.  Brown,  L.  B.,  1  P.  and  D.  461;  Shaw  y. 
<i?/<a«;,  2  S.  ft  T.  642;  Greaves,  y.  Greaves,  L.  B.,  2  P.  and  D.  423; 
Lalour  y.  Zo^our,  2  S.  ft  T.524;  Steele  y.  5i^fe,  1  Dall.  409;  Gar- 
rat  y.  Garrat,  4  Teates,  244;  Hancock's  Appeal,  34  Penn.  St  470; 
Gardner  y.  Gardner,  2  Gray  (Mass.),  434;  Harrington  y.  Harring- 
ton,  107  Mass.  329;  fFoorf  v.  TToorf,  2  Paige,  108,  112;  17  Abb.Pr. 
48;  2  Oreenl  Ev.,  §  461;  Bishop  on  Mar.  and  Diy.,  §  315;  Morris 
y.  Miller,  4  Burr.  2057;  Datia  y.  Kingdom,  1  N.  Y.  S.  0.  492.  It 
c;annot  be  objected  that  the  matters  of  which  particulars  are  sought 
are  more  within  defendant's  knowledge  than  plaintiff's.  Wood  y. 
Wood,  2  Paige,  113;  Lambert  y.  People,  9  Cow.  578,  592.  Defendant 
ought  not  to  be  required  to  take  risk  of  going  to  trial  relyiagon  his 
right  to  object  to  any  eyidence  of  acts  not  specifically  stated  with 
times  and  places  in  the  complaint  HancocVs  Appeal,  64  Penn. 
St  470.  Defendant  was  right  in  applying  for  a  bill  of  particu- 
lars, instead  of  moying  to  make  the  'complaint  more  definite  and 
certain.  Smith  y.  Hicks,  5  Wend.  48;  Matthews  y.  Hubbard,  47  N. 
Y.  478;  Kreiss  y.  Seligman,  8  Barb.  439;  5  How.  Pr.  439;  HufU  y. 
Hunt,  2  S.  ft  T.  574;  Green  y.  Green,  33  L.  J.  (Mat)  83;  Lute  y. 
Lute,  2  S.  ft  T.  568;  Suggate  v.  Suggate,  1  id.  489.  The  applica- 
tion was  not  made  out  of  season,  and  could  not  be  denied  on  that 
ground.  Uiompson  y.  Erie  Railroad  Co.,  9  Abb.  (N*.  S.)  230; 
Totes  y.  Bigelow,  9  How.  Pr.  186. 

Soger  A.  Pryor,  for  respondent    The  order  was  a  matter  ^f  dii- 
oretion,  and  is  not  reyiewable  here.    Paul  y.  Mun^  er,  47  N.  Y.  471; 
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BlackU  T.  WOmm,  6  Bobw.  682;  FuOeHon  y.  Oayhrd,  1  Bob.  551; 
Medbury  t.  Swan,  46  N.  Y.  200;  MoGoun  t.  JViwr  ForJr  and  Hud- 
9on  River  Railroad  Co.,  50  id.  177;  Liwrmore  ▼.  Srainiridgo,  15 
Abb.  Pr.  (N.  S.)  437;  SAuMetoorth  t.  (Ttnitfr,  55  N.  Y.  629;  (Troy 
y.  Fiske,  53  id.  630;  Peoph  ▼.  Mff,  id.  549;  Townnnd  ▼.  HwdriekB, 
40  How.  Pf.  157;  i/tVfa  t.  />at;M,  53  N.  Y.  350;  Shtman  y.  5^qp, 
52  id.  404;  Carrington  y.  i^/o.  Railroad  Co.,  id.  583;  Pm^j^  y. 
Behoonmaior,  50  id.  500;  Oushman  y.  Brundsti,  id.  296;  Souihwiek 
y.  SotUhwick,  49  id.  520;  Daifey  y.  Graham,  48  id.  658;  Tbyfor  y. 
^00^,  id.  687;  Farmton  y.  &roAr,  8  Abb.  Pr.  (N.  &)  385;  CioJman  y. 
/>tom,  50  N.  Y.  572;  ^rotiw  v.  Leigh,  13  Abb.  Pr.  (N.  8.)  305; 
So7fa9  y.  Duff,  42  N.  Y.  256;  Hasbrook  y.  Kingston,  eic,  5  Abb. 
Pr.  (N.  S.)  399;  Fan  De  Water  y.  JTefeay,  1  N.  Y.  543;  Sehaeitler 
y.  Gardiner,  47  id.  404;  Matthews  y.  Hubbard,  id.  428.  The  order 
of  Speoial  Term  does  not  show  that  the  motion  was  denied  solely 
on  the  ground  of  want  of  power.  Error,  to  be  ayailable  on  appeal, 
must  appear  on  the  faoe  of  the  record  under  reyiew.  Russell  y. 
Oonn,  20  N.  Y.  81;  Wright  y.  Hunter,  46  id.  412;  Sands  y.  Orooke, 
id.  564;  Downtng  y.  Kelly,  48  id.  433,  Tracy  y.  AUmeyer,  46  id.  598, 
604,  605;  Laning  y.  New  York  Central  Railroad  Co.,  49  id.  538, 
Oushman  y.  Brundeti,  50  id.  296.  If  the  oomplaint  was  defectiye 
in  failing  to  specify  times  and  places,  the  proper  remedy  was  by 
motion  to  make  more  definite  and  certain,  pursuant  to  section  160 
of  the  Code.  People  y.  Ryder,  12  N.  Y.  440,  442 ;  Prindle  y. 
Caruthers,  15  id.  425;  Murphy  y.  Kipp,  1  Duer,  659;  Matthews  y. 
Hubbard,  47  N.  Y.  428;  People  y.  Waring,  4  Wend.  200;  Wood  y. 
Wood,  2  Paige,  108.  Assuming  that  section  158  of  the  Oode  applies 
to  this  case,  the  bill  of  particulars  was  properly  refused.  Young 
y.  De  Mott,  1  Barb.  30;  Blackie  y.  NeOson,  6  Bosw.  681;  2  Oreenl. 
on  Ey.,  §  41;  Codogan  y.  Burgess,  2  Hagg.  Con.  B.  227;  2  Wait's  Pr. 
851;  47  N.  Y.  428;  Bowman  y.  Earh,  3  Duer,  694. 

Bapallo,  J.  The  only  question  arising  upon  the  present  appeal, 
which  is  reyiewable  in  this  court,  is  whether  or  not  the  oourt  below 
had  power  to  grant  the  application  of  the  defendant  If  it  possessed 
that  power,  and  under  the  mistaken  impression  that  the  power  did 
not  exist,  denied  the  application  on  that  ground,  we  haye  jurisdic- 
tion, and  it  is  our  duty  to  correct  that  error  of  law  and  remit  the 
case  to  the  oourt  below,  with  a  direction  that  the  notion  be  heard. 
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at  Special  Term  upon  the  merits.  People  y.  Ifew  York  Central 
Saaroad  Co.,  29  N.  T.  418;  Brawn  t.  Brawn,  58  id.  609. 

This  is  the  extent  to  which  we  interfere  with  orders  made  upon 
application  which  do  not  rest  upon  strict  legal  right,  bat  inToIve  an 
exercise  of  discretion  on  the  part  of  the  courts  below. 

It  is  not  contended  on  the  part  of  the  appellant,  and  it  would 
haTC  been  useless  to  contend,  that  the  present  application  was 
founded  upon  legal  right,  or  that  it  did  not  rest  in  the  discretion  of 
the  court,  nor  that  if  the  order  appealed  from  was  the  result  of  a 
fair  exercise  of  that  discretion,  we  should  be  asked  to  review  it. 
The  ground  of  the  appeal  is  that  the  judge  to  whom  the  application 
was  originally  made  at  Special  Term,  decided  that  he  had  no  power 
to  grant  the  relief  sought,  and  that  he  erroneously  held  that  such 
relief  could  have  been  granted,  and  should  hare  been  applied  for 
under  section  160  of  the  Oode  of  Procedure,  and  could  be  obtained 
by  no  other  proceeding,  and  that  the  defendant  is  entitled  to  hare 
this  error  of  law  corrected,  and  his  application  duly  considered 
without  being  embarrassed  by  the  legal  difficulties  supposed  to  stand 
in  its  way. 

The  first  point  for  our  consideration  is,  whether  in  fact  the  case 
was  disposed  of  in  the  court  below  on  the  question  of  power.  If 
it  was,  we  are  then  called  upon  to  decide  whether  or  not  the  power 
existed,  and  if  we  find  that  it  did,  the  defendant  is  entitled  to  the 
unembarrassed  exercise  of  the  discretion  of  the  court  in  which  his 
cause  is  pending,  upon  the  question  whether  or  not  justice  demands 
that  his  application  be  granted. 

The  best  eyidence  on  the  first  point  is  the  order  of  the  court 
denying  the  defendant's  motion.  This  order  recites,  among  other 
things,  that  an  order  had  been  granted  requiring  the  plaintiff  to 
show  cause  why  he  should  not  deliver  to  the  defendant's  attorneys 
'^  a  statement  in  writing  of  the  particular  times  and  places  at  which 
he  expects,  or  intends  to  prove,  that  any  acts  of  adultery,  or  crim* 
inal  intercourse  took  place  between  the  defendant  and  the  wife  of 
the  plaintiff."  It  denies  the  motion  ''on  the  ground  that  the 
court  had  no  power  to  grant  the  same,  and  on  the  other  grounds 
stated." 

If  the  words  "  and  on  the  other  grounds  stated  "  had  been  omit* 
ted,  it  is  very  clear  that  the  order  would  conclusively  establish  that 
the  motion  was  denied  solely  on  the  ground  of  a  sunpoeed  want  of 
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power  to  grant  it.  What  qnalificationy  then,  was  intended  by  the 
insertion  of  these  words  P 

We  mast  suppose  that  the  learned  judge  referred  to  the  gr#unds 
stated  by  himself  in  the  opinion  which  he  delivered  eotemporane- 
onsly  with  the  order,  and  in  which  he  set  forth  the  reasons  for  his 
decision.     Any  other  supposition  would  be  unreasonable. 

This  opinion  presents  with  much  force  the  reasons  for  holding 
that  he  had  no  power  to  grant  the  motion.  But  in  no  part  A  it 
does  he  say  that  he  has  exercised  his  discretion  as  to  the  merits  of 
the  application,  and  determined  that  it  should  be  denied  upon  the 
merits. 

The  learned  judge  after  commenting  on  the  subject  of  bills  of 
particulars  in  actions  of  tort,  and  showing  that  ordinarily  they  will 
not  be  granted  in  that  class  of  actions,  says:  ''  But,  as  I  have  said, 
the  question  is  as  to  the  power  of  the  court,"  and  he  proceeds  to 
sustain  his  position  that  the  court  has  no  such  power  by  arguing 
that  the  defendant  could  have  obtained  an  adequate  remedy  by  a 
motion  under  section  160  of  the  Oode  to  make  the  complaint  more 
definite  and  certain,  and  that  that  was  the  appropriate  and  sole 
remedy. 

After  a  careful  examination  of  the  opinion,  we  are  satisfied  that 
it  does  not  in  any  substantial  respect  qualify  the  statement  in  the 
order,  that  the  motion  was  denied  on  the  ground  of  want  of  power, 
and  that  the  ''  other  grounds  stated  "  are  that  a  different  remedy  is 
provided  by  the  Code,  and  the  party  is  confined  to  the  one  thus 
provided. 

This  being  the  shape  in  which  the  case  comes  before  us,  we  think 
that  it  presents  a  question  of  law,  and  is  therefore  appealable  to 
this  court. 

It  may  not  be  absolutely  essential  to  consider  the  question,  whether 
the  particulars  sought  could  have  been  obtained  under  section  160, 
by  an  application  to  make  the  complaint  more  definite  and  certain. 
If  the  power  to  order  particulars  existed  before  the  enactment  of 
that  section,  it  is  not  thereby  abrogated;  the  most  that  could  be 
said  upon  the  subject  is,  that,  if  section  160  affords  an  appropriate 
remedy,  the  court  might  require  the  party  to  resort  to  that  remedy. 
Both  remedies  might  consistently  exist  together.  But  so  much 
stress  has  been  laid  on  the  assertion  that  a  remedy  could  have  beec 
obtained  under  section  160,  that  it  is  proper  to  ascertain  whether 
or  not  that  position  is  soand. 
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The  language  of  the  seclnon  is:  ''When  the  allegations  of  m 
pleading, are  so  indefinite,  or  nnoertain,  that  the  preoise  natnre  of 
the  charge,  or  defense,  is  not  apparent,  the  court  may  require  the 
pleading  to  be  made  definite  and  certain." 

It  will  be  observed  that  it  is  only  where  the  precise  naiure  of  the 
charge  is  not  apparent  that  an  application  can  be  made  under  thit 
section.  It  eaables  a  party  to  obtain  a  definite  statement  in  the 
pleadings  of  the  nature  of  the  charge  intended  to  be  made  against 
him,  but  not  of  the  particulars  or  circumstances  of  time  and  place. 
For  this  purpose  a  different  proceeding  is  pointed  out,  yiz.,  an  appli* 
cation  under  section  158,  which  provides,  among  other  things,  thai 
'^  the  oourt  may  in  aU  cases  order  a  bill  of  particulars  of  the  claim 
of  eithej;  party  to  be  furnished.'' 

It  is  evident  that  in  the  present  case  there  was  no  occasion  for 
an  application  under  section  160,  to  make  the  complaint  more  defl* 
nite  and  certain.  There  is  no  uncertainty,  or  indefiniteness  in 
respect  to  the  nature  of  the  charge  made  against  the  defendant. 
The  difficulty  under  which  he  claims  to  be  laboring  is,  that  the 
complaint  does  not  point  out  the  times,  or  occasions  when  the 
alleged  offenses  are  claimed  to  have  been  committed,  but  avert 
simply  that  they  were  committed  ''on  the  10th  of  October,  1368, 
and  on  divers  other  days  and  times  after  that  day,  and  before  the 
commencement  of  this  action,''  thus  covering  a  period  of  very 
nearly  six  years,  the  action  having  been  commenced  in  August 
1874.  He  denies  that  the  acts  charged  were  ever  committed,  but 
claims  that  for  the  purpose  of  preparing  his  defense,  it  is  necessary 
that  he  should  be  furnished  with  the  particulars  of  time  and  place, 
in  order  that  he  may  summon  witnesses  to  rebut  such  evidence  as 
may  be  brought  against  him,  or  explain  the  circumstances  which 
may  be  proved,  and  upon  which  the  plaintiff  may  rely  to  establish 
the  charge. 

In  actions  upon  money  demands  consisting  of  various  items,  a 
bill  of  particulars  of  the  dates  and  description  of  the  transactions 
out  of  wliich  the  indebtedness  is  claimed  to  have  arisen,  is  granted 
almost  as  a  matter  of  course,  and  this  proceeding  is  so  common 
and  familiar,  that,  when  a  bill  of  particulars  is  spoken  of,  it  is  ordi« 
narily  understood  as  referring  to  particulars  of  that  character* 
But  it  is  an  error  to  suppose  that  bills  of  particulars  are  confined 
to  actions  involving  an  account,  or  to  actions  for  the  recovery  of 
money  demands  arising  upon  conti'act.     A  bill  of  particulars  ie 
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appropriate  in  all  descriptions  of  actions  where  the  droomstances 
are  such  that  Justice  demands  that  a  party  should  be  apprised  of 
the  matters  for  which  he  is  to  be  put  for  trial  with  greater  particu- 
larity than  is  required  by  the  rules  of  pleading.  They  have  been 
ordered  in  actions' of  libel;  escape,  Datfies  y.  Ohapman,  6  Ad.  i 
Al.  767;  7  D.  &  R  774;  trespass,  Johnson  y.  Birlejf,  6  B.  ft  A.  540; 
troyer,  Humphrey  y.  Oottleyou,  4  Oow.  54;  and  in  ejectment.  Vis- 
eker  y.  Oonantf  4  Oow.  396  Eyen  in  criminal  cases  the  instances 
in  which  the  courts  haye,  by  analogy  to  the  practice  in  ciyil  actions, 
ordered  bills  of  particulars,  are  frequent,  yiai.:  On  an  indictment 
for  being  a  common  barrator,  where  a  general  form  of  pleading  is 
allowed.  Hawkins'  P.  0.,  B.  1,  chap.  83,  §  13;  Ooddard  y.  Smithy 
6  Mod.  261;  CommonwodUh  y.  Davis,  11  Pick.  432.  On  an  indict- 
ment for  nuisance,  the  prosecutor  has  been  required  to  specify  par- 
ticulars of  the  separate  acts  of  nuisance  which  he  intended  to  proye^ 
Rez  y.  Ourwood,  3  Ad«  ft  El.  815;  Begina  y.  Flower ^  3  Jur.  558, 
and  in  a  prosecution  for  embezzlement,  Bex  y.  Hodgson,  3  Oarr.  ft 
P.  422;  Bex  y.  Bootiffnan,  5  id.  300;  and  in  England  there  is  noth- 
ing more  common  at  the  present  day  than  to  order  particulars  to 
be  filed  in  an  action  for  diyoroe,  either  on  the  ground  of  cruelty  or 
adultery;  and  this  is  done  on  the  application  either  of  the  defend- 
ant,  or,  in  cases  where  the  wife  is  defendant,  of  the  person  with 
wLom  she  is  alleged  to  haye  committed  adultery,and  who  under  the 
Statute  of  20  and  21  Victoria,  chap.  85,  is  joined  with  her  as  co- 
respondent for  the  purpose  of  being  mulcted  in  damages.  These 
cases  show  yery  clearly  the  opinion  of  the  English  courts  that  a  bill 
of  particulars  can  be  ordered  in  an  action  for  orim.  eon,,  because 
section  33  of  the  statute  last  referred  to,  expressly  proyides  that, 
where  the  alleged  adulterer  is  named  in  the  petition  as  co-respondent, 
**  the  claim  made  by  eyery  such  petition  shall  be  heard  and  tried  on 
the  same  principles,  in  the  same  manner,  and  subject  to  the  same 
or  the  like  rules  and  regulations  as  actions  for  criminal  conyersa- 
tion  are  now  tried  and  decided  in  courts  of  common  law."  Undei 
this  proyision,  particulars  haye  been  ordered  on  the  application  of 
the  co-respondent,  as  well  as  of  the  respondent.  Higgs  y.  Higgs, 
11  W.  B.  154;  and  see  Hunt  y.  Hunt  and  Duke,  2  Swab,  ft 
Trist.  The  cases  in  which  the  complaint  has  been  required  to 
furnish  particulars  on  the  application  of  the  respondent,  are  too 
numerous  to  justify  their  citation  here.  There  are  nearly  a  dozen 
in  volumes  2  and  3  of  Swabey  ft  Tristram's  Probate  and  Diyorce 
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Court  Beports^  which  we  have  examined,  and  a  Bimilar  order  waa 
made  by  the  Supreme  Oonrt  of  Massachusette,  in  1884,  in  the  oaae 
of  Adams  v.  Adams,  16  Pick.  254. 

In  this  State,  Chancellor  Walworth  in  the  case  of  Wood  t. 
Wood,  2  Paige,  108,  laid  down  the  roles  which  have  since  goTemed 
in  actions  between  husband  and  wife  for  divorce,  and  rendered  appli* 
cations  for  bills  of  particulars  unnecessary.  It  must  be  remembered 
that  here,  when  the  charge  of  adultery  is  denied,  the  issue  must  be 
tried  by  jury,  unless  the  parties  consent  to  a  difFerent  mode  of  trial, 
and  it  is  even  doubtful  whether  they  should  be  permitted  so  to 
consent  But  in  a  contested  case,  the  chancellor  laid  down  the  rule 
as  follows:  ''The  only  safe  and  prudent  course  is  to  require  the 
charge,  whether  of  crimination  or  recrimination,  to  be  stated  in 
the  pleadings,  and  in  the  issues,  in  such  a  manner  that  the  adverse 
party  may  be  prepared  to  meet  it  on  the  trial.  If  the  persons  with 
whom  the  adultery  was  committed  are  known,  they  must  be  named 
in  the  defendant'^  answer,  and  the  adultery  must  be  charged  with 
reasonable  certainty  as  to  time  and  place.  If  they  are  unknown, 
that  fact  should  be  stated  in  the  answer,  and  in  the  issue,  and  the 
time,  place  and  circumstances  under  which  the  adultery  was  com- 
mitted, should  be  set  forth.  Neither  party  has  a  right  to  make 
such  a  charge  against  the  other  on  mere  suspicion,  relying  upon 
being  able  to  fish  up  testimony  before  the  trial  to  support  the  alle- 
gation.'' 

The  chancellor  here  speaks  of  setting  forth  the  particulars  in  the 
answer,  because  the  case  before  him  was  one  of  recrimination. 

In  the  case  of  The  CommonweaUh  y.  SneUing,  15  Pick.  321,  Ch* 
J.  Shaw  gave  a  very  thorough  examination  to  the  subject  of  the. 
practice  of  the  courts  of  common  law  in  requiring  bills  of  particu* 
lars,  and  the  principle  upon  which  it  is  founded,  and  after  an  exten- 
sive review  of  the  authorities,  came  to  the  conclusion  that  the 
general  rule  to  be  extracted  from  them  was,  that  where  in  the  course 
of  a  suit,  from  any  cause  a  party  was  placed  in  such  a  situation 
that  justice  could  not  be  done  at  the  trial  without  the  aid  of  the 
information  to  be  obtained  by  means  of  a  specification  or  bill  of 
particulars,  the  court,  in  virtue  of  its  general  authority  to  regulate 
the  conduct  of  trials,  had  power  to  direct  such  information  to  be 
seasoixably  furnished.  The  authorities  cited  by  him  are  decisiona 
in  civil  cases,  but  by  analogy  he  applied  the  principle  to  a  criminal 
prosecution  for  libel,  and  sustained  an  order  requiring  the  prisoner 
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io  famish  particulars  of    his  justification  of  a  general  libelous 
charge  against  a  magistrate. 

The  same  rule  is  laid  down  in  a  recent  case  in  the  Court  of 
Queen's  Bench,  in  Ireland  {Barlm/  v.  Smith,  12  Irish  Com.  L., 
Appendix^  35)>  where  it  was  held,  and  on  the  authority  of  man}  of 
the  same  decisions  which  are  cited  by  Gh.  J.  Shaw,  that  the  rule 
which  governs  the  courts  in  ordering  particulars  to  be  given  i8> 
''  that  in  all  cases,  whether  in  trespass,  trover  or  on  the  case,  the 
court  has  a  general  superintending  power  and  control,  no  matter 
what  the  form  of  the  action  may  be.  If  the  plaint  or  declara* 
tion  is  conceived  in  vague  and  general  terms,  without  specifying 
the  circumstances  under,  or  the  occasions  on  which  the  plaintiff 
relies,  and  the  defendant  satisfies  the  court  by  affidavit,  that  either 
for  the  purpose  of  pleading,  or  of  defense  at  the  trial,  it  is  neces- 
sary that  the  plaintiff  be  more  specific,  and  more  clearly  define  his 
cause  of  action,  the  court  has  a  general  jurisdiction  to  order  the 
plaintiff  to  give  a  more  precise  and  specific  description  of  that  upon 
which  he  relies." 

In  the  case  last  cited,  a  bill  of  particulars  was  ordered  in  a  case 
of  oral  slander.  Although  no  precedent  could  be  found  for  an 
order  for  particulars  in  such  a  case,  the  court  determined  that  the 
circumstances  presented  to  them*  brought  the  case,  by  analogy, 
within  the  reasons  of  those  in  which  particulars  had  been  ordered, 
and  that,  therefore,  they  were  authorized  to  afford  the  relief  required. 

A  reference  to  a  few  of  the  authorities  upon  which  these  decis- 
ions were  founded,  will  show  that  in  almost  every  kind  of  case  in 
which  the  defendant  can  satisfy  the  court  that  it  is  necessary  to  a 
fair  trial  that  he  should  be  apprised  beforehand  of  the  particulars 
of  the  charge  which  he  is  expected  to  meet,  the  court  has  authority 
to  compel  the  adverse  party  to  specify  those  particulars  so  far  as  in 
his  power.  For  instance,  in  Doe  v.  Phillips,  6  T.  B.  597,  an  action 
of  ejectment  was  brought  It  was  made  to  appear  to  the  court  that 
the  action  was,  founded  upon  the  alleged  forfeiture  of  the  term  of 
a  lease  by  the  breach  of  covenants  contained  in  the  lease.  The 
court  ordered  the  plaintiff  to  furnish  particulars  of  the  covenants, 
of  the  breaches,  of  the  times  when,  etc.,  he  meant  to  insist  that  the 
defendant  had  forfeited  the  lease.  To  the  same  effect  was  the  case 
of  Doe  V.  Broody  2  Man.  &  Gr.  523.  So  in  Davies  v.  (Thapman,  6 
Ad.  ft  EL  767,  it  was  held,  that  in  an  action  for  an  ascape,  the 
plaintiff  might  properly  be  ordered  by  a  judge  to  give  a  particular 
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of  the  alleged  escape,  specifying  the  time  and  place,  and  that  the 
plaintiff  was  bound  to  specify  them  precisely,  if  he  could,  and  if 
not,  as  well  as  he  was  able.  Analogous  cases  are  to  be  found 
throughout  the  books.  In  this  State  it  was  long  since  recognized 
that  in  actions  of  ejectment  to  ascertain  the  precise  premises  for 
wliicL  the  plaintiff  was  proceeding,  the  constant  course  was  to 
obtain  a  bill  of  particulars.  Viacher  y.  Oonant,  4  Oow.  396.  And 
so  in  actions  of  trover.  Humphrey  y.  ColtleyoUf^  Oow.  54.  As  I  haye 
already  shown,  there  is  no  class  of  cases  in  which  in  England,  eyen 
at  the  present  day,  it  is  more  common  to  order  particulars  to  be 
%imished  than  in  actions  in  which  adultery  is  charged.  If  the 
charge  is  general  and  vague,  particulars  are  always  ordered.  As 
early  as  the  year  1692,  in  the  case  of  the  proceedings  for  divorce 
against  the  Duchess  of  Norfolk,  before  the  House  of  Lords,  of 
England  (reported  in  8  Hargrave's  State  Trials,  35,  and  Howell'a 
State  Trials,  volume  12,  page  833),  the  duchess  demanded  particu* 
lars  of  the  charge  against  her.  They  were  ordered.  The  complain- 
ant furnished  a  statement  that  the  person  charged  to  commit  the 
crime  with  his  duchess  was  John  Germaine  of,  etc.,  and  that  the 
times  were  between  the  months  of  June  and  December,  1685,  and 
several  times  sincsy  specifying  places.  The  petition  of  her  husband 
was  presented  in  1692.  To  this  charge,  covering  six  years,  she 
answered  that  the  charge  as  to  time  and  place  was  too  general,  and 
did  not  answer  the  end  of  the  order  of  the  House  of  Lords.  A 
further  and  more  definite  bill  of  particulars  was  then  furnished^ 
affording  the  complainant  an  extensive  field  for  proof,  but  at  the 
same  time,  indicating  to  the  defendant  the  periods  and  occasions^ 
in  respect  to  which  she  was  called  upon  to  defend  herself. 

Without  following  the  line  of  English  decisions,  I  come  at  once 
to  those  of  our  own  country.  In  Pennsylvania,  as  early  as  1874,  iu 
the  case  of  Steele  v.  Steele^l  Dall.  409,  after  issue  joined  in  an  action 
for  a  divorce  for  cruelty,  the  court  held  that  the  notice  ought  to  be 
given  of  the  facts  intended  to  be  proven  under  the  general  allega> 
tions  of  the  libel.  In  1805,  in  Oarrat  v.  Oarratj  4  Yeates,  344,  the 
libel  charged  that  the  respondent,  **  on  the  10th  of  June,  1799,  at 
the  county  aforesaid,  and  at  other  times  and  places,  committed 
adultery  with  Esther  Palmer  and  other  lewd  women  to  the  plaintiff 
unknown;"  and  the  court  held  that  unless  the  complainant,  before 
trial,  specified,  in  a  written  notice,  the  times  i^nd  places,  and  attend- 
ant  circumstances,  she  should  be  confined  in  the  evidence  to  acta 
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of  adultery  committed  with  Esther  Palmer.  In  MassachusettSy  ini 
1834,  m  the  case  of  Adams  y.  Adams,  16  Pick.  254,  the  libel  for 
divorce  charged  acts  of  adultery  generally^  and  a  bill  of  partioolara 
was  ordered. 

Most  of  the  authorities  which  I  have  mentioned  consists  of 
adjudications  prior  to  the  amendment  of  1849,  to  section  158  of 
the  Oode  of  Procedure,  which  is  in  these  words:  *'  And  the  court 
may,  in  all  cases,  order  a  bill  of  particulars  of  the  claim  of  either 
party  to  be  furnished.** 

It  must  be  borne  in  mind  that  we  are  now  discussing  simply  a 
question  of  power,  whether,  in  the  case  before  us,  the  court  below 
had  power  to  order  particulars  to  be  furnished;  not  whether,  upon 
the  facts  disclosed  by  the  affidavits,  the  court  below  ought,  or  ought 
not  to  have  ordered  particulars,  but  whether  it  had  the  poioer  so 
to  do.    If  it  made  a  mistake  in  that  respect,  we  must  correct  it. 

If  the  Code  had  been  silent  upon  the  subject  of  bills  of  particu- 
lars, the  four  hundred  and  sixty-ninth  section  would  probably  have 
sufficed  to  preserve  the  authority  of  the  court  to  order  particulars 
in  all  cases  before  accustomed.  But  the  express  authority  confer- 
red by  section  158,  to  order  particulars  in  all  cases,  especially  when 
read  in  view  of  the  cases  which  have  been  cited,  and  in  which  .par* 
ticulars  had  been  ordered,  would  seem  to  place  the  question  beyond 
doubt. 

Many  of  the  arguments  on  the  part  of  the  plaintiff  are  more 
proper  to  be  addressed  to  the  court  of  original  jurisdiction,  on  the 
question  of  the  exercise  of  its  discretion,  than  to  this  tribunal.  It 
is  claimed  that  an  important  element  in  the  plaintiff's  case  consists 
of  confessions  made  by  the  defendant,  and  that,  if  particulars  are 
ordered,  it  will  be  necessary  to  prove  that  he  confessed  the  acts  to 
have  been  committed  at  the  dates  specified  in  the  biU  of  particulars. 
This  is  an  imaginary  difficulty.  It  would  be  absurd  to  suppose 
that  any  tribunal,  of  ordinary  intelligence,  would  order  a  bill  of 
particulars  in  such  forms  as  to  exclude  evidence  of  general  confes* 
sions.  The  same  argument  was  used  in  the  case  of  Codrington  v. 
Codringlon  and  Andrews,  2  Swab.  &  Trist.  368.  After  an  order 
for  particulars  had  been  granted,  the  complainant  delivered  par- 
ticulars, in  which  he  alleged  that  the  respondent  had  committed 
frequent  acts  of  adultery  between  1859  and  1862,  with  one  Lieu* 
tenant  Mild  may,  at  Malta,  and  during  a  journey  in  Switzerland. 
Savoy,  Sardinia  and  Italy.     Application  was  made  for  further  par 
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ticulars,  and,  it  appearing  that  the  charge  was  founded  upon  the 
contents  of  a  diary  and  letters  of  the  respondent,  which  had  come 
to  the  petitioner's  hands,  it  was  ordered  that,  unless  the  petitioner 
gave  further  particulars,  he  should  be  confined  in  his  proof  to  the 
confessions  contained  in  the  diary  and  letters.  It  is  further  urged  that 
the  defendant  in  such  a  case  needs  no  specification  of  particulars, 
because  he  knows  better  than  any  other,  but  one,  the  details  about 
which  he  seeks  information.  This  is  petitio  principii.  It  assumes 
that  the  defendant  has  committed  the  acts  with  which  he  is  charged, 
while  the  very  question  to  be  tried  is,  whether  or  not  he  has  com« 
mitted  them.  A  further  argument  is  that,  to  make  the  disclosure 
sought,  will  afford  the  defendant  an  opportunity  to  tamper  with 
the  plaintiff's  witnesses.  This  argument  has  been  used  in  many  of 
the  cases  to  which  I  have  referred,  and  has  been  uniformly  rejected. 
The  principle  upon  which  orders  for  particulars  are  granted,  is  the 
advancement  of  justice,  and  the  preventing  of  surprise  at  the  trial. 
The  court  must  see  that  both  parties  are  fairly  dealt  with,  and  it 
cannot  be  presumed  that  it  will  make  any  order  which  shall  shield 
the  defendant  from  just  responsibility.  Whether  in  the  exercise 
of  its  discretion  it  should  grant  or  refuse  the  order  applied  for,  we 
are  not  to  decide.  All  that  we  decide  is,  that  it  has  the  power,  if 
it  sees  fit,  to  order  particulars  to  be  furnished,  and  that,  in  deciding 
that  it  had  not  such  power,  it  committed  an  error  at  law,  which 
requires  us  to  reverse  its  decision. 

A  point  is  made,  on  the  part  of  the  plaintiff,  which  requires 
notice.  It  is  contended  that  the  General  Term,  in  affirming  the 
order  of  the  Special  Term,  must  be  presumed  to  have  passed  upon 
the  merits  on  the  facts,  as  well  as  upon  the  law  of  the  case,  and 
the  decision  in  Tra^iy  v.  AUmyer,  46  N.  T.  598,  is  cited  in  support 
of  this  point.  The  answer  is,  that  in  the  present  case,  it  appears 
that  the  order  of  the  Special  Term  was  reviewed  by  only  two  judges 
of  the  court ;  that  they  were  divided  in  opinion,  and  that  it  was 
only  by  force  of  the  statute  specially  applicable  to  the  Oity  Court 
of  Brooklyn  (Laws  of  1870,  p.  1047,  §  6),  that  the  order  stood  aa 
affirmed,  the  two  judges  disagreeing. 

Our  conclusion  is,  that  the  orders  of  the  Special  and  General 
Terms  of  the  City  Court  of  Brooklyn  be  reversed,  without  oosts^ 
and  the  case  remitted,  to  be  licard  at  Special  Tenn,  that  its  diacre* 
tion  may  be  exercised  upon  tlh'  merits. 
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All  conour  with  Bapallo,  J.,  except  Allbk,  J.,  who  ww  for 
disnuBsal  of  the  appeal;  and  Qbotbb,  J.^  who  doubted  theexistonoe 
of  the  power,  bat  concarred  with  Allbk,  J. 

Ordered  accordingly. 


PiOFLB  y.  DoHEord. 

C][MMtt--«MiiiMfi^fiMmfter  0/00iir<a0  tfltiMM.    Rape — d€gr§$  ^ 

Upon  the  tilal  of  an  indictment,  one  of  the  members  of  the  eonjrt  wms  enmlned 
M  a  witness,  without  objection  from  either  party.  HM,  that  the  court  did 
not  thereby  lose  Jurisdiction ;  but  iemble  that  it  was  an  irregularitj  which 
woald  have  Justified  setting  aside  a  oonyiction,  had  objection  been  made, 
and  exception  taken,  as  there  was  not  a  suflicient  court  without  the  member 
thus  examined. 

Upon  the  trial  of  an  indictment  for  rape,  in  forcibly  ravishing  a  woman,  the 
court  refused  the  prisoner's  request  to  charge  the  Jury  that  they  must  be 
satisfied  from  the  evidence,  before  finding  the  prisoner  guilty,  that  the 
prosecutrix  resisted  him  to  the  extent  of  her  ability  on  the  ooeasion.  SM, 
error. 

INDICTMENT  for  rape  in  having  forcibly  rayished  a  woman 
above  the  ago  of  ten  years. 

The  indictment  was  tried  at  the  Court  of  Sessions  of  Niagara 
county,  which  court  was  composed  of  the  county  judge  and  two 
justices  of  the  Sessions,  one  of  whom,  Alden  8.  Baker,  was  upon  the 
trial  called  as  a  witness  on  the  part  of  the  prisoner,  and  was  sworn 
aud  examined  without  objection. 

When  the  defendant  in  error  was  brought  up  for  sentence,  a 
motion  was  made  by  his  counsel  in  arrest  of  judgment,  on  the 
ground  that  the  court  had  lost  jurisdiction  of  the  case  by  Justice 
Baker  leaving  the  bench  to  take  the  witness*  stand,  which  motion 
was  denied.  The  Oeneral  Term  reversed  the  judgment,  set  aside  the 
conviction,  and  granted  a  new  trial  upon  the  ground  that,  while 
Mr.  Justice  Baker  was  upon  the  witness  stand,  there  was  no  law« 
fully  constituted  court  for  the  trial  of  the  cause.    2  N.  Y.  Sup.  458. 

The  ofFense  for  which  defendant  in  error  was  indicted,  was  alleged 
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to  have  been  oommitted  upon  the  person  of  one  Frederioa  BroBSOW, 
^  girl  fourteen  years  of  age,  while  she  was  Hying  with  him  as  a 
serrant  daring  tiie  temporary  absence  of  his  family.  The  proseon* 
trix  testified  upon  the  trial,  in  substance,  that  she  was  in  tiie  pria- 
•oner's  bam  throwing  down  some  hay;  her  brother^  twelve  yean 
<sld,  and  a  sister,  four  years  old,  were  with  her;  that  the  prisoner 
€aDie  in,  sent  the  children  home,  and  fastened  the  bam  door;  that 
lie  then  called  her  down,  took  hold  of  her,  and  after  a  struggle 
threw  her  down;  that  she  commenced  to  cry,  when  he  said  if  she 
would  consent  he  would  buy  her  a  new  dress;  she  answered  she  did 
not  wish  a  new  dress;  she  tried  to  get  up;  he  held  her  down  and 
threw  her  clothes  up  over  her  head;  she  said  he  would  get  her  in 
the  family  way;  he  said  he  was  im  old  man,  if  he  was  young  he 
might  do  so;  that  then  the  offense  was  committed;  that  she  cried 
•out  and  tried  to  get  away,  but  could  not,  as  he  held  her  down. 

The  counsel  for  the  prisoner  requested  the  court  to  charge  '^  that 
the  jury  must  be  satisfied  from  the  evidence,  before  finding  the 
4efendant  guilty,  that  Frederica  Brussow  resisted  the  defendant  to 
the  extent  of  her  ability,  on  the  occasion  it  is  alleged  the  defendant 
-committed  the  offense  charged  against  him.''  The  oourt  declined 
to  charge  in  these  words,  and  the  prisoner's  counsel  excepted.  The 
•court  did  thereupon  charge,  "  that  the  act  must  have  been  done  by 
foroo,  and  against  the  will  and  resistance  of  the  witness,  Frederica," 
it  which  the  prisoner's  counsel  duly  excepted. 

B.   W,  Pechham  and  M.  M,  Southworth,  for  plaintiffs  in  error. 

W.  S.  FameUf  for  defendant  in  error. 

FoLOSB,  J.  It  has  been  held  that  the  two  justices  of  the  Sessioni 
are. indispensable  to  constitute  a  legally  organized  Oourt  of  Sessions, 
And  that  neither  can  be  dispensed  with,  any  more  than  the  county 
judge.  Blend  v.  The  Peoph,  41  N.  Y.  604.  The  question  there 
:aro8e,  however,  upon  objection  and  exception  taken  by  the  plaintiff 
in  ciTor,  and  was  passed  upon  as  an  error,  and  not  as  a  matter  affect- 
ing the  jurisdiction  of  the  court.  The  court  was  held  disorganized, 
by  one  of  the  justices  of  Sessions,  who  had  taken  part  in  the  pro* 
4)eediugs  on  the  trial  for  a  time,  after  that,  absenting  himself  from 
the  place  where  the  court  was  held,  and  not  reappearing.  It  is  said 
ihere,  that  it  was  not  the  case  of  a  member  of  the  oourt  leaving 
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the  bench  for  a  few  moments,  intending  to  letorny  bat  a  total 
abandonment  of  the  trial,  in  oonfleqnence  of  which  one*third  of  the 
oonrc  was  changed.  It  there  appears  that  another  jnstice  of  the 
peace  was  called  by  the  circnit  jndge  to  the  vacant  place.  In  the 
case  in  hand,  the  jostioe  of  the  Sessions  who  was  sworn  as  a  witness 
did  not  leave  the  conrt-room  while  the  trial  was  progressing;  he 
did  not  abandon  the  trial;  he  left  the  bench  for  a  space,  intending 
to  soon  retnm  to  it,  and  did  soon  leturn.  The  mere  absence  from 
the  bench,  while  he  was  in  the  witness  box,  did  not  bring  this  case 
within  that  above  dted.  If  the  Niagara  Oonnty  Sessions  lost  juris- 
diction of  this  case,  it  was  not  because  any  of  the  members  of  the 
court  were  not  present  at  the  trial  ready  to  perform  the  duty 
assigned  to  them  by  the  laws.  The  court  had,  in  the  first  instance, 
obtained  jurisdiction,  and  was  in  the  exercise  of  it  Did  it  lose  it 
because  one  of  its  members  was  called  from  his  place  on  the  bench 
to  stand  for  a  time  in  the  witness  box  and  give  testimony?  We  are 
inclined  to  think  that  it  was  error  to  permit  him  to  take  his  place 
snd  be  sworn  and  testify,  as  a  witness.  It  was  erroneous,  not 
because  in  this  instance  any  harm  came  either  to  the  people,  or  to 
the  defendant,  for  neither  made  objection,  and  both  consented;  but 
because  such  practice,  if  sanctioned,  may  lead  to  unseemly  and 
embarrassing  results,  to  the  hindering  of  justice,  and  to  the  scandal 
of  the  CO  arts.  Thus,  it  has  been  sanctioned  that  two  of  the  mem- 
bers of  a  court  constituted  by  especial  commission,  might  be  sworn 
«nd  testify  as  witnesses  against  one  on  trial  before  it  But  in  that 
case  it  would  seem  that  without  them  there  was  a  court  of  legal 
fullness  and  capacity  to  conduct  the  business;  for  they  did  not, 
after  being  improved  as  witnesses,  return  to  their  seats  on  the  bench. 
Rex  V.  Hacker,  Kel.  12,  cited  in  Hawk.  P.  0.,  chap.  46,  §  17. 
It  is  asserted  that  in  Seg.  v.  Lee  and  Beg.  v.  Blunt,  1  St  Tr.  1403, 
1415,  in  the  year  1600,  Popham,  Oh.  J.,  was  both  judge  and  wit- 
ness; but  one  would  not  wish  to  build  on  the  precedents  alone  of 
those  trials  in  those  times.  When  a  nobleman  is  tried  by  the  House 
of  Lords,  any  of  the  peers  is  a  competent  witness.  Lord  Stafford's 
Case,  7  How.  St  Trials,  1384, 1458, 1552;  Earl  of  Macclesfield  Case, 
16  id.  1252, 1391.  In  those  cases,  certain  lords  were  not  only  witnesses, 
but  afterward  gave  their  votes  upon  the  question,  guilty  or  not 
guilty.  But  the  same  reason  was  there,  that  without  them,  peers 
enough  were  present  to  form  a  court  An  additional  reason  is  given 
also,  that  they  acted  in  the  capacity  of  jurors  as  well  as  of  judges; 
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and  it  is  setUed,  that  a  jaror  maybe  a  witness  on«  trial  before 
himself  and  his  fellows,  first  being  sworn  as  a  witness,  besides  bis 
oath  as  a  jnror.  Rex  y.  Bosser,  7  0.  &  P.  648;  Manky  ▼.  8ha», 
Car.  &  M.  861;  Anon.y  1  Stalk.  405;  Bennett  v.  Hundred  of  Hart-^ 
fardy  Styles,  233 ;  Fitz  James  y.  Mtn/e,  Siderfin,  133.  Bat  where 
the  jndge  who  is  called  to  the  witness  box,  is  actnally  trying 
the  canse,  and  his  continuance  in  action  as  jndge  is  neoessary  to  the 
seemly  and  proper  trial  of  the  cause,  then  he  may  not  become  a 
witness;  it  is  error  so  to  do,  and  if  objection  be  niade,  and  excep- 
tion taken,  it  is  fatal  error.  In  North  v.  Champernoonj  Oases  in 
Oh.,  pt  2,  p.  78,  it  was  held:  If  a  commissioner  in  a  cause  be 
himself  examined  as  a  witness,  he  must  be  first  examined;  and  if 
others  be  before  him  examined  in  his  presence,  he  cannot  be  after- 
ward examined,  haying  heard  the  former  examination.  A  com- 
missioner  who  had  so  done,  came  up  afterward  and  was  examined 
in  court;  but  his  deposition  was  suppressed  on  motion.  In  Boss  y» 
Buhler,  2  Martin  (N.  S.)  (La.),  312,  it  wto  held,  that  one  cannot 
be  examined  %s  a  witness  at  a  trial  where  he  sits  as  judge.  One  of 
the  reasons  there  giyen  does  not  apply  to  the  case  in  hand.  It  was 
asked  there,  who  is  to  administer  the  oath  ?  But  that  was  done  in  the 
court  below,  in  the  case  in  hand,  by  the  clerk.  It  is  thongh,  as  appli- 
cable in  this  case  as  that  the  consideration  that  the. judge  is  to  deter- 
mine on  his  own  competency,  and  whether  to  giye  a  nonsuit  in  a  ciyil 
case,  or  to  instruct  the  jury  to  acquit  in  a  criminal  <me*  The  People 
V.  Bennett,  49  N.  Y.  137.  Other  considerations  may  be  added.  If  a 
judge  is  put  upon  the  stand  as  a  witness,  he  has  all  the  rights  of  a 
witness,  and  he  is  subject  to  all  the  duties  and  liabilities  of  a  wit- 
ness. It  may  chance,  that  he  may  for  reasons  sufficient  for  himself, 
but  not  sufficient  for  another  of  equal  authority  in  the  court,  de- 
cline to  answer  a  question  put  to  him,  or  in  some  other  way  bring 
himself  in  conflict  with  the  court.  Who  shall  decide  what  course 
shall  be  taken  with  him  ?  Shall  he  return  to  the  bench  and  take 
part  in  disposing  of  the  interlocutory  question  thus  arising,  and 
upon  the  decision  being  made,  go  back  to  the  stand,  or  go  into  cus- 
tody for  contempt  P  The  first  would  be  unseemly,  if  not  unlaw- 
ful, for  it  would  be  passing  judicially  upon  his  own  case.  The  last 
would  disorganize  the  court  and  suspend  its  proceedings.  Other 
like  results  may  be  conceiyed  as  possible,  equally  as  contrary  to  the 
good  conduct  of  judicial  proceedings.  Reg.  y.  Oazard,  8  0.  &  P. 
595 ;  see  an  interesting  foot-note,  1  Campbell's  liyes.  Oh.  J.  16(L 
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Therefore,  the  inclination  of  the  courts  has  been  to  hold,  that,  when 
it  is  necessary  for  the  conduct  of  the  trial  that  one  should  act  as 
judge,  he  may  not  be  called  from  the^  bench  to  be  examined  as  a 
witness ;  but,  when  his  action  as  a  judge  is  not  I'equired,  because 
there  is  a  sufficient  court  without  him,  he  may  become  a  witn<ad8, 
though  it  is  then  decent  that  he  do  not  return  to  the  bench.  See 
also  People  v.  Miller^  2  Park.  Cr.  197 ;  Morse  v.  Mores,  1 1  Barb, 
510.  In  the  case  here,  the  justice  of  the  Sessions  who  was  exam- 
ined as  a  witness  was  a  necessary  part  of  the  court,  without  whose 
continued  presence  and  assisting  action  it  would  have  been  broken 
up,  as  we  hare  seen  from  Blend  y.  People,  supra.  It  was  erroneous 
lor  him  to  become  a  witness  in  the  case.  The  error  is  not  available 
here,  because  he  was  examined  by  the  consent  of  the  People  and 
the  prisoner.  But  the  fact  is  not  relied  upon  as  error.  A  more 
fundamental  position  is  taken.  It  is  insisted  that  the  court  became 
no  court,  and  the  county  judge  and  the  other  justices  of  the  Ses- 
sions lost  jurisdiction  of  the  case.  We  are  not  of  that  mind.  All 
the  constituents  of  the  Court  of  Sessions  were  together  in  one 
place.  All  and  each  were  ready  and  able  to  perform  each  and  every 
duty  incumbent  upon  them.  That  one  of  the  members  of  the 
court  was  not  in  the  place  in  the  room  customary  for  one  to  occupy 
holding  his  office,  did  not  disorganize  and  disrupt  the  court  If 
so,  a  temporary  absence  from  the  bench  for  any  purpose  would 
work  the  same  result.  Blend  v.  People,  supra,  pronounces  against 
such  effect. 

We  have  seen  that  a  juror  may  be  sworn  and  give  his  testimony 
to  the  court  and  to  his  fellows  without  breaking  up  the  panel,  yet 
he  for  the  moment  may  be  out  of  the  jury-box  and  performing  a 
double  duty,  rendering  his  testimony  as  a  witness,  and  noting  its 
effect  in  aiding  or  abating  the  force  of  that  which  had  gone  before 
it.  The  attitude  of  a  judge  standing  as  a  witness  is  not  different 
in  result  upon  his  judicial  function.  He  still  retains  it  and  is  still 
in  the  exercise  of  it,  still  has  his  jurisdiction  of  the  case  before 
him,  together  with  his  fellows  on  the  bench.  All  of  the  component 
parts  of  the  court  are  present  together  and  co-operating;  all  the 
requisites  of  jurisdiction  still  exist  as  lively  as  when  the  trial  began. 
There  was  no  physical  impossibility,  as  there  was  in  B^.end  ^,  The 
People,  »upra,  in  Justice  Baker  at  any  moment  on  the  arising  of 
a  question  asking  a  decision  from  the  bench,  joining  with  the  other 
members  of  the  court  in  arriving  at  and  pronouncing  it.    Cancetnfs 
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Case,  18  N.  Y.  128,  and  others.  The  People  v.  OampbeUy  4  Paik. 
886  ;  OrafU  v.  The  PeopUj  id.  527,  are  ctted.  They  are  not  i^ppli- 
cable.  In  the  first,  confessedly,  there  was  not  present  for  a  part  of 
the  trial,  nor  on  the  rendition  of  the  verdict,  a  fall  and  constitu- 
tional panel  of  jurors.  One  had  been  withdrawn  from  the  panel 
and  had  been  dismissed  from  the  case,  and  but  eleven  remained 
doing  the  duty  which  by  law  could  be  done  only  by  twelve.  It  was 
held  that  consent  in  a  criminal  case  would  not  give  jurisdiction  to 
a  tribunal  not  known  to  the  law.  The  People  v.  Campbell  is  like 
it.  It  holds  that,  where  a  court  is  without  jurisdiction,  consent 
cannot  give  it  in  a  criminal  case.  Crrant  v.  The  People  holds  that  an 
issue  upon  a  special  plea  to  an  indictment  can  only  be  tried  by  a 
jury,  and  consent  cannot  give  jurisdiction  to  the  court  to  try  it 
without  a  jury.  But  here,  as  we  have  shown,  the  tribunal  created 
by  the  law  had  regularly  acquired  jurisdiction  of  the  case,  and 
remaining  in  due  and  orderly  session,  retained  it  to  the  end  with- 
out aid  from  the  consent  of  the  parties,  or  either  of  them. 

We  do  not  consider  whether  this  question  comes  properly  before 
us  on  the  papers,  preferring  to  dispose  of  it  as  if  it  did. 

The  prisoner's  counsel  took  several  exceptions  on  the  trial  to  the 
rulings  of  the  court  on  the  admission  and  rejection  of  testimony. 
He  also  took  an  exception  to  the  refusal  of  the  court  to  direct  a 
verdict,  on  the  grounU  that  there  was  no  legal  evidence  of  the  crime 
having  been  committed.  It  is  not  necessary  to  determine  whether 
these  exceptions  were  well  taken.  There  is  another  exception  in 
the  case,  which  requires  an  affirmance  of  the  judgment  of  the  Gen- 
eral Term.  The  same  question  on  the  admissibility  of  evidence  may 
not  arise  again,  and  we  cannot  add  anything  to  what  was  said  by 
Church,  Ch.  J.,  in  T%e  People  v.  Bennett,  supra,  upon  the  power 
and  the  duty  of  the  court  to  advise  the  jury  to  give  a  verdict  of 
acquittal,  when  the  evidence  is  too  light  to  warrant  a  conviction. 

The  counsel  for  the  prisoner  asked  the  court  to  charge  the  jury, 
that  they  must  be  satisfied  from  the  evidence,  before  finding  the 
prisoner  guilty,  that  the  prosecutrix  resisted  him  to  the  extent  of 
her  ability,  on  the  occasion.  The  court  declined  to  charge  the  jury 
in  those  words,  but  did  charge  that  the  act  must  have  been  done 
by  force,  and  against  the  will  and  resistance  of  the  prosecutrix,  with- 
out saying  how  forcible  and  continued,  or  how  feeble  and  yielding 
that  rcsii^fnnce  might  be.  The  counsel  excepted  to  the  refusal  to 
charge,  and  to  the  charge  as  made.    There  is  no  error  in  the  charge 
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as  made.  The  prisoner  was  indicted  nnder  the  statute  declaring  it 
a  felony  to  forcibly  ravish  any  woman  of  the  age  of  ten  years  or 
upwards.  2  R.  S.  663,  §  22,  sub.  2.  The  charge,  as  made,  did  in 
general  terms  express  the  facts  which  make  the  crime.  The  act,  to 
be  a  crime  (so  far  at  least  as  this  case  is  concerned),  must  be  don« 
by  force,  and  against  the  will  and  resistance  of  the  woman.  Coupled 
with  the  refusal  to  charge  as  requested,  it  failed,  however,  to  oxpress 
all  that  it  was  necessary  for  the  jury  to  find.  The  resistance  must 
be  up  to  the  point  of  being  overpowered  by  actual  force,  or  of  ina- 
bility from  loss  of  strength  to  resist,  or  from  the  number  of  persons 
attacking,  resistance  must  be  dangerous  or  absolutely  useless,  or 
there  must  be  duress  or  fear  of  death.  Reg,  v.  Halletty  9  C.  &  P.  748; 
1  Hawk.  P.  C,  chap.  41,  §  2.  In  the  ease  here,  there  is  no  evidence 
of  inability  from  loss  of  strength  longer  to  resist;  there  was  but  one 
for  the  prosecutrix  to  oppose,  and  he  a  man  in  years;  there  was  no 
duress  nor  reason  to  fear  death;  there  were  no  threats,  instead 
thereof  there  wore  promises  and  words  of  palliation  and  persua- 
sion; there  was  nothing  to  show  that  resistance  was  absolutely  use- 
less; she  had  possession  of  her  faculties  of  mind  and  body,  and 
retained  her  consciousness;  she  was  then  capable  of  resistance  up 
to  the  point  of  being  overpowered  by  actual  force.  In  Reg,  v.  Hal' 
leit,  the  jury  was  instructed  that  if  they  thought^  from  all  the  cir- 
cumstances, that  although  when  the  prosecutrix  was  first  laid  hold 
of,  it  was  against  her  will,  yet  she  did  not  resist  afterward,  because 
she  in  some  degree  consented  to  what  was  afterward  done  to  her, 
they  ought  to  acquit  of  rape;  and  they  were  also  told  that  they 
would  have  to  consider  whether  the  female  made  every  resistance 
that  she  could.  The  text-books  speak  thus:  '^It  must  appear 
that  the  offense  was  committed  without  the  consent  of  the  woman, 
but  it  is  no  excuse  that  she  yielded  ai  last  to  the  violence,  if  her  con- 
sent was  forced  from  her  hy  fear  of  death,  or  by  duress.*'  Roscoe's 
Cr.  Ev.  (6th  Lond.  and  6th  Am.  ed.)  806;  1  East's  P.  C.443,  §  7, 
and  citations.  It  is  an  extreme  which  they  put,  that  shall  be  no 
excuse.  So  in  Viner  it  is  laid  down,  that  a  woman  cannot  be  rav- 
ished by  one  man  without  some  extraordinary  circumstances  of 
force.  18  Viner's  Ab.  155,  Rape,  pi.  11.  In  The  People  v.  Abbott, 
19  Wend.  192,  Cowbk,  J.,  says:  *' Any  fact  tending  to  the  infer- 
ence that  there  was  not  the  utmost  reluctance  and  the  utmost 
resistance*  is  always  received."  Why  if  the  jury  are  not  to  inquire 
whether  there  were  the  utmost  reluctance,  and  the  utmost  resist- 
ance P    Thia  saying  has  been  cited  with  approval  in  more  than  one 
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instance.     The  People  v.  Morrison,  1  Park.  Cr.  625;  Tke  People  y. 
Quin,  50  Barb.  128;  Reynolds  v.  The  People,  31  How.  Pr.  179. 

The  request  to  charge  is  not  beyond  the  limit  of  the  rule.  Ger- 
isDiAy,  if  a  female,  apprehending  the  purpose  of  a  man  to  be  that 
of  having  carnal  knowledge  of  her  person,  and  remaining  conscious^ 
does  not  use  all  her  own  powers  of  resistance  and  defense,  and  all 
her  powers  of  calling  others  to  her  aid,  and  does  yield  before  being 
overcome  by  greater  force,  or  by  fear,  or  being  surrounded  by  hos- 
tile numbers,  a  jury  may  infer  that,  at  some  time  in  the  course  of 
the  act,  it  was  not  against  her  will.  Of  course,  the  phrase,  '^  the 
utmost  resistance,"  fs  a  relative  one;  and  the  resistance  may  be 
more  violent  and  prolonged  by  one  woman  than  another,  or  in  one 
set  of  attending  physical  circumstances  than  in  another,  'm  one 
case  a  woman  may  be  surprised  at  the  onset,  and  her  mouth  s^topped 
so  that  she  cannot  cry  out,  or  her  arms  pinioned  so  that  she  cannot 
use  them,  or  her  body  so  pressed  about  and  upon  that  she  cannot 
struggle.  But  whatever  the  circumstances  may  be,  there  must  be 
the  greatest  effort  of  which  she  is  capable  tlierein,  to  foil  the  pur- 
suer and  preserve  the  sanctity  of  her  person.  This  is  the  extent 
of  her  ability.  And  see  The  People  v.  Bransby,  32  N.  Y.  525,  531, 
540  ;  The  People  v.  Hulse,  3  Hill,  309,  316,  317 ;  Rex\.  Lloyd,  7 
Carr.  &  P.  318  ;   Orosswell  v.  The  People,  13  Mich.  427,  433. 

The  request  to  charge  in  this  case  differs  from  that  in  The  Peoph 
V.  Monnais,  17  Abb.  Pr.  345,  if  that  case  be  conceded  to  be  cor* 
rectly  decided,  as  to  which  we  need  not  now  express  an  opinion. 
There  the  request  was,  "that  the  jury  cannot  convict,  unless  they 
are  satisfied  from  the  evidence  that  the  utmost  reluctance  was  used.'^ 
It  is  the  abstract  proposition  which  is  presented  there,  and  might 
be  understood  to  be  the  utmost  reluctance  capable  on  the  part  of 
any  one  in  peril  of  violation.  In  this  case,  it  is  the  extent  of  the 
ability  of  this  prosecutrix  at  that  time.  To  quote  exactly  the  lan- 
guage of  the  request,  that  she  '' resisted  the  defendant  to  the 
extent  of  her  ability,  on  the  occasion  it  is  alleged  the  defendant  com- 
mitted the  offense  charged  against  him."  The  words  ''her 
ability,"  and  "on  the  occasion,"  make  measurement  of  the  ability 
to  the  extent  of  which  she  must  be  found  to  have  gone.  It  was 
the  extent  of  her  ability,  and  not  only  that,  but  the  extent  of  her 
ability  on  that  occasion,  that  is,  amid  the  circumstances  in  which 
she  then  was  placed,  to  which  the  request  to  cliarge  asked  that  the 
attention  of  the  jury  be  directed.  Is  it  not  the  law  of  this  crime, 
in  this  State,  that  the  woman  must  have  resisted  to  the  extent  of 
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her  ability  on  the  occasion  on  which  she  alleges  that  this  grieTOUS 
wrong  was  done  her  ?  Is  not  the  law  of  her  conduct  in  the  tranF 
action  included  in  the  form  of  words  which  the  counsel  for  the 
prisoner  offered  to  the  court  ?  Would  it  have  been  error  to  have 
80  instructed  the  jury  ?  To  our  thinking,  these  first  two  queries 
can  have  but  one  answer,  in  the  affirmative  ;  and  that  given,  the 
last  query  must  be  replied  to  in  the  negative.  Can  the  mind  con- 
ceive of  a  woman,  in  the  possession  of  her  faculties  and  powers, 
revoltingly  unwilling  that  this  deed  should  be  done  upon  her,  who 
would  not  resist  so  hard  and  so  long  as  she  was  able  ?  And  if  a 
woman,  aware  that  it  will  be  done  unless  she  does  resist,  does  not 
resist  to  the  extent  of  her  ability  on  the  occasion,  must  it  not  be 
that  she  is  not  entirely  reluctant  ?  If  consent,  though  not  express, 
enters  into  her  conduct,  there  is  no  rape.  The  yielding  to  over- 
powering force  is  submission,  but  not  consent;  if  the  force  be 
short  of  that,  there  may  be  consent,  or  the  act  may  not  be  against 
her  will.  We  are  aware  that  the  view  which  some  other  courts 
have  taken  of  this  question  does  not  seem  to  agree  herewith.  We 
have  already  named  77ie  People  v.  Monnais,  svpra,  which,  however,  . 
is  somewhat  distinguishable  from  our  case.  The  learned  Supreme 
Court  of  Massachusetts,  in  The  Commonwealth  v.  McDonald,  110 
Mass.  405,  approved  of  an  instruction  to  a  jury,  ^'  that  there  was 
no  rule  of  law  requiring  a  jury  to  be  satisfied  that  the  woman, 
according  to  their  measure  of  her  strength,  used  all  the  physical 
force  in  opposition,  qf  which  she  was  capable."  The  case  is  mea- 
gerly  reported.  There  is  no  discussion  of  the  question,  and  Regina 

'  V.  Camplin,  1  Cox's  C.  C.  220;  see  S.C.,  1  Car.  &  K.  746,  is  cited 

as  an  authority.  What  that  case  was  is  best  shown  by  two  remarks 
of  PATTERSOif,  J.,  in  pronouncing  sentence  upon  the  prisoner: 
"The  prosecutrix  showed  by  her  words  and  conduct,  up  to  the  last 
moment  at  which  she  had  sense  or  power  to  express  her  will,  that 

>  it  was  against  her  will  that  intercourse  should  take  place.    And  it 

was  by  your  illegal  act  alone,  that  of  administering  liquor  to  her,  to 
excite  her  to  consent  to  your  unlawful  desires,  that  she  was  deprived 
of  the  power  of  continuing  to  express  such  want  of  consent.  Your 
case,  therefore,  falls  within  the  description  of  those  in  which  force 
and  violence  constitute  the  crime,  but  in  which  fraud  is  held  to 
supply  the  want  of  both."  And  it  must  have  been  in  reference  to 
the  circumstances  thus  spoken  of  that  Lord  Denman,  C.  J.,  paid, 

^  during  the  argument:  ''It  is  put  as  if  resistance  was  essential  to  a 
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rape ;  bat  that  is  not  so,  although  proof  of  resistance  may  be 
strong  eyidence  in  the  case."  In  Massachnsetts,  before  McDor^ 
dkTs  Case,  supra,  it  was  declared  the  law,  that  carnal  inter- 
course with  a  woman,  who  from  insensibility  was  incapable  0/ 
consenting,  was  rape.  Com,  v.  Burke,  105  Mass.  376 ;  S.  C, 
Am.  Sep.  531.  And  if  McDonald's  Case,  supra,  was  in  Its 
tacts  like  the  case  there  cited  of  Reg.  v.  CampUn,  it  was  but  a 
reiteration.  These  cases,  however,  are  not  precisely  applicable  to 
that  in  hand.  In  this  State  our  statutes  make  a  distinction  between 
a  rape,  and  the  act  of  carnal  intercourse  without  her  consent  with 
a  woman  made  insensible  by  the  administration  of  that  which  pro- 
duces stupor;  and  the  latter  is  an  offense  against  the  person,  but 
not  rape.  2  R.  S.  663,  §  23;  The  People  t.  Quinn,  supra.  It  is  yet 
to  be  seen,  so  far  as  we  have  discovered,  what  our  court  of  last 
resort  would  hold,  where  the  act  was  effected  by  stratagem  or  fraud, 
or  by  insensibility  brought  about  by  any  other  means  than  those 
specijQed  in  the  twenty-third  section.  Supra.  See,  however,  1 
Wheeler's  Cr.  Gases,  S78, 381,  n.j  People  v.  Bartow.  The  revisers  say 
that  the  offense,  under  such  circumstances,  probably  would  not  be 
rape.  5  Edmonds'  Stat.  542.  In  Iowa,  it  is  held  in  one  case,  that 
it  is  not  necessary  to  establish  the  non-consent  or  force  by  the  out- 
cry of  the  female,  nor  to  show  the  fact  of  an  actual  struggle.  It  is 
to  be  observed  of  that  case,  that  the  imbecility  of  mind  of  the  female 
was  shown,  and  that  some 'force  was  used  by  the  accused;  and  the 
case  turned,  I  think,  upon  the  lack  Of  intelligence  in  the  victim  to 
give  or  withhold  consent,  or  to  prompt  a  vigorous  resistance.  SttUe 
v.  Tarr,  28  Iowa,  387.     No  such  case  is  before  us. 

It  is  our  judgment,  however,  as  by  the  law  of  this  State  there 
can  be  the  crime  of  rape  of  a  female  over  ten  years  of  age,  only 
where  the  act  is  against  her  will,  that  if  she  is  conscious  of  what 
is  attempted,  and  has  the  possession  of  natural  mental  and  physical 
powers  in  usual  degree,  is  not  overawed  by  the  number  of  assailants, 
nor  terrified  by  threats  of  death,  or  the  like,  nor  in  such  place  and 
position  as  that  resistance  is  useless,  she  must  resist  until  exhausted 
or  overpowered,  for  a  jury  to  find  that  it  is  against  her  will. 

In  this  case  the  prosecutrix  may  or  may  not  have  done  all  that 
she  could  do.  But  it  was  for  the  jury,  before  they  convicted,  to  be 
satisfied  that  she  had. 

For  this  reason  the  order  of  the  General  Term  should  be 
afliimed. 

All  oonoor.  Order  affimmL 
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N^Hgenee — flagman  at  railroad  &rouing. 

Where  a  railroad  company  haa  been  accnetomed  to  keep  a  flagman  at  a  ctOMi> 
lug,  the  fact  of  hie  abeence  or  withdrawal  does  not  excnae  a  traveler  fron 
the  charge  of  negligence  in  omitting  the  aae  of  his  sensee.  He  has  no  right 
to  interpret  the  abeence  as  an  assurance  of  safety. 

Accordingly  held,  in  an  action  to  recover  damages  for  injaries  sustained  by  a 
traveler  at  a  crossing,  that  the  receipt  of  evidence  of  such  custom,  and  that 
the  flagman  was  absent  at  the  time  of  the  accident,  as  a  circumstance  bear- 
ing on  the  question  of  plaintiflT's  negligence,  was  error.    (See  nau,  p.  868.) 

ACTION  to  recover  damages  for  injuries  sustained  by  plaintiff 
while  traveling  upon  a  street  in  the  city  of  Albany  and  crossing  a 
branch  track  of  the  Rensselaer  and  Saratoga  railroad  which  was 
used  by  the  defendant. 

Plaintiff's  wagon  was  struck  by  a  train  of  cars  belonging  to 
defendant  and  he  was  thrown  out  and  injured. 

On  the  trial  the  plaintiff  was  sworn  as  a  witness  in  his  own 
tehalf^  and  evidence  was  offered  by  him  that  defendant  had  kept  a 
flagman  all  the  time  at  the  crossings  but  that  he  was  not  there  at 
the  time  of  the  accident  This  was  objected  to  by  defendant's 
counsel  as  immaterial  and  incompetent.  The  court  admitted  the 
evidence  as  a  circumstance  bearing  upon  plaintiff's  negligence. 
Defendant's  counsel  duly  excepted.  In  reference  to  this  question 
the  court  charged : 

''The  fact  that  the  flag  was  not  displayed,  I  charge  you  that 
consideration  alone  does  not  render  the  defendant  liable ;  that  is, 
you  have  no  right  to  say,  because  the  flag  was  not  displayed,  that 
therefore  the  defendant  was  guilty  of  negligence.  The  law  did  not 
require  the  defendant  to  display  the  flag,  and  so,  legally,  it  is  not 
carelessness  in  this.  The  only  pertinence  of  that  evidence  was 
upon  the  point  whether  plaintiff  paid  that  attention  he  should 
have  paid  in  approaching  this  crossing." 

The  jury  returned  a  rerdict  for  plaintiff.  Exceptions  wera 
ordered  to  be  heard  in  the  first  instance  at  General  Term.    The 


M  NEW.  YOKE, 


'/ 


McGmth  y.  TUe  New  York  Central  and  Hudson  Rlrer  Bailroad  On, 

General  Term  directed  a  judgment  on  the  yerdict,  and  the  defend- 
ant appealed. 

Stuuuel  Jfatid,  for  appellant  The  conrt  erred  in  admitting 
evidence  as  to  the  custom  of  having  a  flagman  at  the  crossings  and 
as  to  the  absence  of  the  flagman  when  plaintiff  was  injured.  Grip- 
pin  V.  iV:  r.  a  and  H.  R.  R  R.  Co.,  40  N.  Y.  34;  Parker  v.  8ar.  R. 
K,  Co.,  16  Barb.  313 ;  Shanahen  v.  N.  H.  R.  R.  Co.,  10  Abb.  398. 

Amasa  J.  Parker,  for  respondent.  Plaintiff  was  not  guiltj 
of  contributory  negligence.  Davis  v.  N.  T.  C.  R,  R,  Co.,  47  N.  Y. 
400  ;  Harty  v.  JV.  Y.  C.  R.  R.  Co.,  42  id.  468,  473  ;  Richardsoti  v. 
JV.  r.  C.  R.  R.  Co.,  45  id.  846 ;  Grippin  v.  N.  Y.  C.  R.  R.  Co.,  40 
id.  34 ;  Havens  y.  Erie  R.  Co.,  41  id.  296 ;  Baxter  v.  T.  <£  B.  R. 
R.  Co.,  41  id.  502. 

Akdbews,  J.    The  judge>  on  the  trials  allowed  the  plaintiff  to 
testify  that,  at  the  crossing  where  the  injury  happened^  it  had  been 
the  custom  of  the  railroad  company  to  keep  a  flagman,^and  that,  at 
the  time  of  the  injury  in  question,  there  was  no  flagman  there. 
The  plaintiff  crossed  the  railroad  at  this  point  frequently,  and  had 
seen  the  flagman  at  his  post    The  proof  as  to  the  flagman  was 
objected  to  by  the  defendant,  but  it  was  admitted  by  the  judge,  as 
a  circumstance  bearing  upon  the  plaintiff's  negligence,  and  in  his 
charge  he  stated  to  the  jury,  that  the  evidence  as  to  the  flagman 
was  only  pertinent  upon  the  point  whether  the  plaintiff  paid  that  \ 
attention  that  he  should  have  paid  in  approaching  the  crossing. 
Upon  the  first  trial  of  the  case  the  same  evidence  was  admitted 
as  bearing  upon  the  negligence  of  the  defendant    The  General. 
Term  reversed  the  judgment  entered  upon  the  verdict  then  obtained,  * 
on  the  ground  that,  under  the  circumstances  of  the  case  and  in 
view  of  the  relation  in  which  the  defendant  stood  to  the  Rensselaer  t 
and  Saratoga  Railroad  Company,  whose  track  it  was  using  at  the 
time  of  the  accident,  the  absence  of  the  flagman  from  his  custom- 
ary  place  was  not  attributable  to  any  negligence  on  the  pairt  of  the 
defendant,  and  was  not  a  circumstance  which  could  legitimately  . 
be  considered   in   determining  its  liability.     The  question   now 
arises,  whether  this  evidence  is  admissible  as  tending  to  support  tlie 
issue,  which  the  plaintiff  was  bound  to  maintain,  that  he  was  free 
from  fault,  and  that  there   was  no  negligence  on  his  part  con- 
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tributing  to  the  injury.  The  injury  for  which  the  plaintiff 
brings  his  action  must  have  been  caused  solely  by  the  neg- 
ligence of  the  defendant,  or  he  cannot  recover.  If  the  plaintiff's  * 
negligence  concurred  with  that  of  the  defendant^  and  was  an 
element  in  producing  the  injury,  he  is  i-emediless.  lie  can- 
not  cast  upon  another  the  responsibility  of  an  event,  which.' 
except  for  his  own  co-operating  negligence,  would  not  have 
happened.  >  It  does  not  help  him,  although  the  greater  blame 
may  attach  to  the  defendant.  The  law  does  not  undertake, 
when  both  parties  have  been  negligent,  to  measure  the  degree  of  the 
negligence  of  each,  nor  will  it  allow  a  recovery  by  the  party  least  in 
fault  against  the  other.  The  defendant,  in  running  its  train,  and 
the  plaintiff,  in  using  the  highway,  were  each  engaged  in  the  ezer- 
•cise  of  a  lawful  right.  They  had  the  common  right  of  passage  over 
it;  and  eaoh  was  bound  to  use  reasonable  and  ordinary  care  to  avoid 
a  collision.  Ordinary  care  is  defined  to  be  that  degree  of  care  which 
s  pmdent  person  would  be  likely  to  exercise  under  given  circum- 
stances, but  the  definition  is  certainly  very  vague,  and,  in  action  ' 
for  damages  for  personal  injury,  alleged  to  have  been  occasioned  by 
the  negligence  of  another,  it  often  happens  that  the  line  which  sep- 
arates actionable  negligence  and  conduct  consistent  with  ordinary 
•care,  is,  in  a  given  case,  so  indistinct,  and  the  question  is  involved  in 
so  many  complexities  from  the  varieties  of  facts  to  be  considered 
4ind  the  difficnlty  in  clearly  comprehending  the  situation  of  the 
parties,  that  a  conclusion  is  reached  only  with  great  doubt  and  hesi- 
tation, and  the  fact  is  usually  to  be  found  by  the  jury,  under  such 
general  instructions  as  to  the  law  as  the  court  may  be  able  to  give. 
But,  in  respect  to  a  person  traveling  in  a  highway,  which  is  crossed 
by  a  railway,  it  has  been  settled,  by  a  series  of  adjudications  in  this 
State,  that  he  is  bound,  on  approaching  the  crossing,  to  look  and 
listen,  if  by  so  doing  he  can  discover  the  proximity  of  a  moving 
train,  and  that  the  omission  to  do  so  is  an  omission  of  ordinary 
care,  which  will  prevent  his  recovering  for  an  injury  which  might 
hare  been  avoided  if  he  had  used  his  faculties  of  sight  and 
hearing.  Gorton  v.  The  Erie  Railway  Co. ,  46  N.  Y.  660,  and  cases 
cited ;  Davis  v.  N.  F.  C.  and  E.  R.  R.  R.  Co.,  47  id.  400.  The 
evidence  in  respect  to  the  flagman,  which  the  plaintiff  was  |)ermit- 
ted  to  give,  must  have  been  admitted  upon  the  theory  that  he  whu 
entitled  to  construe  the  absencr  of  the  flagman  from  his  customary 
place  as  an  indication  that  no  train  was  approachins:,  and  was 
V0L.VXII.  — 40 
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oxcnsecl  from  exercising  that  degree  of  vigilance  in  looking  up  and 
down  the  track  to  discover  it^  which  otherwise  would  have  been 
required  of  him.  There  is  no  ground  of  imputing  any  negligence 
to  the  plaintiff  upon  the  evidence  in  the  case,  unless  he  omitted  to* 
look  for  the  approaching  train  before  he  crossed  the  railway^  or 
undertook  to  cross  the  track  in  advance  of  the  train  after  seeing  it- 
The  law  does  not  make  it  the  duty  of  a  railroad  company  to  place 
a  flagman  at  street  crossings  to  warn  travelers.     BeiaiegeVs  Case, 

40  N.  Y.  9.  It  may  do  so  for  that  purpose,  or  for  the  protection 
of  its  truns  or  passengers.  If  it  does  so,  the  duty  is  voluntarily 
assumed,  and  may  be  abandoned  at  any  time ;  and  a  mere  failure 
to  perform  a  self-imposed  duty  is  not,  as  was  said  by  Wellbs,  J.,, 
in  Shelton  t.  London  and  Northrwestern  Railway  Company y  L.  R.,. 
S  C.  P.  631,  actionable  negligence.  The  law  does  impose  upon 
a  railroad  company  the  duty  of  making  a  signal  on  approaching  a. 
highway  crossing.  But  it  has  been  held  in  several  cases  that  a 
traveler  on  a  highway  is  not  justified  in  omitting  to  look  and  listen 
for  approaching  trains  at  railroad  crossings,  because  the  company 
omit  to  ring  the  bell  or  sound  the  whistle.  Wilcox  v.  RomB,  W^ 
and  0.  R.  R.  Co.,  39  N.  Y.  368;  Havens  v.  The  Erie  Raiitoay  Co., 

41  id.  296;  Baxter  v.  Troy  and  Boston  R.  R.  Co.,  id.  502;  OorUm 
v.  Erie  Railway  Co.,  45  id.  660.  His  duty  to  keep  his  faculties  alert^ 
and  look  and  listen,  does  not  all  depend  upon  the  fact  whether  the 
railroad  company  does  or  does  not  perform  its  duty,  in  giving  the 
statutory  signals.  A  fortiori  he  cannot  relax  his  vigilance  or  omit 
the  use  of  his  senses,  because  a  railroad  company  discontinues  a. 
precaution  self-imposed,  and  which  it  owed  no  duty  to  the  traveler 
to  continue.  The  plaintiff  testified  that  the  "  flagman  was  always 
there."  His  absence  at  this  time  may  have  been  from  neglect  of 
duty  or  because  the  company  had  changed  its  policy  in  respect  to 
keeping  one.  The  plaintiff  had  no  right  to  interpret  his  absence 
as  an  assurance  of  safety.  The  rule  as  established  in  this  State 
requires  a  traveler  to  look  before  he  crosses  a  railroad  track,  for 
approaching  trains,  and  he  is  not  excused  from  the  charge  of  negli- 
gence if  he  omits  it  and  injury  results  from  such  omission.  He 
cannot  be  allowed  to  say  that  he  was  misled,  by  trusting  to  other 
appearances,  and  was  thereby  excused  from  using  the  most  obvioui 
and  easy  means  of  ascertaining  the  truth.  The  existence  of  the 
track  is  a  warning  of  danger.  The  doctrine  stated  docs  noc  impose 
upon  men  a  rule  of  conduct  difficult  to  be  understood,  or  incon- 
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sistent  with  their  ordinary  habits.  It  is  reasonable  that  men  should 
be  on  the  lookout  for  danger  under  such  circumstances,  and  it  ia 
in  accordance  with  experience  that  prudent  men  do,  before  cn^ssing 
a  railway,  look  and  listen  for  signs  of  danger. 

The  evidence  as  to  the  flagman  was,  I  think,  irrelevant  for  the 
purpose  for  which  it  was  received,  and  for  the  error  in  admitting- 
it  the  judgment  should  be  reversed. 

All  concur.  Judgment  reversed, 

NoTB.— See  BeUff&nMne  RaOway  Co,  t.  Hunter  (8S  Ind.  885),  6  Am.  Rep. 
801,  and  note,  218.  and  Tabor  ▼.  Miuomri  ILB.Co.{4A  Mo.  858),  8  Am.  Rep.  517. 
SeealaoHiUy.JPorOafuia^BoofceiteriL  A-Co.,  66Me.488;  The  North  Eastern 
RaUteay  Co,  r.  WwilesB,  L.  R.,  7  H.  of  L.  18;  9  Moak*8  Eng.  Rep.  1,  and  the^ 
note  to  1  Add.  on  Torts  (Wood's  ed.),  560,  wherein  Is  ooUected  a  number  of 
anthorltles. 

As  the  foregoing  case  is  one  of  great  praotloal  interest  as  weU  aa  one  upon 
which  the  authorities  are  not  agreed,  we  append  a  portion  of  some  remarlcs- 
made  upon  It  in  an  article  in  the  Atban^  Law  Journal  (voL  18,  p.  iS^  and  also  the 
opinion  of  Earl,  J.,  delivered  In  tlie  Oonrt  of  Appeals  upon  a  second  appeaL 
The  Law  JounuU  said : 

'^linallj,  we  regret  this  decision,  because  It  seems  to  us  at  war  with  weU^ 
settled  principles  of  law.  The  court  place  their  decision  dlstlnctlj  on  the 
grou  ids  that  a  flagman  Is  not  required  bj  anj  statute,  and  if  one  has  beeiii 
placed  at  a  crossing  by  a  railroad  corporation,  yoluntarily,  it  maj  withdraw 
him  at  any  time ;  and  the  person  crossing  the  track  is  bound  at  aU  hazards  to- 
look  for  approaching  trains.  Now  is  this  last  basis  reasonable?  /s  a  person 
crossing  the  track  bound  at  all  hazards  to  look  for  approaching  trains?  Sup-^ 
pose  one  train  has  just  passed.  Is  he  bound  to  look  for  another?  The  court  say 
not.  In  the  case  of  the  flying  switch.  Suppose  a  flagman  should  stand  at  the  cross- 
ing and  beckon  the  traveler  to  approach,  would  he  then  be  bound  to  look  up  and. 
down  for  trains,  or  would  he  be  Justifled  in  accepting  the  invitation  and 
Implicitly  relying  on  the  assurance  of*  safety  implied  in  it  ?  Suppose  the  presi* 
dent  of  the  railroad  should  come  out,  and  say  to  the  traveler,  *  I  assure  you* 
sir,  there  is  not  the  slightest  danger,  you  can  cross  without  looking  out  for 
trains;  *  would  he  be  bound  still  to  look  out?  Is  a  near-sighted  man  bound  to 
see  a  train  a  long  distance  oiT,  or  is  any  man  bound  to  see  around  a  curve,, 
or  in  the  dark,  or  in  a  driving  snow  Btorm?  AU  these  illustrations  show  that 
the  degree  and  kind  of  vigilance  required  of  the  individual  are  regulated  by 
the  circumstances.  There  is  no  fixed  and  unvarying  rule  by  which  the  court 
will  measure  his  care.  But  the  court  say  that  *  It  has  been  held,  in  several 
cases,  that  a  traveler  on  the  highway  is  not  Justified  in  omitting  to  look  and 
linten  for  approaching  trains  at  railroad  crossings,  because  the  company  omit 
to  ring  the  beU  or  sound  the  whistle.  His  duty  to  keep  his  faculties  alert,  and 
look  and  listen  does  not  at  all  dei>end  upon  the  fact  whether  the  railW>ad  d(»es< 
or  does  not  perform  its  duty  in  gixring  the  statutory  signals.*  This  may  l>e  true, 
but  the  sounding  of  a  whistle  or  the  ringing  of  a  bell  is  a  very  dlifereut  thing- 
from  the  stationing  of  a  signal-man  with  a  fiag  directly  on  the  crossing.  The 
presence  of  the  fiagman  in  the  traveler's  path  is  a  signal  of  danger  which  can- 
not escape  the  attention  of  the  most  unwary  or  infirm.  If  once  voluntarily 
adopted  and  for  a  long  period  maintained,  its  withdrawal  should  not  ^e  tol* 
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crated  ezoept  upon  reasonable  public  notice.  Its  absence  is  just  as  significant 
M\  invitation  to  cross  as  the  opening  of  a  fc^te,  or  the  beckoning  of  a  station - 
mail  would  be.  But«  say  the  court,  the  whole  matter  is  voluntary,  and  there- 
lore  muj  be  voluntarily  discontinued.  Now  this  may  be  sound  law  for  rail- 
roads, but  it  is  not  for  individuals.  If  one  individual,  by  his  own  conduct,  uni- 
form and  long-continued,  has  led  another  into  a  certain  course  of  action,  he 
will  be  judged  by  and  held  to  the  natural  consequences  of  his  conduct,  and 
will  not  be  permitted  suddenly  and  without  notification  to  abandon  that  line 
of  conduct  to  the  personal  harm  of  the  other.  There  is  such  a  thing  as  a  self- 
imposed  duty.  The  case  of  Sicords  v.  Edgar^  page  28  of  the  same  volume  {ante)^ 
is  an  illustration  of  this  Idea.  It  was  there  held  that  although  a  pier  in  a  river 
is  private  property,  and  the  owner  may  exclude  all  or  any  persons  from  It,  yet, 
If  it  is  kept  open,  there  is  an  implied  license  for  all  to  enter  upon  it,  and  it  is 
the  duty  of  the  owner  to  keep  it  in  safe  condition-  for  those  who  may  thus  use 
it.  Still  another  case  in  the  same  volume,  Corcoran  v.  HoUbrook  (pos/),  happily 
illustrates  this  position.  The  defendants  operated  a  manufactory,  in  which 
was  an  elevator,  designed  not  for  persons,  bat  for  merchandise;  the  operatives 
had  contracted  the  habit  of  riding  on  it,  to  the  knowledge  of  the  general  agent 
of  the  defendants ;  and  the  same  agent  knew  It  was  out  of  repair  and  unsafe 
for  persons ;  the  defendants  knew  nothing  of  the  custom  or  of  the  unsafe  con- 
dition of  their  elevator;  the  plaintiff,  an  operative  in  the  mill,  in  riding  on  it 
for  her  own  pleasure  and  not  in  the  necessary  discharge  of  her  duties,  was 
injured ;  held,  that  she  could  recover.  So,  too,  in  the  case  of  an  inn ;  there  is 
no  law  compelling  a  man  to  keep  a  tavern,  nor  forbidding  him  to  dlsoontlnue 
it  at  any  moment,  yet  the  law  would  hardly  warrant  an  innkeeper  in  forcibly 
ejecting  a  traveler  who  had  sought  his  shelter,  simply  because  he  bad  suddenly 
made  up  his  mind  to  go  out  of  the  tavern  business.  Or  take  the  case  of  a  ferry- 
way.  We  do  not  know  that  there  is  any  law  requiring  a  ferry  company  tfi 
guard  its  approaches  with  gates;  but  suppose  such  a  company  has  always  main- 
tained such  gates;  a  traveler  accustomed  to  cross  the  ferry  and  to  rely  on  the 
gates,  approaches  just  as  the  boat  is  starting  out,  but  the  gate  is  up,  and  he 
drives  on,  and  being  unable  to  stop  his  horses  in  season,  drives  into  the  river. 
Will  it  be  held  as  matter  of  law  that  he  ought  to  have  looked  to  see  if  the  boat 
was  fastened,  and  cannot  recover  because  he  omitted  this?  Now  if  it  is  true 
that  the  railroad  may  arbitrarily  discontinue  its  accustomed  flag-signals,  cer- 
tainly it  may  do  so  at  any  instant.  A  traveler  may  have  gone  to  market,  and 
eeeing  the  signal-man  waving  his  flag,  may  have  waited  for  a  train  to  pass, 
and  then  crossed  In  safety;  he  need  not  to  look,  because  the  flag  told  him  there 
was  danger;  but  on  his  return  In  an  hour,  or  in  fifteen  minutes,  there  is  no 
flagman;  he  does  not  look,  because  his  experience  has  just  informed  him  that 
the  absence  of  the  flag  means  safety;  he  crosses,  and  is  killed.  The  court  say 
thtfi't)  is  no  remedy  —  he  ought  to  have  looked.  Now,  suppose  when  he  ap- 
proached the  track  on  his  return,  the  flagman  is  there,  waving  his  flag,  a  train 
passed,  and  the  flagman  rolls  up  his  flag  and  retires ;  the  traveler  then  drives  on 
the  track,  another  train  instantly  dashes  on  him,  and  he  is  killed.  Dwnntvm 
<ibnque.  it^'urta,  —  he  ought  to  have  looked,  say  the  court.  We  cannot  think  that 
such  a  rule  will  commend  Itself  to  the  judgment  of  the  profession  or  the  respect 
of  the  public.  But  the  court  say,  '  the  existence  of  the  track  is  a  warning  of 
danger.*  Not  so  where  there  has  always  been  a  flagman.  The  track  and  ths 
flagniHU  signify  danger;  the  track  wUhout  the  flagman  means  safety.  We  can- 
not agree  with  the  conclusion  thai  '.t  is  reascMinble  that  men  should  be  on  the 
lookout  for  danger  under  such  circumstanooe,  and  it  is  in  accordance  with 
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ezperieuoe  that  prudent  men  do,  before  crossing  a  railway,  look  and  listen  for 
■igkis  of  danger.'  Where  there  has  been  a  flagman,  what  prudent  men  look  for 
is  the  flagman.  The  railroad  company  have  invited  and  taught  them  to  do  that, 
and  on  that  they  ought  to  have  a  right  to  rely  until  reasonably  notified  that  the 
signal  has  been  discontinued.  It  ought  to  be  left  to  the  jury  in  every  case  tc 
say  whether  the  omission  to  look  for  the  train  was  reasonably  induced  by  the 
omission  of  the  accustomed  signal.'* 

After  a  new  trial  the  foregoing  case  came  again  before  the  Court  of  Appeals, 
when  FiABi*,  J.,  delivered  an  opinion,  which — though  not  concurred  in  upon 
this  point  by  a  majority  of  the  court  —  discusses  the  question  with  so  much 
ability  that  it  may  be  usefully  preserved  in  connection  with  the  foregoiui^ 
opinion :  Judge  Eabi«'b  opinion  (which  was  concurred  in  by  Judge  Bapai«lo) 
was  delivered  January  IS,  1876,  and  was  as  follows : 

Eari«,  J.  Upon  the  first  trial  of  this  action  It  was  shown  that  the  Rensselaer 
ft  Saratoga  Railroad  Company  has  always  kept  a  fiagman  at  the  crossing  where 
the  accident  under  consideration  happened,  but  that  he  was  absent  at  the  time 
of  the  accident,  and  the  court  charged  the  jtg7  that  these  facts  might  be  con* 
sidered  by  them  upon  the  question  of  defendant's  negligence.  Upon  appeal  to- 
the  General  Term  this  charge  was  held  to  have  been  erroneous,  and  a  new  trial 
was  granted.  1  Sup.  Ct.  R.  (T.  ftC.)  948.  Upon  the  new  trial  the  plalntilt, 
against  the  objection  of  the  defendant,  was  permitted  to  prt>ve  the  same  fact* 
upon  the  question  of  the  plaintiffs  negligence.  The  plaintiff  recovered,  and 
u|K>n  appeal  to  the  General  Term  the  evidence  thus  given  was  held  to  be  com- 
petent. But  upon  appeal  to  this  court  It  wss  held  to  be  incompetent  for  the 
purpose  for  which  it  was  received,  and  a  new  trial  was  granted.  Upon  the> 
third  trial  the  plaintiff  offered  again  t<i  prove  the  same  facts,  and  generally 
that  there  was  no  flagman  at  the  crossing  at  thn  time  of  the  accident,  and  this- 
evidence  was  excluded.  The  main  question  for  our  consideration  upon  Ihiff 
appeal  is,  whether  this  evidence  was  competent  for  any  purpose.  The  sole 
question  decided  upon  the  former  appeal  to  this  court  was  that  the  evidence 
was  not  competent  upon  the  question  of  the  plaintiff's  negligence.  That  decis- 
ion proceeded  upon  the  ground  that  no  negligence  or  omission  of  duty  upoo- 
the  part  of  the  defendant  could  absolve  the  plaintiff  from  the  duty  of  using^ 
his  senses  to  avoid  the  danger.  The  question  whether  such  evidence  was  com- 
petent as  bearing  upon  the  defendant's  negligence,  was  not  then  before  this- 
court,  and  was  not  decided.  And  I  believe  the  question  has  never  yet  been 
decided  by  this  court. 

3o  far  as  I  can  discover,  there  is  no  reported  case  in  which  such  evidence  has* 
lieen  excluded.  The  evidence  has  been  received,  and  the  question  of  Its  effect 
has  been  raised  upon  the  charge  to  the  jury.  In  the  case  BtUUgel  v.  The,  N.  Y 
C.  R.  R.  Co.^  40  N.  T.  9,  the  aJMenoe  of  a  flagman  at  the  crossing  was  proved, 
and  the  judge  charged  the  jury  that  if  the  crossing  was  In  such  a  populous  part 
of  the  city  **  that  it  was  due  to  public  safety,  and  In  common  prudence  In  view 
of  the  high  powers  exercised  by  the  company,  passing  with  the  high  speed  ai 
which  they  run  their  trains,  that  they  should  keep  a  flagman  at  that  point ; 
that  if  they  thought  it  was  an  omission  of  a  precaution,  which  in  ordinar> 
firudence  and  care  the  company  was  called  upon  to  practice,  then  it  was  negli- 
geuoe  to  omit  that  duty.**  Five  of  the  judges  concurred  in  holding  that  this 
charge  was  erroneous,  but  no  question  was  made  by  any  of  the  judges  that  the 
evidence  as  tu  tue  ab»t)nce  of  the  flagman  was  competent,  and  it  cannot  oe  iu> 
ferred  from  any  thing  contained  in  utiy  of  the  opinions  that  any  of  the  judgea 
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rthoughtit  to  be  incompetent.  On  theoontraiy.  Judges  Jaicbb,  Woodbdff« 
Mason  and  Hunt  were  manifestly  of  opinion  that  such  evldeuce  was  corop^ 
'^nt.  The  ^nlj  point  decided  was,  that  it  was  not  the  dutj  of  a  railroad  nom- 
,pany  to  keep  a  flagman  at  a  crossing,  and  that  it  was  not  chargeable  with  neg- 
ligence for  the  omission  of  any  such  supposed  duty.  It  was  not  decided  that 
the  absence  of  a  flagman  at  a  crossing  could  not  be  proved  as  one  of  the  cir- 
cumstances existing  at  the  time  and  place  of  the  accident.  In  the  case  of 
Qrippin  ▼.  T'le  N.  Y.  C.  R.  R.  Co.,  40  N.  T.  84,  the  question  again  arose  upon 
the  chaiige  of  the  judge.  The  absence  of  a  flagman  was  proven,  and  the  judge 
.left  it  to  the  jury  to  determine  whether  a  flagman  at  the  crossing  '*  as  a  measure 
of  proper  caution  was  or  not  required  of  the  defendant,**  and  this  was  held 
4io  be  error  by  four  of  the  judges.  Judge  Woodbuvf,  writing  the  opinion  in 
which  three  of  his  brethren  concurred,  was  clearly  of  opinion  that  such  evi- 
•deuce  was  competent  to  l>e  left  to  the  jury,  not  upon  the  question  of  defeud- 
.ant's  duty  to  keep  a  flagman  at  the  crossing,  but  upon  the  question  of  the  care 
and  prudence  with  which  defendant  ran  and  managed  its  train  at  the  time  of 
the  accident.  In  Weber  v.  The  N.  Y.  C.  A  TL  R,  R.  R.  Co.,  58  N.  Y.  451,  the  ' 
question  also  arose  upon  the  charge  of  the  juc|ge.  It  appeared  that  no  flag- 
man was  stationed  at  the  crossing,  and  the  judge  charged  the  juiy  that  there 
was  no  law  making  it  the  duty  of  the  defendant  to  have  a  flagman,  and  that  it 
was  not  negligent  in  it  not  to  have  one  at  the  street  crossing. 

This  charge  was  approved  by  Judge  Aixbn,  writing  the  opinion,  and  the  learned 
judge  says,  that  *'  the  duty  of  posting  flagmen,  or  having  servants  and  agents, 
or  placing  gates  or  other  obstructions,  or  of  giving  special  or  personal  notice 
to  travelers  at  railway  crossings,  can  only  be  imposed  by  the  legislature,**  and 
that  **  juries  may  and  must  say  whether  a  railroad  company  sought  to  l>e 
-charged  for  alleged  negligence  has,  In  the  operation  of  its  trains,  the  use  of  its 
road  tracks,  and  the  conduct  of  its  business,  used  that  degree  of  care  and 
prudence  which  the  circumstances  and  its  obligation  to  others  required,  but 
beyond  this  they  cannot  go.  Negligence  cannot  be  predicated  of  omissions  U 
do  something  outside  of  and  beyond  this.**  There  is  no  intimation,  however, 
in  the  opinion  that  the  presence  or  absence  of  a  flagman  at  a  crossing  is  not  one 
of  the  circumstances  proper  to  be  proved  as  l>earing  upon  the  degree  of  care 
and  caution  with  which  a  railroad  runs  its  trains. 

Judge  Andrews  in  his  opinion  upon  the  former  appeal  of  this  case  reitera- 
ted the  doctrine  that  the  law  does  not  make  it  the  duty  of  a  railroad  company 
-to  place  a  flagman  at  street  crossings  to  warn  travelers,  but  he  did  not  hold 
that  the  evidence  of  the  presence  or  absence  of  a  flagman  might  not  be  proved 
in  any  case  as  bearing  upon  the  negligence  of  a  railroad  company  sued  for  dam- 
ges.  I  believe  it  has  been  the  common  practice  to  receive  this  class  of  evidence 
in  such  cases  as  this,  and  there  are  many  reported  cases  in  this  countiy  and  in 
England,  where  it  has  been  received,  and  no  case  has  fallen  under  my  obser- 
vation where  it  has  been  held  to  be  improper. 

Where  there  has  been  a  collision  at  a  railroad  crossing  with  a  traveler  upon 
the  highway,  and  the  railroad  company  is  sued  for  negligence  in  causing  the 
collision,  its  negligence  is  made  out  generally  by  proving  all  the  circumstances 
surrounding  the  transaction,  and  submitting  them  with  proper  Instructions  to 
the  jury,  ft  may  be  proved  that  the  collision  took  place  In  the  night-time,  in  a 
rain  storm,  that  the  train  was  running  fast  or  slow,  with  or  without  head- 
lights, that  it  was  backing  or  going  forward,  that  It  was  running  in  a  city  in  ■ 
crowded  thoroughfare,  or  in  the  country,  that  there  were  many  or  few  traolca, 
that  there  were  obstructions  making  it  Impossible  to  see  the  train  before  Um 
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«rotsinff  was  reached.  These  olreumstauoes  are  proved,  not  to  impose  upon 
ihe  railroad  eompany  any  duty  which  the  law  does  not  impose,  or  any  duty  to 
do  any  acts  ooUateral  to  the  mnning  and  management  of  its  trains  in  a  lawful 
inanner  npon  its  road,  but  as  bearing  upon  the  question  of  the  manner  in  wbich 
It  has  run  and  managed  its  train.  A  different  degree  of  care  may  be  required 
In  mnning  trains  in  the  darlc,  and  in  day-light,  in  city  and  country.  When 
there  are  obstructions  or  no  obstructions  near  crossings.  It  would  be  error  for 
A  judge  to  charge  a  jury  that  it  is  the  duty  of  a  railroad  company  to  remove 
olMtmotions  near  its  road,  ol>8truoting  the  olMcrvation  of  travelers  at  a  cross- 
ing, and  yet  it  would  not  be  error  to  receive  proof  of  the  presence  of  such  ob- 
structions. For  the  same  reason,  it  would  be  error  for  a  judge  to  instruct  a 
Jury  that  it  is  the  duty  of  a  railroad  company  to  keep  a  flagman  at  a  crossing, 
•or  to  submit  to  the  jury  the  question  whether  it  ought  to  have  kept  a  flagman 
there,  and  yet  it  would  not  be  error  to  receive  evidence  of  the  absence  of  a 
flagman.  There  are  many  eases  where  trains  be  run  with  greater  speed  with- 
out negligence,  If  a  flagman  Is  kept  at  crossings,  or  other  appropriate  measures 
taken  to  warn  travelers  of  the  approach  of  trains ;  and  In  the  absence  of  flag* 
men,  railroad  companies  may  In  the  exercise  of  proper  care  be  required  to  run 
their  trains  slower,  or  to  take  other  precautions  to  protect  travelers,  the  ques- 
tion In  all  cases  being,  not  whether  It  was  their  duty  to  do  any  of  the  collateral 
things  to  warn  travelers,  but  whether  under  all  the  circumstances  of  the  case 
it  ran  and  so  managed  Its  train  with  the  requisite  care  and  prudence.  To 
Ulttstrate  more  fully  the  clear  distinction  which  I  claim  to  exist  as  to  the 
Qse  that  may  be  made  of  such  evidence :  In  a  given  case  the  evidence  of  the 
absence  of  a  flagman  Is  received,  and  the  judge  charges  the  jury  that  If 
they  find  that  It  was  the  duty  of  the  defendant,  under  the  circumstances,  to 
Ireep  a  flagman  at  the  crossing,  the  omission  of  that  duty  ie  negligence  which 
nay  malce  the  defendant  liable.  Under  such  a  chaige  that  duty  is  made  the 
«eutnu  and  controlling  fact,  and  If  the  jury  should  find  that  the  defendant 
had  run  its  train  with  the  greatest  care  In  other  respects,  and  that  it  was  guilty 
of  no  other  negligence,  and  yet  should  find  that  It  had  omitted  that  duty,  they 
oould  find  a  verdict  against  the  defendant.  Under  the  laws  which  make  it  the 
duty  of  railroad  companies  to  put  up  signboards  and  ring  the  bell  and  blow 
the  whistle  at  railroad  crossings,  an  omission  of  that  duty.  If  the  juiy  found 
that  it  contributed  in  any  way  to  the  accident,  would  make  the  defendant  lia- 
ble, no  matter  how  careful  It  may  have  been  in  running  and  managing  its  train, 
«nd  in  aU  other  respects.  Such  effect  is  given  to  that  omission  of  duty  because 
the  law  Imposes  the  duty  and  enacts  the  consequence  for  its  omission.  Under 
-such  a  charge  as  I  have  supposed,  the  jury  is  put  in  the  place  of  the  legislature, 
Jind  its  decision  as  to  the  duty  has  the  force  of  statute  law,  and  hence  such  a 
eharge  has  properly  been  condemned  by  the  courts  of  this  State.  In  another 
•ease  the  evidence  is  received,  and  the  jury  charged  that  the  defendant  owes  no 
duty  to  any  one  to  keep  a  flagman  at  the  crossing,  but  that  its  sole  duty  to  trav- 
•^ers  upon  the  highway  was  to  run  and  manage  its  trains  with  proper  care  so  as 
not  to  injure  them  in  the  exercise  of  their  lawful  rights;  and  that,  upon  the 
question  whether  such  care  was  exercised,  they  must  consider  all  the  ciixum- 
-stances  existing  at  the  time  and  place  of  the  accident,  and  among  them  the  fact 
of  the  absence  of  a  flagman  at  the  crossing.  In  such  a  case  a  proper  uee  is  mad# 
of  the  evidence,  and  the  charge  Is  liable  to  no  just  criticism.  If  the  jury  find 
inch  care  was  exercised,  they  will  flnd  for  the  defendant,  whether  there  was  a 
flagman  at  the  crossing  or  not. 
It  must  be  conceded  that  a  railroad  company  charged  with  negligence  at  a 
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road  crossinfi;,  may  give  evldeiioe  to  show  that  they  kept  a  flascmaii  there  Uy 
warn  travelers.  In  such  case  the  plaintiff  may  oontroyert  this  evidence  and 
show  that  uo  flagman  was  there.  The  jadge  may  chaige  the  Jury  that  the  pres- 
ence of  a  flagman,.if  they  find  one  was  present,  must  be  considered  by  them  upon 
the  question  of  the  care  with  which  defendant  run  and  managed  its  trains. 
Can  it  properly  be  said  that  they  may  not  consider  the  absence  of  a  flagman,  if 
they  so  flnd  upon  the  same  question  ? 

I  am,  therefore,  of  opinion  that  the  evidence  rejected  ought  to  have  been 
received  upon  the  question  of  defendant's  negligence,  and  In  reaching  this  con- 
clusion, I  have  taken  no  account  of  the  city  ordinance,  or  of  the  fact  that  the 
lef endant  did  not  own  the  road  upon  which  its  train  was  running  at  the  time 
:>f  ttie  accident.  Without  reference  to  these  considerations,  the  plaintiff  was 
entitled  to  this  evidence.  Our  decision  proceeds  upon  the  idea  that  the  defend- 
ant was  bound  to  run  and  manage  its  trains  In  the  streets  of  a  large  city  with 
proper  care,  whether  it  owned  the  road  or  not,  and  that,  as  bearing  upon  the 
question  of  care,  the  absence  or  presence  of  a  flagman  is  one  of  the  eiroam- 
stanoes  to  be  considered. 

But  there  Is  another  error  fpr  which  the  Judgment  should  be  reversed.  Upon 
the  trial  the  plaintiff  offered  to  prove  the  ordinance  of  the  eiiy  of  Albany, 
which  lequired  a  flagman  to  be  stationed  at  every  street  crossing,  and  the  evi- 
dence was  excluded.  It  Is  not  questioned  that  the  ordinance  was  properly 
passed  and  promulgated.  It  was,  therefore,  in  the  nature  of  a  law  to  lie 
observed  within  the  city  by  all  railroad  companies.  If  the  defendant  had 
owned  the  track  upon  which  Its  train  was  running  at  the  time  of  the  aooidenW 
it  has  been  decided  that  the  evidence  would  have  l>een  competent.  Setter  v. 
K.  F.  A  H.  «.  R.  Co..  2  Abb.  OU  of  App.  DecU.  458;  Beisieffd  v.  TheN. 
T.  C.  H.  R-  Co..  U  Abb.  Pr.  (N.  8.)  29;  Louke  v.  AttanHo  ITorfcs,  Ul  Mass. 
.  186.  The  object  of  the  ordinance  was  the  security  and  protection  of  the  trav- 
elers upon  the  streets.  The  defendant  must  be  held  to  have  known  of  Ita 
existence,  and  all  persons  within  the  city  were  bound  to  take  notice  of  It  as  If 
it  had  l>een  a  law  regularly  enacted  by  the  legislmtare.  It  either  In  terms 
applied  to  the  defendant,  although  It  was  using  a  road  owned  by  another  eom- 
pauy,  or  the  defendant  may  have  been  guilty  of  some  negligence  In  muning 
its  train  upon  the  road  when  the  owners  thereof  neglected  the  duty  imposed 
upon  it,  to  keep  a  flagman  at  the  crossing.  While  using  the  road  It  was  bound, 
so  far  as  concerns  the  question  of  liability  for  negligence,  by  the  same  laws  and 
oidinances  which  bound  the  owner.  Webb  v.  Porilatid  Co.,  57  Me.  117;  CUtnmU 
V.  Canfield,  28  Vt.  802;  Mich.  Cent.  v.  Karouse,  89  Ul.  272. 

4  violation  or  disregard  of  the  ordinances,  while  not  conclusive  evidence  of 
negligence.  Is  some  evidence  upon  the  question  to  be  submitted  to  the  Jury  with 
all  the  other  evidence. 

The  Judgment  should  be  reversed  and  a  new  trial  granted,  ooafes  to  ahld» 

event. 

Rapau^  J.,  oonenn;  Cbubgb,  Ch.  J.,  and  Foiaxb,  J., 
gioond;  AuAi«  J.,  not  Totfnc;  Milijb*  J.v«akliif  nopMrt.— . 
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opeiated  a  oofeton  mill,  to  the  nuuuigemeiit  of  whlea  thej  gav*  au 
panwnal  atteatlooy  bat  intmsted  it  entirely  to  a  general  agent,  who  hid  fall 
powar.  In  the  mill  waa  an  elevator,  ased  bj  the  emplojeea  in  paasing  froia 
one  floor  to  another.  Thia  elevator  beeame  out  of  repair  and  anaafe,  of 
whldi  aald  agent  had  notice.  He  neglected  to  repair,  and  plaintilT,  an  em- 
plojae»  Ofllng  the  elevator  in  the  ooarae  of  her  work,  was  lijared  bj  ita  fall. 

BUd,  that  defendanta  were  liable ;  that  the  general  agent  waa  not  a  mere 
laUow-aervant,  but  ooenpied  the  place  of  the  maater ;  that  the  latter  ooald  not 
bj  thaa  delegating  their  aathoritj  and  abeenting  themaelvea,  eacape  ftom 
liability  for  the  non-performance  of  the  datiea  thej  owed  to  their  emplojreea. 

The  rale,  that  where  a  maater  or  principal  delegatea  to  an  agent  the  perfoim- 
ance  of  datlea  he  owea  to  hia  emplojreea,  the  former  ia  liable  for  the  manner 
in  which  thej  are  performed,  ia  applicable  aa  weU  to  Individaala  aa  to  eor 
porationa.* 

ACTION  to  recover  damages,  for  injories  anstained  by  plaintiil 
in  oonseqnenoe  of  the  fall  of  an  elevator  in  defendants'  mill» 
in  which  plaintiflF  was  an  employee. 

The  referee  found  the  following  facts:  That  defendants  were 
copartners  in  the  business  of  operating  a  cotton  mill,  located  in  the 
mtj  of  Troy;  they  were  also  doing  business  as  merchants  in  New 
York  city,  where  they  resided;  they  gave  no  personal  attention  to 
the  conducting  of  the  mill,  but  it  was  managed  by  a  general  agent, 
having  general  charge  thereof,  its  machinery  and  operations,  with 
power  to  purchase  supplies,  etc.  In  the  mill  was  an  elevator,  ele- 
vated and  lowered  by  a  chain  passing  over  a  drum  in  the  garret 
The  eleyator  was  designed  for  elevating  goods,  but  for  many  years 
the  superintendents,  bosses  and  employees  had  been  accustomed  to 
ride  thereon,  from  one  floor  to  another,  while  engaged  in  their 
work,  to  the  knowledge  of  the  superiors  and  bosses.  PlaintiflF  was 
an  employee  in  the  mill,  and  had  been  accustomed  so  to  ride.  Some 
of  the  links  of  the  chain  had  worn  thin,  and  thereby  rendered  the 
elevator  dangerous  and  unsafe.  This  had  been  known  by  the  agent 
for  three  weeks  prior  to  the  accident  in  question,  and  he  was  noti- 

*  8e«  Lmdtr  ▼.  Antrtneoggin  R.  R.  Co.,  16-  Am.  Rep.  ttS,  mni  note.  —  Rap. 
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fied  that  if  the  chain  was  not  repaired,  some  of  the  employees  would 
get  hurt.  Plaintifl  had  no  knowledge  of  the  defect  On  the  17th 
Febmary,  1870,  and  while  at  work  in  the  mill,  plaintiff  Was  sent  to 
a  room  above  that  where  she  worked.  She  took  the  eleyator,  and 
while  ascoiidiugy  the  chain  bix>ke,  the  elevator  fell,  and  she  was 
injured. 

As  oonclosions  of  law,  the  referee  found  that  notice  to  the  gen* 
end  agent  was  notice  to  the  defendants,  who  were  chargeable  with 
his  negligence;  that  plaintiff  was  not  guilty  of  any  contributory 
negligence,  and  that  defendants  were  liable  for  the  damages  sus- 
tained by  the  plaintiff.  The  General  Term  reversed  the  judgment 
entered  upon  the  report,  and  granted  a  new  trial,  and  plaintiff 
appealed. 

JL  A.  ParmmUer,  for  appellant  Defendants  were  liaUe  to  plain- 
tiff for  non-performance  of  the  duty  they  owed  to  her,  even  if  they 
did  not  have  notice  of  such  non-performance.  Laming  v.  New  Fork 
Central  Railroad  Oo.,  49  N.  Y.  521;  Bricknor  v.  New  Tori  Coniral 
Railroad  Co^  id.  672;  Flike  v.  Boston  and  Albany  Railroad  Co.,  58 
id.  549;  Hooy  v.  D.  and  B.  R.  R.  Co.,  18  id.  930.  Defendants  wore 
clearly  guilty  of  negligence  and  omission  of  duty.  HoffnagU  v. 
Now  York  Control  Railroad  Co.,  55  N.  Y.  608;  Lanin^  v.  ^'€w 
York  Control  Railway  Co.,  49  id.  521;  S.  0.,  10  Am.  Bep.  417; 
Keegan  v.  WeOom  Railroad  Co.,  8  N.  Y.  175;  Noyes  v.  Smith,  28 
Vt  59;  F6rd  v.  Fitch.  Railroad  Co.,  14  Am.  Bep.  598. 

Irmng  Browne,  for  respondents.  The  negligence  of  defendants' 
kgent  was  not  to  be  imputed  to  them,  and  notice  to  the  agent  was 
not  notice  to  defendants.  Ihulkner  v.  Erie  Railway  Co.,  49  Barb. 
328;  Keegan  v.  Western  Railroad  Co.,  8  N.  Y.  181;  Seymour  v. 
Maddox,  16  Q.  B.  326;  Wigmore  v.  Jay,  5  Exch.  354 ;  Searle  v. 
Lindsay,  11  0.  B.  (N.  S.)  429;  OaOaghor  v.  Piper,  IC  id.  669;  Hall 
V.  Johnson,  L.  J.  (N.  S.  Exch.)  222;  FeUham  v.  Eng,  7  B.  &  S. 
676 ;  Wilson  v.  Merry,  L.  R^  1  H.  of  L.  326;  Albro  v.  Aga.  Caml 
Co.,  6  Gush.  75;  Hard  v.  Vermont  and  C.  Railroad  Co.,  32  Vt  473; 
Wright  v.  New  York  Central  Railroad  Co.,  25  N.  Y.  562;  Wamor  v. 
Erie  Railway  Co.,  39  id.  468.  Plaintiff,  being  on  the  elevator  with- 
out authority,  was  guilty  of  contributory  negligence.  Russell  v. 
Hudson  River  Railroad  Co.,  17  N.  Y.  134;  Sprong  v.  Boston  and 
Albany  Railroad  Co.,  60  Barb.  30;  Dougan  v.  Champ.  Tranepori^Uion 
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Co^  e  Lana.  480;  BpowMr  v.  BrooJdyn  Oity  Railroad  Co.,  31  Barb. 
419;  MchohoH  t.  Brie  Railroad  Cb.,  41  N.  Y.  525.  The  fact  that 
plaintifl  and  othen  were  in  the  habit  of  riding  on  the  elevator  can- 
not fix  liability  on  defendants.  Fitch  y.  AUen,  93  Mass.  572;  Stew- 
art V.  Ear.  OoOege,  12  AL  58. 

Bapallo,  J.  The  reversal  of  the  judgment  entered  upon  the 
report  of  the  referee  was  upon  questions  of  law  only.  The  faots 
found  by  the  referee  must  therefore  be  taken  as  established.  From 
these  findings  it  appears  that  for  upward  of  thirty  years  the  elevator 
in  question  had  been  oustomarily  used  by  the  superintendents, 
bosses  and  employees  of  the  mill  for  the  purpose  of  riding  from  one 
floor  to  another  of  the  mill  while  engaged  in  work  there,  and  this 
to  the  knowledge  of  their  superiors  and  bosses,  and  that  the  plain- 
tiff had  been  accustomed  so  to  ride.  The  right  of  the  plaintiff 
to  use  the  elevator  to  pass  to  the  upper  floor  is  oonoeded  in  the 
opinion  of  the  Supreme  Court,  and  tiie  oondusion  of  the  referee 
that  she  was  not  guilty  of  any  negligence  in  so  doing  is  undisturbed. 
The  sole  ground  of  reversal  was  that  the  defendants  were  not  liable 
for  the  negligence  of  their  general  agent  in  omitting  to  repair  the 
broken  chain,  after  notice  to  him  that  it  was  unsafe,  and  that,  unless 
repaired,  some  of  the  employees  would  get  hurt 

The  defendants,  who  operated  the  mill  at  the  time  of  the  injury, 
gave  no. personal  attention  to  conducting  the  mill,  but  it  was  man- 
aged  by  a  general  agent  who  had  general  charge  of  the  mill,  machin- 
ery and  operatives,  with  power  to  purchase  all  supplies,  and  hire 
and  discharge  operatives. 

It  is  evident  that  this  general  agent  was  not  a  mere  fellow-servant 
of  the  plaintiff,  who  was  a  common  hand  in  the  mill,  but  that  he 
was  charged  with  the  performance  of  the  duties  which  the  defend- 
ants owed  to  the  hands  employed  in  the  mill.  There  was  no  other 
person  to  discharge  those  duties,  and  the  defendants  could  not,  by 
absenting  themselves  from  the  mill,  and  refraining  from  giving  any 
personal  attention  to  its  conduct,  but  committing  the  entire  charge 
of  it  to  an  agent,  exonerate  themselves  from  those  duties,  or  fr^m 
the  consequences  of  a  failure  to  perform  them. 

It  was  the  duty  of  the  defendants  toward  their  employees  to  keep 
the  elevator  in  a  safe  condition,  and  to  repair  any  injury  to  it  which  ' 
would  endanger  the  lives  or  limbs  of  their  employees  who  wers 
lawfully  and  properly  and  in  the  performance  of  their  functions  in 
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the  habit  of  using  it  That  duty  ihey  delegated  to  their  general  agent 
As  to  the  acts  which  a  master  or  principal  is  bound  as  such  to  per- 
form toward  his  employees,  if  he  delegates  the  performance  of  ihem 
to  an  agent,  the  agent  occupies  the  place  of  the  master,  and  the 
latter  is  deemed  present,  and  liable  for  the  manner  in  which  thoy 
are  performed.  Flike  y.  Boston  and  Albany  JRailroad  Co.,  53  N.  Y. 
549;  S.  C,  13  Am.  Bep^  545.  This  rule  is  as  applicable  to  indivii- 
aals  as  to  corporations,  and  requires  us  to  sustain  the  conclusion  of 
the  referee,  that  the  defendants  were  responsible  for  the  neglect  of 
their  general  agent,  he  having  the  means  and  power  to  keep  the 
eleyator  in  repair,  and  that  notice  to  such  general  agent  was  notice 
to  the  defendants  that  the  eleyator  was  out  of  repair,  and  the 
defendants  were  consequently  guilty  of  grots  negligence  in  omit- 
ting to  repair  it 

The  order  of  the  General  Term  should  be  rerersed,  and  the  ji 
nent  entered  upon  the  report  of  the  referee  aflbmed  with  cobIb. 

All  oomour. 

Order  reversed  and  judgment  aeeenUmfflg* 
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I4fk  humraeee — tetkmrmetlen  qfpeUee'^ueirraMm^ firmed, 

Wheie,  altlMragh  the  appUeatton  for  and  polkiy  of  Inaiinuiee  dedare  that  the 
■tatemeata  la  the  appltoaUon  shall  be  wanantleaf  yei,  if  oUmt  parta  ol  the 
Inatrament  ahow  thai  a  itriet  wanantj  waa  noi  intended,  audi  parte  aMHit 
goTem. 

In  an  appUeatkMi  and  poU^,  the  etatementa  of  the  insured  were  defllaMd  la 
be  wanaatlea,  and  the  baaia  of  the  ocmtraet ;  but  in  other  parte  of  the  apptt- 
cation  it  waa  stated  in  snbatance  tliat  nothing  bat  f  rand  or  intentional  iiii» 
etatemente  woald  aroid  the  policy,  and  that  payment  of  the  earn  aasured 
wonld  be  contested  only  in  case  of  fraad.  HM,  that  the  etatements  woold 
not  be  regaided  aa  warranties,  and  that  to  eoatain  a  defenee  to  an  action  on 
the  poUcy,  the  defendant  most  show,  not  only  that  the  etatementa  were  nntme, 
bat  that  they  were  Isnown  by  the  insured  bo  to  be,  and  that  they  wnre  made 
latnitionaUy  and  with  a  fraadalent  design. 
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Whether  etatements  or  ominionB  are  fraadalent  ie  for  the  jnrj  to  determine 
nnleee  the  cTidence  of  fraad  is  conclaaiye. 

Where  a  person  has  hie  life  insured  for  the  benefit  of  another,  such  other  is 
not  bonnd  by  any  acts  or  declarations  of  the  insured  after  the  issue  of  th# 
l>olicy,  unless  such  acts  were  in  yiolation  of  some  condition  of  the  policy 

ACTION  by  Sarah  L.  Fitch  upon  a  policy  of  insurance  for  $3»000> 
dated  November  22,  1870,  upon  the  life  of  Oliver  G.  Fitch, 
plaintiffs  husband,  who  died  December  17,  1870,  The  policy  oon« 
tained  the  following  '^explanations''  and  conditions  : 

**  The  policies  of  this  company  are  made  in  entire,  unconditional, 
honest  good  faith,  with  the  unreserved  intention  of  scrupulously 
fulfilling  all  the  conditions  of  the  contract  on  its  part,  without  any 
shortcoming.  It  is  therefore  expected  and  required  as  a  condition, 
that  the  application  be  made  in  equal  good  faith.  If  it  is,  and  the 
conditions  of  the  contract  on  the  part  of  the  assured  fulfilled,  pre- 
miums paid  when  due,  etc.,  all  of  which  is  easily  done  when  the 
intention  is  good,  the  assured  may  confidently  rely  upon  the  prompt 
payment  of  the  assurance  by  this  company  as  one  among  the  Tuost 
eertain  of  human  events.  The  assurance  can  be  jeopardized  only 
by  dishonesty  or  inexcusable  carelessness  on  the  part  of  the  appli- 
cant, since  each  statement  and  answer  is  easily  made  correctly  if 
only  truthful." 

The  application  closed  as  follows: 

**  I,  the  undersigned  applicant,  desirous  of  effecting  an  insurance 
with  the  American  Popular  Life  Insarance  Company,  in  the  sum 
of  dollars  that  shall  be  named  in  the  policy,  if  issued,  upon  the 
life  of  Oliver  C.  Fitch,  of  Troy,  county  of  Bensselaer,  State  of  New 
York,  the  individual  described  in  this  application,  during  the  term 
atated  in  said  policy,  do  hereby  declare  that  the  preceding  written 
answers  to  the  annexed  questions,  and  the  written  statements  in  the 
preceding  statement,  declaration  or  warranty,  together  with  the 
statements  made  to  the  examining  physician,  and  signed  by  him 
and  the  next  above-named  person  and  presented  to  the  company, 
are  warranties  correct  and  true,  and  that  there  is  not  concealed,  with- 
held or  mentioned  therein  any  circnmstance  in  relation  to  the  past 
nor  present  state  of  the  health,  habits  of  life,  condition,  nor  inten- 
tion of  the  next  above-named  person,  nor  any  other  fact  concerning 
the  said  person,  nor  the  relatives  nor  ancestry  of  the  said  person,  with 
which  the  directors  of  said  company  ought  to  be  made  acquaintedt 
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and  that  applicant  has  an  interest  in  the  life  of  the  next  above- 
named  person  to  the  full  amount  of  the  aforesaid  sum  of  dollai-s. 

''And  it  is  hereby  agreed  that  the  assurance  hereby  proposed 
shall  not  be  binding  on  said  company  until  the  amount  of  premium, 
as  stated  in  the  policy,  shall  be  paid  in  full  in  cash,  nor  until  tho 
other  conditions  precedent,  as  therein  stated.,  shall  be  fulfilled  in 
the  life-time  of  the  said  next  abore-named  person;  and  that  no  act 
nor  omission  of  any  person,  other  than  the  authorized  officers  of  the 
home  office,  shall  be  deemed  a  waiver  of  any  condition  of  the  con-^ 
tract  And  it  is  hereby  further  agreed  that  the  preceding  written 
answers  given  to  the  annexed  questions,  and  the  statements  made 
in  the  preceding  statement,  deolaraMon  or  warranty,  together  with 
the  written  answers  and  statements  made  to  the  examining  physi* 
cian,  and  signed  by  him  and  the  next  above-named  person  and  pre- 
sented to  the  company,  and  also  the  written  statements  and  answers 
in  regard  to  the  next  above-named  person,  made  by  the  friend  and 
tiie  medical  acquaintance  mentioned  within,  shall  be  the  basis  and 
form  part  of  the  contract  or  policy  between  the  undersigned  appli* 
cant  and  the  said  company;  and  if  not  in  all  respects  true  and  cor* 
roct,  the  policy  shall  be  void/' 

The  policy  contained  the  following  clauses:  ''This  policy  it 
issued  and  accepted  by  the  assured  upon  the  following  express  con* 
ditions  and  agreement:  That,  whereas,  it  is  issued  in  entire^ 
unconditional,  honest  good  faith  and  with  the  just  intent  of  scrup- 
ulously fulfilling  all  the  conditions  and  engagements  of  the  contract 
with  absolute  certainty,  and  without  any  shortcoming  in  any  par- 
ticular on  the  part  of  the  company: 

"  Fraud  or  intentional  misrepresentation  violates  the  policy,  and 
the  statements  and  declarations  made  in  the  written  application 
for  this  policy,  and  on  the  faith  of  which  it  is  issued,  are  warranties 
in  all  respects  true,  and  do  not  suppress  or  omit  any  fact  relative 
to  the  insured  affecting  the  interest  of  the  company,  of  which» 
whether  material  or  not,  would  tend  to  infiuence  the  company  in 
taking  the  risk." 

Attached  to  the  policy  was  what  was  styled  "  Notice  to  policy- 
holders," which  contained  the  following: 

''  Proofs  of  loss  may  be  presented  at  any  time,  but  as  the  pay- 
ment will  be  contested  only  in  ease  of  fraud,  it  is  expressly  agreed 
and  provided,  in  order  that  the  facts  may  be  fresh  and  attainablei 
that  no  action  nor  suit  of  any  kind  against  this  company,  for  the 
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raooTBiy  of  any  claim  upon,  under  and  by  virtue  of  the  policy,  shall 
be  mutainable  in  any  court  of  law  or  chancery,  unless  commenced 
within  twelye  monthB  next  after  the  occurrence  of  the  loss  or 
decease  of  the  insured,  and  if  commenced  after  the  lapse  of  said 
twelve  monthB,  said  lapae  shall  be  conclusive  evidence  against  the 
vaUdiiy  of  said  claim,  any  statute  of  limitation  to  the  contrary  not* 
withstanding.'' 

The  policy  contained  no  clause  avoiding  it  in  case  of  suicide. 

It  appeared  by  the  written  application  that  the  insured  was  asked 
if  he  had  ever  had  any  illness,  local  disease  or  any  injury  in  an; 
oigan,  to  each  of  which  questions  he  answered  ^^  no."  He  was  also 
required  to  name  his  family  physician  and  each  one  who  had  ever 
given  him  medical  attendance,  and  if  neither  existed,  to  name  some 
medical  man  who  knew  him  well;  to  which  he  answered  ''  have 
none;"  he  also  answered  to  the  question  of  vocation,  ''traveling 
i^nt"  He  further  stated  that  his  birthplace  was  "Tolland, 
Connecticut,"  and  that  he  .had  since  lived  "in  New  York."  It 
was  shown  on  the  trial  that  he  had  hisKl  about  six  years  before  an 
inflammation  of  the  eyes,  which  required  and  received  the  care  of  a 
physician  for  about  a  month;  that  a  physician  had  visited  him 
about  three  years  before,  and  that  another  had  attended  his  son ; 
that  the  deceased  had  been  in  the  army  in  Virginia,  and  that  he  had 
been  discharged  for  physical  disability. 

The  defendant's  counsel  made  the  following  requests  to  charge: 
"  That  it  is  undisputed  that  Dr.  Benson  and  others  had  given  tiie 
deceased  medical  attendance  prior  to  the  application,  even  if  he 
were  not  his  family  physician,  and  that  a  misstatement  in  this 
respect  forfeited  the  policy."  The  court  declined  so  to  charge  aa 
matter  of  law,  but  left  it  as  one  of  the  facts  to  be  found  by  the  jury. 

"  That  if  the  jury  believe  .that  Dr.  Benson  or  any  other  medical 
man  had  professionally  attended  Fitch,  no  recovery  can  be  had." 
The  court  declined  so  to  chai^ge. 

"  That  if  they  believe  that  Fitch  had  had  any  disease  of  the  eyes, 
such  as  to  require  care  and  attention,  no  recovery  can  be  had." 
The  court  declined  so  to  charge,  but  submitted  it  as  a  question  of 
tact  for  the  jury. 

"  That  if  they  believe  that  there  existed,  at  any  time  prior  to  the 
application,  either  a  disease  or  any  injury  of  the  eye,  there  can  be 
no  recovery. "    The  court  declined  so  to  charge,  but  stated  that^ 
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*'it  the  jury  find,  at  the  time  of  the  application^  this  disease  of  the 
eye  existed,  she  can't  recover." 

"  That  by  failing  to  state  that  he  had  been  three  times  dischaiged 
from  the  army,  one  of  the  discharges  being  on  the  ground  of  physical 
disability.  Fitch  concealed,  withheld  or  left  anmentioned  a  fact  he 
was  bound  to  disclose,  and,  therefore,  no  recorery  can  be  had." 
The  court  declined  so  to  charge  as  matter  of  law,  but  submitted  it 
to  the  jury  as  a  fact 

'^  That  if  they  belieye  that  Fitch  was  a  painter  by  trade,  or  pur- 
■ned  that  vocation,  as  stated  by  the  plaintiff,  there  can  be  no 
recovery."    The  court  declined  so  to  charge. 

To  the  refusals  to  charge  the  defendant's  counsel  duly  excepted.. 

B.  B.  Andrews,  for  appellant 
Oeorge  Blisa,  for  respondent 

Bapallo,  J.  The  exceptions  mainly  relied  upon  on  the  argu- 
ment are  those  taken  to  the  refusal  of  the  judge  to  grant  the 
motion  for  a  nonsuit ;  to  his  refusal  to  charge  the  jury,  that ''  if 
they  believed  that  Fitch  had  had  any  disease  of  the  eyes  such  as  to 
require  care  and  attention,  no  recovery  could  be  had ;"  that "  if  they 
beUeved  that  Fitch  had  had  any  injury  of  the  eyes,  there  could  be 
no  recovery ;"  and  that ''  if  they  believed  that  there  existed  at  any 
time  prior  to  the  application  either  a  disease  or  any  injury  of  the 
eye.  '^  there  could  be  no  recovery."  Also,  to  the  exclusion  of  evi- 
dence that  Fitch  committed  suicide.  Other  exceptions  were  taken, 
and  appear  in  the  case,  but  if  the  positions  upon  which  they  are 
founded  are  sound,  they  are  available  under  the  motion  for  a  non- 
suit, and  have  been  so  treated  on  the  argument  and  will  be  here 
considered  in  that  connection. 

The  motion  for  a  nonsuit  was  made  upon  the  ground  that  by 
the  undisputed  and  uncontradicted  evidence  it  appeared  that  Fitch, 
in  the  application  he  made  for  the  policy,  made  misrepresentations 
as  to  certain  facts,  and  concealed  and  withheld  certain  other  facts, 
which,  under  the  terms  of  the  policy  and  of  the  application,  neces- 
sarily made  it  void. 

It  is  claimed  on  the  part  of  the  defendant  that  the  statements 
contained  in  the  application  were  warranties  and  must  be  abso- 
lutely true  ;  that  it  was  not  for  the  jury  to  pass  upon  the  question 
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whether  they  were  material  to  the  risk,  nor  whether  the  applicant 
made  any  intentional  misstatement;  that  the  only  question  is, 
whether  or  not  the  statements  were  true,  and  that  if  any  unti*ue 
statement  (except  as  to  ancestry)  was  made  in  the  application, 
the  plaintiff  cannot  recover,  and  that  it  is  wholly  unimportant 
whether  or  not  the  matter  as  to  which  the  untrue  statement  was 
made  had  any  tendency  to  increase  the  risk  or  any  connection  with 
the  cause  of  death,  or  whether  the  statement  was  known  to  the 
applicant  to  be  untrue. 

The  first  question  to  be  considered  is,  whether  the  statements  con- 
tained in  the  application  were  absolute  warranties  or  mere  repre- 
sentations, and  whether,under  the  terms  of  the  policy  and  application, 
the  warranty  therein  mentioned  was  not,  in  effect,  simply  that  the 
statements  were  made  in  good  faith.  Although  the  term  **  warranty  " 
is  used  in  both  instruments,  it  must  be  construed  with  reference  to 
the  other  language  employed  in  the  same  instruments.  These 
instruments  were  prepared  by  the  defendant,  and  themselves 
explain  the  degree  of  responsibility  to  be  assumed  by  the  applicant 
in  answering  the  questions  propounded  to  him.  Although  the 
word  '^  warranty  "  is  employed,  yet»  if  the  explanations  accompanying 
that  term  show  that  a  strict  warranty  was  not  intended,  these  explan- 
ations, given  by  the  defendant  itself  in  the  papers,  and  which 
induced  the  applicant  to  undertake  to  answer  the  questions  and 
•enter  into  the  contract*  must  govern. 

The  application  begins  with  a  preamble  headed  ^^Explanation  f 
this  explanation  describes  the  nature  of  life  insurance  and  defines 
the  terms  ^Mnsured^'  and  '^ assured;"  it  then  proceeds  testate 
that  the  policies  of  this  company  are  made  in  entire,  unconditional, 
honest  good  faith,  and  that  it  is  required  as  a  condition  that  the 
application  be  made  in  equal  good  faith ;  that  if  it  is,  and  the  con- 
ditions fulfilled,  premiums  paid  when,  due,  etc.,  ^'all  of  which  is 
•easily  done  when  the  intention  is  good,  the  assured  may  confidently 
rely  upon  the  prompt  payment  of  the  assurance  by  this  company  as 
one  of  the  most  certain  of  human  events ;  the  assurance  can  be 
jeopardized  only  by  dishonesty  or  inexcusable  carelessness  on  the  part 
of  the  applicant,  since  each  question  and  answer  is  easily  made  cor- 
rectly if  only  truthful ;  '  I  do  not  know '  is  as  proper  at  one  time 
iw  *  yes '  or  *  no '  at  another  j  •  •  ♦  the  sole  object  is  to  pro- 
tect the  honest  from  the  effect  of  misstaiemenis,  not  only  of  them- 
jelves  but  of  others,  by  having  every  thing  so  plain  that  it  will  b€ 
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clearly  eyident  that  a  misstatement  can  be  made  by  intention  only!* 
It  then  proceeds  to  propound  questions  as  to  the  grandparents^ 
parents,  uncles  and  auuts  on  the  paternal  and  maternal  sides, 
whether  liying  or  dead;  their  health  when  living,  ages  at  death, 
causes  of  death,  weight,  height,  complexion,  color  of  hair, 
beard  and  eyes,  and  various  other  questions  concerning  them. 
Then  follow  a  great  number  of  questions  of  the  most  minute 
character  touching  the  insured,  his  constitution,  habits,  etc.,  and, 
among  others,  as  to  his  weight;  how  much  increase  or  diminution 
in  weight  in  one,  and  in  five  years;  what  diseases  he  has  had,  includ- 
ing those  of  childhood;  whether  any  place  where  he  has  ever  lived 
was  subject  to  any  disease^  and  what;  as  to  his  habits,  how  often 
he  bathes;  whether  he  rises  and  retires  regularly;  whether  late  or 
eaily;  what  he  wears  next  his  skin;  what  kind  of  stimulants  he 
uses,  if  any;  whether  he  takes  his  tea  or  coffee  weak  or  strong;  the 
extreme  number  of  glasses  of  ale,  beer  or  cider  or  wine  he  takes  in 
a  day;  the  quantity  he  takes  in  a  month;  whether  he  has  ever  been 
intoxicated  and  how  often;  whether  the  action  of  his  bowels  is 
regular  every  day;  whether  he  has  any  practice  tending  to  impair 
health,  etc;  whether  his  vocation  endangers  life  or  health;  what  it 
will  be;  whether  he  has  reason  to  think  that  his  residence,  vocation 
or  any  circumstance  affecting  him  will  be  more  hazardous  to  life 
and  health  than  is  at  present  the  case;  whether  his  hands  and  feet 
are  usually  warm  or  cold;  whether  any  kind  of  food  usually  pro» 
duces  ill  health  or  indigestion;  whether  he  has  ever  had  any  of  a 
long  catalogue  of  diseases,  many  of  which  are  of  a  character  which 
he  might  well  have  had  without  knowing  it,  and  which  he  might 
naturally  deny  ignorantly;  whether  he  has  ever  had  any  disease  of 
or  injury  to  any  organ,  or  has  ever  had  any  symptoms  of  disease  of 
any  organ:  whether  he  is  acquainted  with  the  laws  of  health,  and 
whether  he  takes  pains  to  observe  them,  and  a  host  of  other  ques* 
tions  which  no  human  being  could  with  safety  undertake  to  answer 
accurately  and  warrant  the  correctness  of  his  answers.  Then  follow 
questions  as  to  his  knowledge  of  the  conditions  of  the  insurance, 
and  among  these  whether  he  is  aware  that  any  fraud  foiU  vitiate  the 
insurance  ;  but  ho  is  not  asked  whether  he  is  aware  that  any  unin* 
tentional  mistake  in  answering  any  of  the  host  of  questions  thrust 
at  him,  whether  material  to  the  risk  or  not,  will  be  a  breach  of 
rarranty,  and  vitiate  his  policy. 
The  applicant  is  required  to  answer  the  questions  thus  propounded 
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by  making  upon  or  oyer  each  question  conventional  marks,  one  of 
which  signifies  yes,  or  good,  or  podtive;  one  no,  or  bad,  or  negatiye; 
jdonble.or  either,  yery,  or  decidedly;  one  medium,  and  the  other  do* 
not  know. 

This  document  which  the  applicant  is  required  to  sign  concludes 
with  a  declai'ation  that  his  answers  to  the  questions  and  the  written 
statements  in  the  preceding  statement,  declaration  or  warranty^ 
together  with  the  statement  made  to  the  examining  physicians  and 
signed,  are  warratUies  correct  and  true,  and  that  there  is  not  con* 
cealed,  withheld  or  unmentioned  therein  any  circumstance  in  rela-^ 
tion  to  the  past  or  present  state  of  the  health,  habits  of  life,  oondi* 
tion  or  intentions  of  the  applicant,  nor  any  fact  concerning  hi» 
relatives  or  anoestiy  with  which  the  company  ought  to  be  made 
acquainted  (without  specifying  what  is  the  nature  of  such  last-men* 
tiond  facts);  also  that  the  statements,  etc.,  shall  be  the  basis  and 
form  part  of  the  contract  or  policy,  and  if  not  in  all  respects  trua 
and  correct,  the  policy  shall  be  void. 

This  application  was  signed  by  Fitch,  the  questions  being  wholly 
or  in  part  answered  by  means  of  the  stipulated  hieroglyphics,  and  a 
policy  was  thereupon  issued  on  his  life  in  favor  of  the  plaintiff  as 
assured  for  $3,000.  This  policy  contains  a  declaration  on  the  part 
of  the  company  that  it  is  issued  in  entire  unconditional  honest  good 
faith  and  with  the  just  intent  of  scrupulously  fulfilling  all  the  con- 
ditions and  engagements  of  the  contract  with  absolute  certainty, 
and  then  proceeds  to  state  that  fraud  or  intentional  misrepresented 
tion  violates  the  policy,  and  that  the  statements  and  declarations 
made  in  the  application  are  warranties  and  in  all  respects  true,  and 
do  not  suppress  or  omit  any  fact  relative  to  the  insured  affecting 
the  interest  of  the  company,  or  which,  whether  material  or  not, 
would  tend  to  infiuence  the  company  in  taking  the  risk.  To  this 
policy  is  annexed  a  notice  to  the  policyholders  of  the  conditions  of 
the  insurance,  one  of  which  is,  that  proofs  of  the  loss  may  be  pre- 
sented at  any  time,  but  that,  as  the  payment  will  he  contested  only 
in  case  of  fraud,  it  is  agreed  and  provided,  in  order  that  the  facts 
may  be  fresh  and  attainable,  that  no  action  on  the  policy  shall  be 
sustainable  unless  commenced  within  twelve  months  after  the 
decease  of  the  insured. 

It  seems  to  us,  looking  at  all  these  papers  together,  and  consiJ* 
ering  the  character  of  the  minute  inquiries  made  of  the  applicant,, 
the  extravagance  of  supposing  as  to  many  of  them  that  any  on 
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•could  undertake  to  answer  them  categorically  as  reouired  and  war- 
rant the  answers^  or  at  most  do  more  than  express  an  opinion  con- 
cerning the  subject  of  them;  coupled  with  the  repeated  professions 
•of  good  faith  on  the  part  of  the  company^  and  exhortations  to  like 
good  faith  on  the  part  of  the  applicant,  and  the  declarations  that  if 
the  application  is  made  in  good  faith  equal  to  that  professed  by  the 
-oompany,  and  the  conditions  fulfilled,  premiums  paid,  etc.,  the 
assured  may  confidently  rely  upon  the  prompt  payment  oftheassur* 
ance  by  the  company  as  one  of  the  most  certain  of  human  events  ; 
that  the  assoranoe  can  be  jeoparded  only  by  dishonesty  or  inexcus- 
able carelessness  on  the  part  of  the  applicant;  that  the  sole  object  is 
to  protect  the  honest  from  the  efiFects  of  misstatements  by  haying 
eyery  thing  so  plain  that  a  misstatement  can  he  made  by  intention 
only  ;  that  fraud  or  intentional  misrepresentation  violates  the  policy , 
and  that  the  payment  will  be  contested  only  in  case  of  fraud;  the 
true  construction  of  the  papers  is,  that  the  policy  is  to  be  yoid  only 
in  case  of  intentional  and  fraudulent  misrepresentation  or  suppres- 
sion of  facts  by  the  applicant,  and  that  although  the  term  "  warranty" 
ifl  used,  yet  its  legal  effect  is  so  modified  by  the  explanations  and 
declarations  by  which  it  is  accompanied,  that  it  imports  no  more 
than  an  assurance  that  the  statements  are  made  honestly,  in  good 
faith,  and  are  belieyed  by  the  applicant  to  be  correct  and  true. 
'These  explanations  and  declarations  are  so  inconsistent  with  the 
legal  effect  of  a  warranty,  in  the  strict  legal  sense  of  the  term,  that 
both  cannot  stand  together;  and  to  hold  the  applicant  to  the  strict 
rules  applicable  to  warranties,  would  be  to  entrap  him  into  an 
agreement  which  he  neyer  intended  to  make.  The  statement  that 
payment  of  the  loss  will  be  contested  only  in  case  of  fraud,  is  one 
easily  comprehended  by  eyery  man  of  ordinary  understanding;  and, 
together  with  the  other  plain  declarations,  explanations  and  assur- 
ranees  contained  in  the  papers,  must  haye  been  intended,  and  were 
calculated  to  inspire  confidence  in  applicants  for  insurance,  and  to 
induce  them  to  belicye  that  an  unintentional  and  honest  mistake, 
or  omission  on  their  part,  in  trayeling  through  the  maze  of  compli- 
cated questions  put  to  them,  would  not  be  taken  adyantage  of  the 
-company.  Where  a  warranty  is  understandingly  and  clearly  giyen 
by  an  insured,  no  matter  how  immaterial  the  tact  wan*anted  may 
be,  he  will  be  held  strictly  to  liis  contract.  But,  when  thrown  off 
hit  guard  and  induced  to  enter  into  such  a  contract  by  declaratiooa 
of  the  insurer,  9uch  as  uppcKi   m  this  case  to  haye  been  contained 
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in  the  papers  prepared  by  the  defendant  and  evidencing  the  con- 
traciy  the  declaration  in  the  same  papers  that  the  statements  are- 
warranties  and  the  basis  of  the  oontract,  etc.,  must  be  so  constraedf. 
if  poesibley  as  to  harmonize  with  the  explanations  and  declarations 
of  the  insurer;  and  il  this  is  not  possible,  they  should  be  rejected. 

Under  this  yiew  of  the  contract,  it  was  necessary,  in  order  to- 
sustain  the  defense,  to  show,  not  only  that  the  statements  were 
untrue,  but  that  they  were  known  by  the  insurer  so  to  be,  and  that 
they  and  the  alleged  omissions  were  made  intentionally  and  with  a 
fraudulent  design;  and  to  entitle  the  defendant  to  the  nonsuit 
askedy  it  was  necessary  that  this  fraud  should  be  so  conclusiyely 
proyed  that  there  was  no  question  for  the  jury. 

There  was  some  eyidence  tending  to  show  fraud  in  the  statement 
and  in  omitting  to  mention  certain  facts,  but  this  eyidenoe  was,  in 
our  judgment,  far  from  being  of  that  oonclusiye  character,  and  so- 
uncontroyerted  as  to  haye  justified  the  judge  in  nonsuiting  the 
plaintiff.  The  main  facts  relied  upon  were,  that  some  six  years 
before  the  policy  was  applied  for,  the  deceased  had  had  an  inflam*- 
mation  of  the  eyes,  termed  by  the  physicians  conjunctiyitis.  The 
eyidenoe  tended  to  show  that  this  was  caused  by  some  sand  being 
thrown  in  his  eyes  while  in  the  army,  in  1864,  and  that  he  had 
been  discharged  from  the  army  for  this  cause ;  that  this  conjunc- 
tiyitis was  merely  a  temporary  inflammation  of  the  eye,  of  which 
he  had  been  long  since  cured,  and  that  it  was  not  calculated  to 
affect  the  duration  of  life ;  that  he  had  been  confined  in  the  hos- 
pital in  Virginia,  by  reason  of  this  inflammation  of  the  eyes,  in 
October,  1864,  when  he  was  furloughed,  and  tjiat  he  was  treated 
for  the  same  complaint  by  a  Dr.  Benson,  in  November,  1864,  and 
was  finally  discharged  from  the  army  in  May,  1865. 

It  was  attempted  to  be  proved  that  his  eyes  bore  traces  of  hit- 
having  had  iritis  at  some  period  of  his  life,  but  this  proof  was  con- 
troverted by  eyidence,  and  therefore  would  not  have  justified  a 
nonsuit  The  policy  was  issued  in  November,  1870,  and  it  is  not 
claimed  that  he  then  had  any  disease  of  the  eye.  The  application 
contained  an  inquiry  whether  the  deceased  **  had  ever  had  any  ill- 
neeSy  local  disease  or  injury  in  any  organ^^^  which  question  he 
answered  in  the  negatiye.  This  is  claimed  to  nave  been  a  misrep- 
resentation and  breach  of  warranty,  by  reason  of  which  the  plaiiA- 
tiff  should  have  been  nonsuited. 

The  president  of  the  defendant,  who  appears  to  have  been  a 
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In  an  action  bj  an  ezeentor  upon  a  canae  of  action  arising  after  the  tentalot^a 
death,  the  defendant  cannot  aet-offa  debt  doe  him  from  the  testator  in  Jiia 
life-time. 

The  reasonable  and  necessary  expenses  of  the  buial  of  a  deceased  person  are 
a  pliarge  upon  his  estate ;  the  dnt j  of  borial  is  upon  the  executor,  and,  ia 
tiie  absence  or  neglect  of  the  execator,  the  law  implies  a  promise  from  the 
execntor  to  lemnneiate  one  who  ineom  the  expense  of  such  bnriaL 

ACTION  by  Jane  Patterson^  as  execniaiz  of  William  Patterson^ 
deceased,  to  foreolose  a  mortgage  executed  by  the  defendant^ 
to  said  WiUiam  Patterson,  to  secure  a  bond  conditional  that  defend* 
ant  should,  during  the  life-time  of  said  William^  pay  to  him  the  sum 
of  t500  yearly,  from  July  1st,  1865,  and  should,  within  four  months 
after  his  deatii,  pay  to  his  executrix  or  administratrix  such  pro- 
portion of  said  sum  of  $500  as  should  be  equal  to  the  portion  of 
a  year  which  should  have  elapsed  intermediate  to  the  last  payment  of 
said  annuity  and  the  death  of  said  William;  and  should  alsoj  within 
four  months  after  the  decease  of  said  William,  pay  to  his  execu- 
trix or  administratrix,  if  he  should  die  before  or  on  the  9th  day  of 
June,  1870,  the  sum  of  11,200;  and  if  the  said  William  Patterson 
should  die  after  the  9th  day  of  June,  1870,  and  before  the  9th  day 
of  June,  1875,  the  sum  of  11,000. 

The  obligee  died  in  February,  1873.  Defendant  set  up  as  counter* 
claim  a  claim  for  rent  due  him  from  the  testator  at  the  time  of  his 
decease,  and  also  for  the  necessary  funeral  expenses  of  the  deceased 
paid  by  him  to  the  undertakers,  who  assigned  and  transferred  to 
him  their  account  therefor.  The  court  found  that  there  was  due 
the  defendant  and  unpaid  for  rent,  at  the  time  of  the  testator's 
death,  the  sum  of  $877.50,  and  that  the  reasonable  and  necessary 
funeral  ex)>cn8es  which  were  paid  by  defendant  were  the  sum  of 
$184.30,  but  that  such  claims  were  not  proper  set-ofb  or  counter- 
claims, and  therefore  refused  to  allow  the  same. 

The  plaintiffs  had  judgment,  which  was  afBrmed  at  General 
Term,  and  defendant  appealed. 
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FoLOEBy  J.  The  right  to  set  off  unconnected  cross  dembnds,  it 
is  said,  did  not  exist  at  common  law.  Ore&n  y.  Farmer,  4  Burr 
2214-2221;  but  see  Eden  on  Bank.  186.  It  was  dreated  in  England 
by  the  statutes  of  2  (George  II,  chapter  24,  and  8  George  II,  chapter 
2-h  This  is  mentioned,  to  point  the  further  mention,  that  this 
right  is  to  be  limited  by  the  terms  of  the  enactments,  as  constniod 
and  settled  by  the  courts.  By  those  statutes,  it  was  confined  to 
mutual  debts  existing  between  the  plaintiff  and  defendant,  and,  in 
suits  by  or  against  an  executor  or  administrator,  to  mutual  debts 
between  the  testator  or  intestate  and  either  party.  And  in  the  con- 
struction and  application  of  those  acts  it  was  held,  in  that  country, 
that,  if  an  executor  or  administrator  brought  suit  upon  a  debt  cre- 
ated against  the  defendant  after  the  death  of  the  testator  or  intes* 
tate,  or  upon  a  debt  whereon  the  cause  of  action  arose  after  that 
event,  the  defendant  could  not  set  off  a  debt  which  existed^  and 
on  which  there  was  %  cause  of  action  against  the  testator  or  the 
intestate  in  his  life- time.  Mont,  on  Set-off,  38;  Bab.  on  Set-off, 
68,  ei  seq.  These  text-books  cite  Shipman  v.  Thompson^  Willes, 
108;  S.  0.,  Buller's  N.  P.  180;  TeggetmeyerY.  LumUy,  Willes,  264, 
notes.  These  two  cases  were  criticised  in  MardaU  v.  ThMuson^ 
2  L.  J.  (Q.  B.)  410;  S.  C,  18  Q.  B.  (Ad.  &  EIL,  N.  S.)  857,  and 
it  was  said  that  they  did  not  support  the  position  contended  for. 
But  MardaU  v.  Thelluson  was  expressly  overruled  in  Sees  v.  Watts, 
11  Exch.  410,  and  was  reversed  in  Exchequer  Chamber,  6  Ell.  & 
Bl.  976.  In  the  latter  case  {Rees  v.  Watts),  it  was  held  that,  in  an 
action  by  an  administrator,  suing  in  his  representative  character, 
for  a  debt  due  after  the  death  of  his  intestate,  the  defendant  could 
not  set  off  a  debt  due  to  him  from  the  intestate  in  his  life-time. 
The  statutes  are  there  fully  considered.  The  money  due  from  the 
defendant  was  said  not  to  be  a  debt,  mutual  with  that  due  to  him. 
That  due  to  him  was  due  and  payable  from  the  intestate  in  his  life- 
time. The  money  due  from  him  was  said  not  to  be  received  to  the 
use  of  the  intestate;  that  the  intestate  had  no  claim  on  the  defend- 
ant in  respect  of  this  receipt,  which  took  place  after  his  death;  that 
the  intestate  and  defendant  never  stood  in  the  relation  of  mutual 
debtors  to  each  other,  and  that  consequently  there  was  no  set-off. 
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The  case  is  also  significant  in  that  it  expressly  oTerrnles  MardM 
y.  Tfielluson,  supra^  which  was  recognized  as  being  directly  in  the 
way,  and  which  had  held  that  in  an  action  against  an  executor,  as 
such,  on  a  debt  which  accrued  due  from  the  testator  in  his  life-time, 
the  executors  might  set  off  a  debt  which  accrued  due  from  the  plain* 
tiff  to  them,  as  executors,  since  the  death  of  the  testator.  It  is 
said  that  the  true  distinction  is  this:  that  where  the  thing  sued  for 
is  assets  in  the  hands  of  the  executor  or  administrator  before  the 
recovery,  or  where  the  cause  of  action  arises  in  the  executor's  own 
time,  and  never  did  arise  to  the  testator,  then  the  executor  may 
bring  an  action  in  his  own  name.,  or  as  executor.  Shipman  v.  Thamp* 
sotiy  as  reported  in  Montagu  on  Set-off,  appendix,  p.  31,  note  a. 

In  this  State,  there  was  a  statute  of  set-off  before  the  Revised 
Statutes  (1  R.  L.  515),  and  it  has  been  held  that  it  was  in  substance 
the  same  as  those  of  England,  and  that  the  decisions  of  the  courts 
there,  under  those  acts,  gave  a  good  rule  for  judicial  action  under 
our.  Gordon  v.  Brown^  %  Johns.  160;  Root  v.  Taylor^  20  id.  137. 
And  it  was  held  here  accordingly,  that  a  debt  created  to  executors 
after  the  death  of  their  testator  was  not  liable  to  a  set-off  of  a  debt 
due  to  the  defendant  from  the  testator  in  his  life-time.  Dale  v. 
Coohe,  14  Johns.  Ch.  18.  TTpon  an  application  of  the  principle  of  the 
rule  to  an  analogous  state  of  facts,  it  was  held  in  Rogers  v.  Tuylor, 
tupra^  that  in  a  suit  by  an  administrator,  the  defendant  could  not 
set  off  a  debt  existing  against  the  intestate  in  his  life-time,  which 
the  defendant  had  bought  since  the  intestate's  death. 

Since  the  adoption  of  the  Revised  Statutes,  it  has  been  held  that 
the  statute  of  set-off  therein  contained  is,  in  substance,  the  same 
as  the  statutes  of  England,  and  the  statute  of  this  State  which 
went  before  the  Revised  Statutes  (and  the  appellant  concedes  it 
to  be  so),  and  the  rule  which  was  laid  down  under  them  has  been 
adhered  to.  Fry  v.  Evans,  8  Wend.  530;  Hills  r.  Tallfnan\s  Admin" 
istrator,  21  id.  674.  And  it  has  been  especially  decided  that  the 
section  of  the  statute  which  relates  to  suits  and  set-offs  by  and 
against  executors  and  administrators  (2  R.  S.  355,  §  23),  is  simply  an 
enactment  of  the  law  as  it  was  previously  recognized  and  applied, 
and  that  the  principle  of  the  case  20  Johnson's  Reports,  supra^  is 
embraced  in  that  section.  Fry  v.  Evans,  supra  ;  Mercein  v.  Smithy 
2  Hill,  210,  and  see  cases  there  cited  in  notes  b  and  c;  Merritt  v. 
Seaman,  6  Barb.  330;  S.  C,  6  N.  Y.  168;  Ketclmm  v.  Mih%e,  Selden's 
Notes,  No.  3.  p.  56.    The  case  last  cited  is  quite  apposite.    The 
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claim  sued  upon  was  for  freight  of  goods  caiTied  by  yessels.  The 
intestate  was  the  owner  of  the  vessel,  and  was  master  of  her  for 
part  of  the  voyage.  He  died  while  on  the  voyage,  after  the  carriage 
had  begun,  and  before  it  was  finished.  The  contract  for  carriage  had 
been  entered  into  before  his  death.  After  his  death,  the  voyage  was 
completed,  and  the  goods  delivered  to  the  defendant.  Not  until 
then,  after  the  death  of  the  intestate,  was  the  freight  earned,  though 
the  service  had  begun  before  that  event.  It  could  not  be  asked  for 
before  that;  no  cause  of  action  for  it  existed  before  that,  though 
the  contract  out  of  which  the  cause  of  action  arose  did,  before  that, 
exist  The  cause  of  action  arose  after  the  death  of  the  intestate. 
The  Supreme  Court,  on  that  state  of  facts  and  for  that  reason, 
refused  the  defendant  the  set-off  offered  by  him.  This  court,  with- 
out opinion  given  so  far  as  I  can  find,  affirmed  the  judgment,  and 
thus  agreed  with  the  reason  of  the  Supreme  Court  The  points 
now  urged  were  there  explicitly  taken  and  urged:  That  the  demand 
flued  upon  was  the  subject  of  a  set-off ;  that  the  plaintiff  was  suing 
in  a  representative  character,  and  had  no  right  of  action  personal 
to  himself ;  that  the  debt  Was  not  created  after  the  death  of  the 
intestate,  and  did  not  wholly  arise  thereafter.  They  were  not  sus- 
tained by  this  court.  I  find  this  in  the  case  and  points  deposited 
in  the  State  library.  The  cases  above  cited  are  most  of  them  very 
positive  in  declaring  the  rule  to  be,  that  in  action  by  an  executor 
upon  a  cause  of  action  which  has  been  created  since  the  death  of 
his  testator,  or  which  has  accrued,  or  has  arisen  since  that  death, 
the  defendant  may  not  set  off  a  debt  against  the  testator  existing 
in  his  life-time.  If  the  debt  has  been  created  since  the  death  of 
the  testator  it  must  have  been  created  to  the  representative,  and 
there  can  be  no  doubt;  for  in  such  cases  there  can  be  no  mutuality 
of  indebtedness.  Nor  is  there  room  for  difference  as  to  what  is 
meant  by  the  phrases  ^' cause  of  action  has  accrued,"  or  '^ cause  of 
action  has  arisen,"  since  the  death  of  the  testator.  They  do  not 
mean  the  contracting  of  the  indebtedness,  for  a  cause  of  action 
does  not  accrue  or  arise  from  the  making  of  the  contract  of  indebt- 
edness alone,  but  out  of  the  noh-pei'formance  of  it  as  welL  *'  Cause 
of  action  "  implies  a  right  to  bring  an  action,  and  some  one  who 
has  a  right  to  sue,  and  some  one  who  may  be  lawfully  sued. 
Thus,  where  the  payee  of  a  note  was  dead  when  it  fell  due, 
that  is,  became  payable,  the  cause  of  action  did  net  accrue 
until  letters  of  administration  had  been  granted.      '^  Cause  ol 
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action  "  is  the  right  to  prosecute  an  action  with  effect.  Doug]aa» 
V.  Forrest^  4  Bing.  686.  So  that  a  cause  of  action  does  not  run 
from  the  making  of  the  promise,  if  it  is  a  promise  to  do  something 
at  a  future  time,  but  only  from  the  expiration  of  that  time. 
Thorpe  t.  CoonibBy  8  Dow.  &  Ry.  347.  The  cases  arising  under  the 
statute  of  limitation  are  to  the  same  end,  that  no  cause  of  action 
has  accrued  until  there  is  a  right  to  sue,  and  some  one  to  sue,  and 
some  one  to  be  sued  lawfully.  Blanchard  on  Lim.  104  et  seq.,  and 
cases  cited ;  Wilkinson  on  Lim.  44  ei  seq.,  and  oases  cited.  And 
further,  the  cases  cited  dwell  upon  the  necessity  there  is,  that  the 
debts  to  be  set  off  should  be  mutual.  Now  mutual  debts,  in  the 
purview  of  a  statute  of  set-off,  are  not  merely  those  which  are 
owing,  but  those  which  are  due  and  payable,  on  each  of  which  the 
cause  of  action  has  accrued  and  exists  at  the  same  time.  A  debt 
not  yet  due  and  payable  may  not  be  set  off  against  one  presently 
suable.  Rogerson  v.  Ladhrooke,  1  Bing.  98.  The  testator,  in  thia 
case,  if  he  had  been  sued  in  his  life-time  for  the  demands  now 
sought  to  be  set  off,  could  not  have  set  off  the  demand  on  which 
this  action  is  brought.  The  debts  were  not  mutual  within  the 
statute,  t.  e.f  though  the  testator  owed  the  defendant  in  a  debt  due, 
accrued  due  to  use  that  phrase  in  Sees  y.  Watts,  supray  which  is  the 
same  as  due  and  payable ;  the  defendant  did  not  then  owe  him, 
indeed  could  not  by  the  terms  of  his  obligation,  which  was  not  ta 
fall  due  and  payable,  to  become  accrued  due,  until  after  the  death 
of  the  testator.  The  terms  of  that  obligation  make  a  promise  to 
the  testator,  but  a  promise  not  enforceable  in  the  life-time  of  the 
testator,  a  promise  to  pay  the  plaintiff  as  executrix  of  the  testator. 
It  must  be  conceded  that  the  facts  of  many  of  the  cases  cited  do 
not  come  fully  up  to  the  rule  laid  down  in  them  ;  for  in  many  of 
them  not  only  did  the  cause  of  action  arise  after  the  death  of  the 
testator  or  intestate,  but  the  indebtedness  was  created  af  ten  The 
case  from  Selden's  Notes  is,  howeyer,  in  its  facts  quite  as  broad  aa 
the  rule  laid  down.  The  opinion  in  the  Supreme  Court  in  that 
case  cites  and  relies  upon  Fry  y.  Bvans^  Mercein  v.  Smith,  boUi 
supra,  and  the  judgment  of  the  Supreme  Court  being  sustained  by 
this  court  without  opinion,  it  must  be  considered  that  this  court 
adopted  and  followed  the  rule  of  those  and  kindred  cases.  And 
here  I  will  notice  the  position  of  the  appellant,  that  the  demand  in 
this  action  arose  in  the  life-time  of  t1)c  testator;  ihAt  it  vraa  del itum 
in  pre^enti,  thon^  solvendum  infuturo;  and  that  the  time  of  pay« 
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tnent  was  certain.  The  obligation  was  first  to  pay  a  certain  portion 
of  an  annuity.  The  time  of  payment  thereof  was  certain,  to  wit: 
four  months  after  the  death  of  the  testator.  Yet  it  was  not  pay- 
able to  (the  testator,  bnt  to  whomsoeyer  should  be  his  executrix,  and 
could  never  have*been  the  subject  of  action  by  the  testator,  nor  the 
subject  of  set-off  by  him,  in  an  action  by  the  appellant  against 
him.  We  need  not,  however,  dwell  upon  this  part  of  the  plaintiff's 
cause  of  action,  because  the  claim  for  funeral  expenses,  which  is 
allowed  to  the  defendant  by  our  judgment,  more  than  covers  it. 
The  obligation,  second,  was  in  four  months  after  the  decease  of 
the  .testator  to  pay  to  his  executrix,  either  the  sum  of  $1,200  or  the 
sum  of  $1,000  ;  the  first  sum,  if  the  testator  died  on  or  before  the 
9th  June,  1870 ;  the  second  sum,  if  he  died  after  that  day  and 
before  the  9th  of  June,  1875. 

It  is  seen  that  the  defendant  would  owe  nothing  to  any  one,  if 
the  testator  survived  the  9th  of  June,  1875 ;  he  would  owe  one  sum 
if  the  testator  survived  the  9th  June,  1870,  and  a  different  sum  if 
he  did  not  survive  that  day.  Can  it  be  said  of  such  a  liability, 
that  the  time  of  payment  was  certain,  when  it  was  not  certain  that 
there  would  be  any  payment  to  make  or  to  be  enforced ;  or  that 
the  demand  in  action  arose  in  the  life-time  of  the  testator,  when,  if 
his  life  had  been  prolonged  beyond  a  certain  date,  there  would  have 
been  no  demand  ?  There  never  was  a  time  in  the  life  of  the  tes- 
tator, when  it  could  be  predicated  upon  this  obligation  that  the 
defendant  owed  either  the  one  or  the  other  sum.  The  undertaking 
in  its  second  branch  was  purely  contingent,  and  might  never 
mature. 

The  appellant  urges  that  the  language  of  the  twenty-third 
iection,  above  cited,  will  not  permit  such  a  construction  as  is  claimed 
for  it,  on  the  strength  of  the  above  cited  decisions.  The  section 
reads  thus:  ''  In  suits  brought  by  executors,  etc.,  demands  existing 
against  their  testators,  etc.,  and  belonging  to  the  defendant  at  the 
time  of  their  death,  may  be  set  off  by  the  defendant  in  the  same 
manner  as  if  the  action  had  been  brought  by  and  in  the  name  of 
the  deceased."  If  this  section  is  literally  applied  to  this  case,  there 
could  have  been  no  set-off  of  the  defendant's  claims  against  this 
obligation.  For  the  demand  in  suit  could  never  have  been  the  sub- 
ject of  an  action  by  and  in  the  name  of  the  deceased.  And  thus 
comes  in  the  English  rule,  adopted  and  followed  in  this  State,  that 
the  debts  to  be  set  off  must  be  mutual.     And  this  section  is  to  be 
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oonstrned,  in  view  of  the  scope  of  the  whole  act  of  which  it  is  a 
part  That  act,  as  the  decisions  say,  allows  only  the  set-ofl  of 
mntnal  debts.  When  the  appellant  seeks  to  come  nnder  the  pro- 
tection of  that  section^  he  mnst  show  that  the  debt  sued  and  the 
debt  pleaded  are  mutual;  that  the  cause  of  action  on  that  sued  upon 
arose  in  the  testator's  life-time.  Such^  indeed^  is  the  whole  theory 
of  a  statute  of  set-off^  as  appears  from  what  Lord  Maksfibld  says 
in  4  BuiTows,  supra.  Each  party  must  owe  the  other,  and  each 
debt  must  be  due  and  payable,  before  the  smaller  debt  can  be  taken 
from  the  larger,  and  the  difference  be  the  only  sum  justly  to  be 
paid.  In  the  case  of  assignees  of  insolvents  and  bankrupts,  and 
receiyers  of  insolyent  corporations,  a  broader  rule  has  been  followed, 
but  at  law,  that  above  stated  has  prevailed.  It  is  true,  that  in 
Raw9on,  AdministrcUar,  v.  Ooplandy  3  Barb.  OIu  166,  the  chancellor 
allowed  a  set-ofl,  saying  that  it  was  not  necessary  that  it  should 
have  been  actually  due  or  liquidated  at  the  death  of  the  intestate, 
and  that  it  was  suflScient  if  it  had  become  due  and  payable  at  the 
time  of  suit  brought  against  him.  That  case  was,  however,  the 
converse  of  this.  It  does  not  seem  to  be  in  harmony  with  the  adju- 
dications of  the  Supreme  Court,  above  cited.  Nor  is  it  applicable 
to  the  peculiar  facts  of  this  cause.  It  is  in  conflict  with  Xetehum 
V.  MUne,  suproy  and  it  must  yield  to  it. 

Tho  reasons  given,  in  the  cases  which  have  been  dedded  since 
the  Revised  Statutes,  are  these:  First  That  where  an  action  is 
brought  by  an  executor,  on  a  cause  of  action  which  arose  after  the 
testator's  death,  it  might  have  been  brought  in  the  plaintiff's  own 
name  (2  Hill,  supra,  and  cases  cited  in  notes  b  and  c),  which  ia 
further  explained  in  an  analogous  case  {Smith  v.  Barrow,  2  T.  R 
476),  ^*  because  the  testator  never  had  a  specific  cause  of  action  to 
recover  that  sum;"  and  '*  because  the  debt  in  such  case  is  due  to 
the  executor,  he  being  answerable  for  it  to  the  estate;  he  making 
himself  accountable  for  it  by  bringing  his  action.''  TtUmadge, 
Admr.y  v.  Chapel,  16  Mass.  71.  Second.  That  if  the  set-ofl  is 
allowed,  the  principle  of  pro  rata  distribution  provided  for  by  the 
Revised  Statutes  (2  R  S.  87,  §§  27,  2f))  would  be  broken  in  upon 
Fry  V.  Evans,  supra;  Hill  v.  Talman^i  4.dmr,,  supra.  And  apply- 
ing the  first  of  these  reasons,  it  has  been  said  that,  not  only  need 
not  the  plaintiff  sue  as  executor  or  administrator,  nor  allege  a  rep- 
resentative character,  but  that,  if  the  representative  character 
appears  in  the  plaintiff's  pleading,  it  may  be  treated  as  a  descripti^ 
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persofUBy  and  the  action  be  conducted  and  maintained  as  one  brought 
to  enforce  the  plaintiffs  own  right 

It  seems  that,  so  far,  this  case,  from  its  peculiar  facts,  is  brought 
within  the  terms  of  the  rule  laid  down  by  the  decisions  cited,  and 
that  the  defendant  may  not  be  allowed  to  set  ofF  the  claims  he  held 
against  the  testator,  due  and  payable  in  his  life-time. 

The  defendant  has  set  up  and  proved  another  item,  that  of  t^  e 
funeral  expenses  of  the  burial  of  the  dead  body  of  the  testator,  and 
seeks  to  hare  the  amount  of  these  apply  to  diminish  the  recoTcry 
against  him.  The  trial  court  has  found  that  the  amount  thereof, 
$18430,  was  reasonable  and  necessary,  and  that  it  was  incurred  and 
paid  by  the  defendant,  but  came  to  the  conclusion,  which  must  be 
considered  one  of  law,  that  it  was  not  a  set-off  to  the  claim  of  the 
plaintiff. 

I  have  no  doubt  but  that  the  reasonable  and  necessary  expenses 
of  the  interment  of  the  dead  body  of  one  deceased,  ai*e  a  charge 
against  his  estate,  though  not  strictly  a  debt  due  from  him.  Tlie 
ground  of  this  is  the  general  right  of  every  one  to  have  his  body 
carried,  decently  covered,  from  the  place  where  ifc  lies  to  a  ceme- 
tery or  other  proper  indosure,  and  there  put  under  ground.  Regina 
v.  Stewariy  12  Ad.  &  Ell.  773,  citing  Gilbert  v.  Buzzard  2  Hagg. 
Oonsist.  R.  333;  see,  also,  CkappU  v.  Cooper ^  13  M.  &  W.  252.  In 
the  last  case,  in  which  an  infant,  a  widow,  was  held  liable  on  her 
contract  for  the  funeral  expenses  of  the  burial  of  her  deceased 
husband,  it  was  said,  that  ''there  are  many  authorities  which  lay 
it  down  that  decent  Christian  burial  is  a  part  of  a  man's  own  rights; 
and  we  think  it  no  great  extension  of  the  rule  to  say,  that  it  may 
be  classed  as  a  personal  advantage  and  reasonably  necessary  to  him.** 
This  right  existing,  the  law  casts  upon  some  one  the  duty  of  seeing 
that  it  is  accorded.  1  Ad.  &  Ell.,  eupra.  So  it  would  seem,  at 
common  law,  that  if  a  poor  person  of  no  estate  dies,  it  is  the  duty 
of  him  under  whose  roof  his  body  lies,  to  carry  it,  decently  covered* 
to  the  place  of  burial,  12  Ad.  &  EIL,  supra.  The  husband  surviv- 
ing is  bound  to  bury  the  corpse  of  his  wife;  and  in  his  absence, 
another,  a  relative,  with  whom  she  has  lived  up  to  her  death,  hav- 
ing directed  the  funeral  and  paid  the  expense,  may  recover  it  of 
the  husband.  Jenkins  v.  Tueher,  1  H.  BI.  90;  13  M.  &  W.,  supra; 
and  sec  Awbroae  v.  Kenison^  10  0.  B.  776.  And  where  the  owner 
of  some  estate  dies,  the  duty  of  the  burial  is  upon  the  executor. 
Toller's  Law  of  Exrs.  246,  bk.  3,  capi  1,  §  1.  And  our  Revised  Statutes 
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{/I  K.  S.  77^  §  16)  recognize  this  daty,  in  that  tiie  ezecator  is  pro- 
hibitcd  from  any  intoi-ference  with  the  estate  until  after  probate, 
except  that  he  may  discbarge  the  funeral  expensee.  From  this  duty 
springs  a  legal  obligation,  and  from  the  obligation  the  law  implies 
a  promise  to  him  who,  in  the  absence  or  neglect  of  the  executor, 
'  'U  officiously,  but  in  the  necessity  of  the  case,  directs  a  buried, 
uud  incurs  and  pays  such  expense  thereof  as  is  reasonable.  TugweU 
V.  Heyinan^  3  Gamp.  298.  It  is  analogous  to  the  duty  and  obliga- 
tion of  a  wife,  from  which  the  law  implies  a  promise  to  pay  him 
who  does  what  the  father  or  the  husband,  in  that  respect,  omits. 
And  so,  in  Rogers  v.  Priee^  3  Younge  &  Jervis,  28,  it  was  held 
that  an  executor,  with  assets,  is  liable  to  a  brother  of  the  deceased 
for  the  proper  expenses  of  a  funeral  ordered  and  paid  for  by  the 
latter  in  the  absence  of  the  former.  In  Hapgood  y.  Houghton^$ 
Executor^  10  Pick.  154,  it  was  held  that  the  law  raises  a  promise 
on  the  part  of  the  etecutor  or  administrator  to  pay  for  the  f unend 
expenses  as  far  as  he  has  assets,  and  that  if  he  have  no  assets,  he 
should  plead  that  fact  in  bar,  and  that  if  he  has,  the  judgment 
must  be  against  them  in  his  hands.  And  in  Adams  t.  Butts,  16 
Pick.  343,  it  was  held  that  an  account  for  the  funeral  expenses  of 
a  deceased  person  might  be  set  oil  by  the  defendant  in  action  against 
liim  by  an  administrator  for  the  work  and  labor  of  the  deceased  in 
his  life-time.  Pries  v.  WiUdn,  3  N.  &  M.  512,  is  sometimes  cited 
as  an  authority  that  ''there  is  no  case  which  goes  the  length  of 
deciding  that  it  the  funeral  be  ordered  by  another  person,  to  whom 
credit  is  giTen,  the  executor  is  liable."  Patthbson,  J.,  did  there 
use  that  language.  But  in  Cfree7i  v.  Salmon,  8  Ad.  &  Ell.  34S, 
he  limits  the  expression,  saying:  ^*  The  judgment  there  probably 
means  that  the  executor,  where  credit  has  been  given  to  another 
p^srson,  is  not  liable  to  the  undertaker;  if  it  lays  down  more,  the 
law  stated  is  extrarjudiciaL''  See  also  Bappslyea  v.  Russd,  1  Daly, 
214,  where  the  subject  of  the  liability  of  a  personal  representative 
is  well  considered  by  the  learned  chief  justice  of  the  New  York 
Oommon  Fleas. 

To  a  claim  for  the  payment  of  such  expenses  by  an  executor,  the 
objection  does  not  lie  that  the  rule  of  distribution  of  assets  will  be 
improperly  interfered  with  if  the  claim  is  allowed  and  paid.  Unless 
^here  is  some  objection  arising  out  of  statutory  provisions,  the§o 
expenses  must  be  preferried  to  all  other  debts  (Toller  on  Bxrs.  245), 
not  excepting  debts  due  by  record,  even  to  the  sovereign.  Patkst  v. 
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Lewis,  2  Devereux  (S.  C),  21.  Even  in  the  case  of  an  insolrent 
e&ta:e,  the  executor  has  been  allowed  the  reasonable  expenses  of  the 
funeral  of  his  testator,  on  a  plea  of  plene  administranU,  Edwards 
Y,  Edwards,  2  Gr.  &  M.  612. 

No  statutory  proYisions  are  now  in  mind  which  interpose  an 
obstacle.  Though  our  statute  of  payment  of  debts  and  legacies 
{2  B.  S.  ST,  §  27)  gives  the  order  in  which  the  executor  shall 
make  payment  of  debts  against  the  estate,  and  though  there  is  no 
provision  there  for  a  priority  of  payment  of  funeral  expenses,  it  is 
not  to  be  held  therefrom  that  the  common*law  rule  is  abrogated. 
Those  expenses  are  not  to  be  treated  as  a  debt  against  the  estate, 
but  as  a  charge  upon  the  estate,  the  same  as  the  necessary  expenses 
of  administration.  Fiisthugh  v.  Fiizhugh^  11  Grati  300.  The 
expenses  of  probate  of  will  precede  the  formal  authority  to  the 
executor,  but  are  allowed  to  him  on  accounting.  So  should  funeral 
expenses  ba  The  decent  burial  of  the  dead  is  a  matter  in  which 
the  public  have  concern.  It  is  against  the  public  health  if  it  do 
not  take  placi9  at  9Sl{Rex  y.  Stewart,  supra),  and  against  a  proper 
public  sentiment,  that  it  should  not  take  place  with  deoency. 
Kans€Man*s  Case,  1  Oreenl.  226^;  see  Jones  "v.  Ashbumiam,  4  East, 
460;  Begina  v.  Fuz,  2  Q.  B.  246.  The  Bevised  Statutes,  already 
cited,  impliedly  giro  discretion  that  the  executor,  eyen  before  pro- 
bate, shall  pay  the  funeral  charges;  and  notwithstanding  the  statute 
setting  out  the  order  of  payment,  if  he  follows  that  direction  or 
that  authority,  the  amount  will  be  allowed'  to  him  as  part  of  the 
expenses  of  his  trust,  with  the  restriction  always  that  the  amount 
is  no  greater  than  is  necessary.  And  if  they  are  paid  by  another 
than  the  executor,  and  reimbursed  by  or  collected  of  the  latter, 
there  must  be  the  same  result  It  follows  that  the  defendant  is 
entitled  to  be  paid  from  the  assets  of  the  estate  in  the  hands  of  the 
plaintiff  the  amount  which  he  has  incurred  and  paid  for  funeral 
expenses.  In  Adams  v.  Butts,  supra,  it  was  held  that  they  might 
be  set  off  against  a  claim  upon  the  defendant  arising  in  the  intes- 
tate's life-time.  In  Myer  v.  Oole,  12  Johns.  349,  however,  it  was 
held  that  a  declaration  against  executors  in  which  there  was  a  count 
on  promises  of  their  testatrix  in  her  life-time,  and  a  count  for 
funeral  expenses  furnished  at  the  request  of  the  defendants, 
described  as  executors,  was  bad;  that  the  counts  were  improperly 
joined,  and  would  require  a  different  judgment.  And  in  Smith, 
Admr.,  v.  Lochwood,  10  Johns.  366,  it  was  held,  that  in  an  action 
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before  a  jnstice  of  the  peace,  where  the  defendant  established 
a  set-off,  judgment  therefor  was  properly  given  against  the  plaintiff 
personally.  This  has  been  altered  by  statnte  (2  R.  S.  355,  §  24), 
and  now,  in  such  cases,  judgment  goes  against  the  plaintiff  in  a 
representatiye  character.  And  see  Ferrin  t.  Myriek,  41  N.  Y.  321. 
Can  the  defendant  set  off  these  expenses  in  this  action?  His  cause 
of  action  is  against  the  plaintiff,  on  a  promise  implied  by  law  from 
her.  He  had  no  cause  of  action  therefor,  against  the  testator.  As 
the  cause  of  action  against  the  defendant  arose  after  the  death  of 
the  testator,  and  to  the  plaintiff,  it  appears  that  the  two  demands 
are  mutual  debts,  respectiyely  due  to  and  from  the  defendant,  and 
to  and  from  the  plaintiff  in  the  same  capacity.  This  demand  may 
therefore  be  set  off. 

The  judgment  appealed  from  must  be  modified  so  as  to  allow  to 
the  defendant,  in  diminution  of  the  amount  of  the  claim  established 
against  him,  the  sum  of  $180.30.  He  is  also  entitled  to  the  interest 
thereon.  There  is  no  day  named  in  the  findings  or  in  the  testi* 
mony  on  which  the  sum  was  paid  by  the  defendant.  He  alleges  in 
his  answer  that  the  claim  was  assigned  to  him  on  the  25th  Aprilt 
1872,  and  if  interest  is  reckoned  from  that  date,  it  will  not  be  unjost 
to  him. 

The  judgment^  so  modified,  should  be  affirmed,  without  ootti  io 
either  party  in  this  court 

All  ooncor,  except  Obotxb,  J.,  dissenting. 


Rawbok  y.  Hollastd,  appellant 

(MH.T.Ot) 
(kmwtan  earrUr — intermediaie  carrier  ^deUoerif  to  iueeeeding  emrritr 

Where  a  carrier  accepts  goods  for  carriage,  directed  to  a  plaee  bejond  the  te^ 
minus  of  his  roate,  the  law,  in  the  abeence  of  spedal  drcnmwtanoes,  impUe» 
an  andertaking  on  his  part  to  deliver  them  at  the  end  of  his  ronte»  to  the 
next  succeeding  carrier,  and  if  he  does  not  so  deliver  them  or  tender  theiik». 
be  is  liable  for  any  injury  happening  to  them. 

i  ^fendant  received  goods  directed  to  a  point  bejond  its  line,  and  to  which  the 
f^,  railroad  was  the  customary  carrier;  conveyed  them  to  Its  termmus»  and 
without  delivering  or  tendering  them  to  the  O.  railroad,  stored  them  In  its 
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wareboUBe,  where  they  were  Babseqaently  destroyed  by  fire.  In  an  aetioi^ 
for  their  value,  defendant  claimed  that  it  waa  excused  from  deliyering  the 
goods  to  the  G.  railroad,  because  (1)  said  road  would  not  receive  goods- 
nnless  the  shipper  wonld  accept  a  receipt  exempting  said  road  from  liability 
for  loss;  and  (2),  by  a  castom  of  defendant's,  goods  carried  by  it  and 
destined  for  points  on  the  G.  railroad,  were  detained  until  they  gave  notice 
to  consignee,  and  received  instructions  as  to  sending  them  by  that  road,  and> 
such  notice  was  given  in  this  ease,  but  the  goods  were  destroyed  before 
direction  had  been  given.  SM,  that  neither  gioiind  excused  the  def endaat» 
and  that  it  was  liable. 

ACTION  to  leooYer  the  yalne  of  goods. 
In  March,  1866y  the  firm  of  Day  &  Lathrop  parchased  of  Baw-> 
SOD,  Buckley  &  Ga  the  plaintiflsy  at  New  York,  a  quantity  of  merchan* 
dise  with  instructions  to  ship  the  same  to  Day  &  Lathrop,  at  Dry* 
den,  Michigan,  by  the  Grand  Trunk  Bailway  to  Dryden,  via  Bidg- 
way.  The  plaintiffs,  instead  of  following  these  instructions,  shipped 
them  by  the  American  Express  Company,  of  which  defendant  iir 
treasurer.  The  package  was  marked  '^  Day  &  Lathrop,  Dryden, 
Michigan,  via  Bidgway."  The  bill  of  lading  acknowledged  receipt 
of  package,  describing  marks  thereon,  and  stated  it  was  ^^  to  be 
forwarded,  in  like  good  order  (damages  of  navigation,  oollisiont 
and  fire,  and  loss  occasioned  by  mob,  riot,  insurrection  or  rebellion, 
and  all  dangers  incident  to  a  time  of  war  excepted),  to  Dei  only,'' 
meaning  Detroit,  which  was  the  terminus  of  their  route.  The 
goods  arriyed  safely  at  Detroit  on  the  4th,  5th  or  6th  of  April,  1866. 
The  means  of  transportation  at  that  time  between  Detroit  and 
Dryden  were  by  teams  and  by  the  Grand  Trunk  Bailway.  Bidg- 
way  is  a  station  on  the  railway,  and  when  goods  arrived  by  the 
defendant's  line  at  Detroit  marked  for  Dryden,  via  Bidgway,  it  wa» 
the  custom  of  the  defendant  to  notify  the  consignee  of  their  arrival, 
and  request  instructions  as  to  forwarding,  for  the  reason  that  the 
Grand  Trunk  Bailway  required  the  defendant  to  sign  a  contract  in 
relation  to  all  goods  shipped  by  it  over  that  railway,  which  contained 
various  restrictions  and  limitations  upon  the  common-law  liabilities 
of  carriers.  This  regulation  of  the  Grand  Trunk  Bailway  had  been 
enforced  but  a  short  period  prior  to  the  shipment  of  the  goods,  and 
such  custom  was  only  thereafter  adopted.  The  defendant  notified 
Day  &  Lathrop,  the  consignees  of  the  goods,  of  their  arrival  and 
requested  them  to  sign  the  Grand  Trunk  Bailway  form,  in  order 
that  the  goods  might  be  shipped.  This  notice  was  sent  April 
7th.     Day  &  Lathrop  paid  no  attention  to  the  notice.    The  defend- 
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ants  stored  the  goods  in  a  warehonse,  and  on  April  26th  the  gooda 
were  destroyed  by  a  fire  in  Detroit  without  fanlt  or  negligenoe  on 
the  part  of  the  defendant. 

Judgment  was  directed  for  the  defendant,  which  was  entered 
accordingly.  This  was  reversed  by  the  Oeneral  Term,  and  defend- 
ant appealed. 

Further  facts  appear  in  the  opinion. 


Hamilton  Cok,  for  appellant 
Z>.  if.  Porter,  for  respondent 


Andbbwb,  J.  The  defendant  was  a  common  earner  of  the 
goods  in  question,  from  the  city  of  New  York  to  Detroit,  Michigan. 
It  received  them  at  New  York  '^  to  be  forwarded  to  Detroit,  only," 
and  the  express  terms  of  the  undertaking  exclude  any  inference  or 
implication  that  it  was  to  carry  them  f urther.  But  Detroit  was 
not  the  final  destination  of  the  property.  The  box  was  marked 
'/  Day  &  Lathrop,  Dryden,  Michigan,  via  Bidgway,"  clearly  indi^at* 
iug  that  Dryden  was  the  ultimate  destination,  and  that  the 
transit  was  by  some  agency  to  be  continued  from  Detroit  via  Bidg- 
way,  to  the  place  of  consignment 

The  defendant  was  not  bound  to  carry  the  goods  beyond  Detroit 
It  performed  its  contract  in  respect  to  the  actual  carriage  upon 
-carrying  them  to  that  place.  But  the  obligation  of  a  carrier  is  not 
fully  discharged  by  transporting  the  goods  from  the  place  of  ship- 
ment to  the  place  of  consignment,  or  in  case  of  an  intermediate 
•carrier,  from  the  place  of  shipment  to  the  end  of  his  route.  The 
undertaking  to  transport  the  goods  to  a  particular  place  includes 
the  duty  of  delivering  them  there  in  safety.  De  Mott  v.  Larraway, 
14  Wend.  225.  What  is  due  delivery  depends  upon  the  nature  of 
the  carriage  ;  whether  by  ship,  rail  or  other  conveyance,  and  also 
upon  the  facts  whether  the  carrier  in  the  particular  case  is  an  inter- 
mediate carrier,  or  is  the  one  who  transports  the  goods  to  their  final 
destination,  and  their  mode  of  delivery  may.  in  some  cases,  be  con- 
trolled by  custom  and  usage.  In  all  cases,  however,  there  must  be 
a  delivery  by  the  carrier,  or  something  tantamount  to  a  delivery, 
before  he  rids  himself  of  his  responsibility  as  such.  In  the  case  ol 
«n  intermediate  carrier,  who  accepts  goods  to  be  earrit'd  to  a  point 
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short  of  their  final  dcstlDation^  directed  to  a  place  beyond  the  ter* 
mination  of  his  route,  the  law  from  such  direction,  in  the  absence 
of  other  special  circumstance,  implies  an  undertaking  on  his  part 
to  deliver  uhem,  at  the  end  of  his  route,  to  the  next  succeeding  car- 
rier in  the  line  of  transportation,  and  if  such  carrier  refuses  or 
neglects  to  receive  them,  the  first  carrier  may  store  the  goods,  and 
then  the  nature  of  the  bailment  changes  and  he  is  relieved  from 
the  stringent  responsibility  originally  assumed,  and  the  liability  of 
a  warehouseman  is  substituted.  Van  Santvoord  v.  8i.  John,  6 
Hill,  157 ;  Goold  v.  Cffiapin,  20  N.  Y.  259 ;  McDonald  v.  Western 
R.  R.  Co.,  34  id.  497 ;  Root  v.  The  Great  Western  R.  R.  Co.,  4ft 
id.  524 ;  Mills  v.  Michigan  Cent.  R.  R.  Co^  id.  622;  Nutting  v.  Conn* 
River  R.  R.  Co.,  1  Gray,  502. 

In  this  case  the  defendant  did  not,  on  the  arrival  of  the  goods  at 
Detroit,  offer  them  to  any  other  carrier  for  transportation  beyond 
that  point,  or  give  notice  to  any  other  carrier  of  their  arrivaL 
They  were  deposited  in  the  defendant's  warehouse  and  remained 
there  for  about  twenty  days,  when  they  were  destroyed  by  an  acci-^ 
dental  fire  which  happened  without  fault  or  negligence  of  the 
defendant  The  failure  to  deliver  to  another  carrier  did  not  result 
from  the  fact  that  there  was  no  carrier  on  the  route  designated  by 
the  direction,  to  whom  delivery  could  be  made.  The  Grand  Trunk. 
Railway  Company  operated  a  line  of  railway  from  Detroit  to  Ridg* 
way,  a  station  on  that  road,  and  was  the  customary  and  usual 
carrier  to  Ridgway,  of  goods  sent  from  Detroit  to  Dryden  via  Ridg* 
way,  and  so  far  as  appears,  there  was  no  other  public  carrier 
between  these  places. 

The  defendant  not  having  delivered  or  tendered  the  goods  to  the 
Grand  Trunk  Railway,  is,  under  the  general  rule  of  law,  liable  for 
the  loss,  and  it  must  be  so  adjudged  unless  the  case  is  taken  out  of 
the  rule  by  the  special  circumstances  relied  upon. 

There  are,  however,  two  grounds  upon  which  it  is  claimed  that 
the  defendant  was  excused  from  delivering  the  goods  to  the  Grand 
Trunk  Railway:  first,  that  by  a  regulation  of  that  company  of  which 
the  defendant  had  notice  it  would  not  remove  goods  for  transporta- 
tion unless  the  shipper  would  accept  a  receipt  containing  certain 
exemptions  from  the  liability  imposed  upon  carriers  at  common 
law ;  and,  second,  that  by  a  custom  of  the  defendant,  goods  carried 
by  its  line  to  Detroit,  destined  to  points  on  the  Grand  Trunk  Rail* 
way,   were  detained  until  notice  was  given  to  consignees,  and 
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their  direction  taken  as  to  sending  them  by  that  road^  and  thai 
such  notice  was  ^ven  in  this  case,  and  the  goods  were  destroyed 
before  any  direction  had  been  given.  We  do  not  think  that  either 
of  these  answers  is  sufficient,  under  the  circumstances  of  this  case, 
to  relieve  the  defendant  from  liability. 

The  direction  on  the  box  was  a  clear  indication  that  Bawson, 
Buckley  &  Co.,  the  shippers,  designed  that  it  should  be  sent  from 
Detroit  to  Dryden  via  Uidgway,  and  was,  in  effect,  a  direction  to 
the  defendant  to  send  them  by  the  usual  mode  of  carriage  from 
Detroit  to  that  point  The  defendant  was  entitled  to  regard  the 
shippers  as  authorized  to  direct  as  to  the  mode  of  transportation, 
whatever  their  actual  relation  to  the  goods  may  have  been;  whether, 
in  fact,  they  or  the  consignees  were  the  owners.  The  direction  that 
the  goods  should  be  sent  via  Bidgway,  coupled  with  the  fact  that 
the  Orand  Trunk  Railway  was  the  usual  carrier  between  Detroit 
juid  that  place,  authorized  the  defendant  to  deliver  the  goods  to 
that  company,  upon  the  usual  contract  required,  and  in  case  of  loss 
after  such  delivery  and  while  they  were  in  possession  of  that  com- 
pany, the  defendant  would  not  have  been  liable,  although  the 
Orand  Trunk  Railway  under  its  contract  might  have  been  exempted 
from  liability  also.  Nelson  v.  The  Hudson  River  R.  R,  Co.,  48  N. 
Y.  607;  Squire  v.  New  York  Central  R.  R.  Co.y  98  Mass.  240;  Bar- 
neU  V.  Lond.  and  Northwestern  R.  R.  Co.,  5  Hnrlst.  &  Noim.  604^ 

There  is  nothing  decided  in  the  case  of  Lamb  v.  Cam.  andAmboy 
R.  R.  Co.,  46  N.  Y.  271 ;  S.  C,  7  Am.  Rep,  327,  which  con^ 
flicts  with  this  view.  In  that  case  there  was  no  indication  in  the 
contract  of  the  first  carrier,  as  to  the  particular  route  or  company 
by  which  the  goods  were  to  be  sent  from  Chicago,  nor,  so  far  as  it 
appears,  was  it  necessary  that  the  first  carrier  should  consent  to  a 
restricted  liability  in  order  to  procure  the  goods  to  be  carried  from 
that  point,  and  as  he  had  guaranteed  that  they  should  be  carried 
to  the  final  destination  at  a  specified  through  rate,  it  perhapd  might 
justly  be  inferred  that  they  were  to  be  carried  from  Chicago  under 
a  contract  as  favorable  as  that  made  with  the  first  carrier.  We. 
however,  confine  our  decision  to  the  case  presented  on  this  record, 
and  are  of  opinion  that  the  defendant  was  not  excused  from  tender* 
ing  the  goods  to  the  Orand  Trunk  Railway,  and  that  he  would 
have  been  justified  in  delivering  them  to  that  road,  and  in  accept 
ing  the  usual  contract  required  by  the  company. 

The  defense  founded  upon   the  alleged  custom  is,  we  think. 
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wholly  insafScie tit.  The  proof  is  that,  up  to  a  short  time  before 
the  shipment  of  these  goods,  the  &rand  Trunk  Railway  had  not 
exacted  of  the  defendant  a  compliance  with  the  general  rule  of  the 
company,  but  had  received  its  goods  on  the  fonns  used  by  the 
defendant  This  had  been  changed  in  1865,  or  1866,  and  the  regu- 
lation was  thereafter  enforced  as  to  goods  received  from  the  defend* 
ant.  The  defendant,  from  that  time,  was  accustomed  to  detain 
goods  destined  to  points  on  the  Grand  Trunk  Railway,  and  advise 
the  consigneegi  and  await  their  direction  before  sending  them  for- 
ward, and  in  this  case  written  notice  was  sent  to  '^  Day  &  Lathrop '' 
of  the  arriyal  of  the  goods,  but  they  gave  no  instructions. 

It  is  said  in  Van  Santvoord  v.  St  Johfiy  6  Hill,  160,  that  a  carrier 
who  receives  a  box  marked  in  a  particular  way,  without  any  direc- 
tions, except  such  as  may  be  inferred  from  the  marks  themselves, 
has  a  right  to  presume  that  the  consignor  intends  that  he  shall 
transport  and  dispose  of  them  in  the  usual  and  customary  way. 
That  was  the  case  of  a  carrier  by  tow-boats  on  the  Hudson  river, 
who  received  a  package  marked  '^  J.  Petrie,  Little  Falls,  Herkimer 
county,"  and  it  was  held  that  the  first  carrier  was  justified  in  deliv- 
ering it  at  the  end  of  his  route  to  a  succeeding  carrier  by  canal^ 
and  was  discharged  Dhereby  from  further  responsibility;  it  being 
ehown  that  there  was  a  general,  established*  and  uniform  usage  in 
the  business,  that  such  delivery  might  be  made;  and  it  was  also 
neld  that  the  consignor  was  bound  by  it  whether  he  knew  it  or  not. 
And  in  Gibson  v.  Culver y  17  Wend.  305,  it  was  held  that  the  gen- 
eral obligation  created  by  law  in  respect  to  the  mode  of  delivery  by 
a  carrier,  may  be  controlled  by  a  uniform  usage  and  course  of  the 
business  in  which  he  is  engaged.  In  this  case  the  proof  falls  far 
short  of  establishing  a  custom  superseding  the  general  obligation 
of  the  defendant  to  make  delivery  of  the  goods  to  the  next  carrier. 
At  most  it  was  a  usage  recently  established,  and  confined  to  the 
particular  business  of  the  defendant  at  a  particular  place,  not  known 
to  the  plaintiffs,  and  which  they  were  not  bound  to  ascertain. 

The  usage  relied  upon  in  this  case  lacks  the  essential  elements  of 
a  valii  usage.  It  is  neither  general,  established,  uniform,  or  noto- 
rious. It  would  be  unreasonable  to  give  it  effect  in  this  case,  to 
-defeat  a  recovery  by  the  plaintiff.  The  parties  did  not  make  their 
contract  in  reference  to  it,  and  cannot  be  presumed  to  have  done  so. 

It  is  the  general  rule,  that  a  local  usage  must  be  shown  to  have 
i>een  known  to  a  party  before  he  will  be  held  to  be  bound  by  it 
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Sraitfi  ▼.  WriglUy  1  Caines,  43;  Stevens  y.  Reeves,  9  Pick.  198;  Krech- 
ner  v.  Venus,  12  Moore's  P.  G.  C.  361;  Barileii  t.  PmUbtnd,  10  B. 
ft  0.  760;  1  Smith's  L.  C.  836;  2  Pars,  on  Cont  541,  note. 

The  concliiaion  ia,  that  the  defendant,  at  the  time  of  the  fiie, 
held  the  goods  as  a  common  carrier,  and  is  reqx>ndble  for  the  loss 
ander  the  general  roles  of  law.  If  the  exemption  in  the  bill  of 
lading  from  liability  for  loss  by  fire,  can  be  constnied  as  aiypljing 
to  the  goods  after  the  transit  to  Detroit  was  ended,  the  dday  in 
delivering  them  to  the  Orand  Trunk  Railway  was  a  Tidlation  of 
duty  which  depriyed  the  defendant  of  the  benefit  of  it.  MiekaelB 
y.  N.  Y.  Ceniral  R.  R.  Co.,  30  N.  Y.  664;  Read  y.  J^pauUimg,  id. 
630;  Maghee  y.  Otm.  and  Ambay  R.  R.  06.,  46  id.  614;  Oimdiet  y. 
The  Orand  TVwJk  R  R.  Co.,  64  id.  600. 

The  jndgmant  of  the  General  Term  ahoold  be  affirmed. 

AU  oononr,  eaoopt  Oboyib,  J.,  diasentiBc;  Allmk,  J.,  not  ai^ 
ting. 
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Peoplb  7.  Staklbt,  appellant. 

(4T0>I.  lis.) 

{htuHtmHanal  law  —  neond  offen^e^  increoMd  puniihrnetU  far.    EMenM  4f  «t 

tempt  to  escape. 

A  ttatiite  proTiding  that  a  peraon  Bhall  be  snbjeeted  to  an  increased  punish- 
ment upon  conviction  for  a  second  ofTense  is  not  in  violation  of  a  constitn- 
tional  provision  that  no  person  shall  be  twice  put  in  Jeopardy  for  the  same 
offense 

Defendant  and  two  others  were  jointly  indicted  for  robbery.  Upon  the  separ- 
ate trial  of  defendant,  held,  that  evidence  of  an  attempt  by  one  of  the  other 
prisoners  to  escape,  after  they  had  all  been  arrested  together  and  were  being 
taken  to  jail,  was  inadmissible. 

INDICTMENT  for  robbery.     The  opinion  states  the  case.     The 
defendant  appealed  from  a  jndgment  against  him,  and  from  an 
order  denying  a  new  trial. 

Thos.  F.  O'Brien  and  Chrdon  H.  Motty  for  appellant. 

John  L.  Lave,  attoniefy-general,  for  the  people. 

Crockbtt,  J.     The  defendant  was  indicted,  jointly  with  three 
other  persons,  for  a  robbery,  and  was  tried  respectively.     Tn  the 
Vol.  XVII.  — 51 
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indictment  it  was  alleged  that  he  had  previously  been  cohyioted  of 
petit  larceny.  At  the  trial  he  was  convicted  of  assault  with  intent 
to  commit  robbery,  and  the  jnry  also  found  that  he  had  been  pre« 
riously  convicted  of  petit  larceny  as  charged  in  the  indictment 
The  court  thereupon  sentenced  him  to  confinement  in  the  State 
prison  for  fourteen  years,  which  is  the  greatest  punishment  pre- 
scribed by  the  statute -for  an  assault  with  an  intent  to  commit  rob- 
bery. When  the  prosecution  offered  in  evidence  the  record  of  his 
prior  conviction  for  petit  larceny,  it  was  objected  to  on  the  ground 
that  section  667  of  the  Penal  Oode,  which  inflicts  the  highest 
punishment  prescribed  by  the  statute,  if  the  accused  had  before 
been  convicted  of  petit  larceny,  is  unconstitutional  and  void.  The 
court,  however,  admitted  the  evidence,  and  this  ruling  is  assigned 
as  error. 

The  clauses  of  the  constitution  which  are  claimed  to  have  been 
vidlated  are  those  which  provide,  first,  that  '^  no  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;"  and 
second,  that  no  ''  cruel  or  unusual  punishment  shall  be  inflicted.'' 
0)1  the  first  point  the  argument  is,  that  if  the  punishment  of  the 
second  offense  be  increased  because  of  a  prior  conviction  for  another 
offense,  the  accused  will  be  twice  punished  for  the  first  oflenHo. 
The  ready  answer  to  the  proposition  is,  that  he  is  not  agaiu  jiim- 
ished  for  the  first  offeuse,  but  the  punishment  for  the  second  ii 
increased,  because  by  his  persistence  in  the  perpetration  of  crime, 
he  has  evinced  a  depravity,  which  merits  a  greater  punishment,  and 
needs  to  be  restrained  by  severer  penalties  than  if  it  were  his  first 
offense. 

In  Virginia,  they  have  a  similar  statute,  and  in  Rand  v.  Oom- 
mantoeaUh,  9  Grattan,  743,  Mr.  Justice  Dakibl^  in  delivering  the 
opinion  of  the  court,  says:  **  No  constitutional  or  other  obstacle, 
however,  seems  to  stand  in  the  way  of  the  legislature's  passing  an 
act  declaring  that  persons  thereafter  convicted  of  certain  offenses 
committed  after  the  passage  of  the  act  may,  if  shown  to  have  com- 
mitted like  offenses  before,  be  subjected  to  greater  punishment  than 
that  prescribed  for  those  whose  previous  course  in  life  does  not  indi- 
cate so  great  a  degree  of  moral  depravity.  One  convicted  under 
each  a  statute  cannot  justly  complain  that  his  former  transgres- 
sions have  been  brought  up  in  judgment  against  him.  He  knew, 
or  is  presumed  to  have  known,  before  the  commission  of  the  second 
offense,*  all  the  penalties  denounced  against  it;  and  if  in  some  sense 
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file  additional  punishment  may  be  said  to  be  ft  conseqnenoe  of  the 
fira^ofFense  (inasmuch  as  there  could  be  no  sentence  for  such  punish- 
ment in  the  absence  of  proof  of  the  first  conviction),  still  it  is  not 
a  necessary  consequence,  but  one  which  could  only  arise  on  the 
conyiction  for  the  second  offense,  and  one,  therefore,  which  being 
fully  apprised  of  in  advance,  the  offender  was  left  free  to  brave 
or  avoid." 

In  Massachusetts  a  similar  statute  exists,  and  in  Rosf?  Cctse^  3 
Pick.  170,  Chief  Justice  Pabksb,  in  delivering  the  opinion  of  the 
I  court,  said:  ''  The  statute  provides,  that  if  any  person  having  been 
before  convicted  of  larceny,  shall  afterward  commit  another  lar- 
ceny, he  shall  be  punished  more  severely  than  if  he  had  not  previ* 
only  committed  the  like  offense.  The  punishment  is  enhanced 
from  the  character  of  the  culprit  So  the  same  statute  provides 
that  if  a  person  shall  be  convicted  at  the  same  term  of  throe  dis- 
tinct  offenses,  he  shall  receive  a  more  severe  punishment  The 
same  objection  would  apply  in  these  cases,  as  much  as  in  the  oa0 
under  consideration,  that  the  culprit  was  punished  because  he  had 
committed  prior  offenses,  and  that  he  was  punished  anew  for  those 
offenses.  But,  in  our  view,  the  punishment  is  for  the  last  offense 
committed,  and  it  is  rendered  more  severe  in  consequence  of  the 
situation  into  which  the  party  had  previously  brought  himself. '' 
The  same  views  are  expressed  by  Chief  Justice  Shaw  in  the  later 
case  of  Pluniby  v.  Hie  OofntnonweaUh,  2  Mete.  413,  in  which  it  is 
said:  *^  The  true  view  of  it,  we  think,  is  that  it  imposes  a  higher 
punishment  for  the  same  offense  upon  one  who  proves,  by  a  second 
or  third  conviction,  that  the  former  punishment  has  been  ineffica- 
cious in  doing  the  work  of  reform  for  which  it  was  designed.''  They 
have  similar  statutes  in  New  York,  and  many  other  States,  and  we 
might  multiply  authorities  on  the  point  under  discussion.  But  no 
case  has  been  called  to  our  attention,  nor  have  we  been  able  to  find 
one  in  which  it  was  held  that  statutes  of  this  character  aro  amend- 
able to  the  objection  now  so  earnestly  urged  by  counsel.  It  may 
be,  and  doubtless  is  true,  that  under  our  statute,  cases  may  arise  in 
which  the  severity  of  the  punishment  would  be  out  of  all  just  pro- 
portion to  the  comparatively  trival  nature  of  the  offense.  But  that 
is  a  subject  for  the  consideration  of  the  legislature,  and  not  of  the 
courts. 

It  appeared  in  evidence  at  the  trial  that  the  defendant  and  the 
three  persons  jointly  indicted  with  him  were  discovered  by  a  poll 
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flban  in  the  act  of  attempting  to  perpetrate  the  robbery  ;  and*  thai 
immediately  after  the  attempt  they  proceeded  to  a  saloon^' where 
they  were  all  soon  afterward  arrested  by  the  same  and  another 
policeman;  that  after  leaving  the  saloon,  and  whilst  being  con- 
ducted to  the  jaily  one  of  them  (other  than  the  defendant)  broke 
away  from  the  officer  haying  him  in  charge,  and  attempted  to 
escape  by  flight ;  but,  after  a  considerable  chase,  was  recaptured.' 
The  evidence  of  the  attempted  escape  was  admitted  against  the 
objection  of  the  defendant,  and  this  mling  was  assigned  as  error. 
In  admitting  the  evidence,  the  conrt  below  donbtless  proceeded  on 
the  theoiy  that  the  conspiracy  to  perpetrate  the  robbery  having 
been  proved,  the  flight  of  either  one  of  the  conspirators  was  admis- 
sible as  a  circnmstance  tending  to  prove  the  gnilt  of  all.  It  is  well 
settled  that  the  flight  of  a  person  suspected  of  crime  is  a  circum- 
stance to  be  weighed  by  the  jury,  as  tending,  in  some  degree,  to 
prove  a  consciousness  of  guilt,  and  is  entitled  to  more  or  less 
#eight,  according  to  the  circumstance  of  the  particular  case.  SucU 
evidence  is  received  '^  not  as  a  part  of  the  res  gestm  of  the  criminal 
act  itself,  but  as  indicative  of  a  guilty  mind.''  Boscoe's  Or.  Ev.  18. 
At  most  it  is  but  a  circumstance  tending  to  establish  a  conscious- 
ness of  guilt  in  the  person  fleeing ;  and  it  would  be  extending  the 
principle  to  a  great  length  to  hold  that  the  flight  of  one  person 
tends  to  establish  the  guilt  of  another  person.  We  have  been 
referred  to  no  case  which  goes  to  that  extent 

In  the  StcUe  v.  Rand,  33  N.  H.  216,  the  defendant  was  tried  as 
an  accessory,  before  the  conviction  of  the  principal,  on  the  charge 
that  the  principal  had  broken  into  and  robbed  a  bank,  and  the 
defendant  was  an  accessory.  The  court  very  properly  held  that,  for 
the  purpose  of  proving  the  guilt  of  the  principal,  evidence  of  his 
concealment  and  flight,  immediately  after  the  perpetration  of  the 
crime,  was  admissible.  But  it  was  received  solely  to  establish^  the 
guilt  of  the  principal,  and  not  of  the  accessory. 

The  rule  is  well  settled  that  the  acts  of  an  accomplice  are  not 
evidence  against  the  accused,  unless  they  constitute  a  part  of  the 
res  gcstm,  and  occur  during  the  pendency  of  the  criminal  enters 
prise,  and  are  in  furtherance  of  its  objects.  People  v.  Moorey  46 
Oal.  19 ;  1  GreenL  Ev.,  §  111  ;  3  PhiL  Ev.  396,  note  234. 

The  flight  of  the  accomplice  in  this  case  occurred  after  the  crim- 
inal enterprise  had  ended,  and  was  not  in  furtherance  of  its  object^ 
mor  a  part  of  the  res  gestm. 
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The  evidence  was  therefore  inadmissible.  If  all  evidence  waa 
before  MB,  it  might  be  apparent  that  the  admission  of  the  testimony 
could  not  possibly  have  prejudiced  the  defendant  But,  in  the 
absence  of  the  evidence,  it  is  impossible  for  us  to  determine  that  it 
could  not ;  and  the  rule  is  that  every  error  in  the  admission  of 
testimony  is  presumed  to  be  injurious,  tmless  the  contrary  oleaily 
appears. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 

Mr.  Justice  Nilbs  did  not  express  an  opinion. 

Wallacb,  Ch.  J.,  dissented  from  the  opinion  upon  the  leoond 
point. 


Wabd  v.  Flood. 

(4B0y.  81) 

OttuHiuUonal  iaw  ~  ehU  righU — ieparaie  tehooUfor  colored  ckOdrmi, 

A  itatnte  estabUohing  aeparate  syBtemB  of  schooLi  for  white  and  eolorvd 
children  is  not  in  violation  of  the  fourteenth  amendment  of  the  eonsUtatkm 
of  the  United  States,  and  where  appropriate  schools  for  colored  children  are 
n&aintained,  sach  children  maj  be  lawf  11II7  excladed  from  schools  established 
for  white  children. 

APPLICATION  for  a  writ  of  mandamus  directing  the  defendant 
to  receive  the  petitioner  as  a  scholar  in  the  school  of  which  he 
is  the  principal     The  petition  for  the  writ  was  as  follows : 

« 

Harriet  A.  Ward,  being  sworn,  says:  **  I  am  the  mother  of  Mary 
Frances  Ward,  who  is  under  the  age  of  fourteen  years  —  namely,  of 
the  age  of  between  eleven  and  twelve  years.  I  am  the  wife  of  A* 
J.  Ward,  and  by  that  marriage  the  mother  of  said  Mary  Frances 
Ward.  We  are  all  of  African  descent,  colored  citizens  of  the  United 
States  and  of  the  State  of  Cal>fomia,  and  at  present,  and  continu- 
ously for  thirteen  years  now  last  past,  residents  of  the  city  and 
oonnty  of  San  Francisco,  and  for  six  months  last  past,  and  now, 
residing  at  No.  1,006  Pacific  street,  in  the  city  and  county  of  San 
Frandsco.    The  city  and  county  of  San  Francisco  is  not  now,  nof 
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for  the  year  last  past  has  been  divided  into  school  districts;  bat  by 
law,  and  also  by  the  custom  adopted  and  established  by  the  Board 
of  Education  of  said  city  and  county,  pupils  residing  therein  have 
a  right  to  be  received  as  such  at  the  public  school  nearest  their 
residence,  in  case  such  school  is  not  full,  and  they  have  made  suf- 
ficient  progress  to  be  received  therein. 

**  The  nearest  public  school  to  our  said  residence  in  said  city  and 
county  for  six  months  now  last  past,  and  now,  is  the  so-called 
Broadway  Grammar  School,  on  Broadway  street,  in  said  city  and 
county,  between  Powell  and  Mason  streets,  a  public  school  under 
the  control  of  the  Board  of  Education  of  said  city  and  county,  sus- 
tained by  taxes  raised  in  said  city  and  county  for  the  support  of 
public  schools  therein,  and  at  the  time  the  application  hereinafter 
mentioned  was  made,  was,  and  ever  since  then  has  been,  and  is 
now,  in  charge  of  Noah  E.  Elood  as  principal  thereof,  appointed 
thereto  by,  and  holding  ofSce  as  such  under  the  said  Board  of  Edu- 
cation. 

*'  On  or  about  the  1st  day  of  July,  A.  D.  1872,  by  the  consent  and 
direction  of  my  said  husband,  I  took  the  said  Mary  Frances  Ward 
with  me  to  the  said  Broadway  Grammar  School,  the  same  being  in 
session,  and  there  found  the  said  Noah  F.  Flood,  then  and  there 
being  such  principal  of  said  school,  and  then  and  there  as  such 
being  the  proper  and  only  person  to  whom  to  make  application  for 
the  admission  of  pupils  to  the  same,  and  presented  her  to  him,  as 
a  pupil  asking  to  be  admitted  us  such  to  said  school.  The  said 
school  then  and  there  was  not  full,  nor  was  there  any  good  or  law- 
ful reason  why  the  said  Mary  Frances  Ward  should  not  be  received 
therein  as  such  pupil,  as  aforesaid.  But  the  said  Noah  F.  Floods 
instead  of  making  inquiries  respecting  the  said  Mary  Frances  Ward, 
her  residence,  citizenship,  or  in  any  other  respect,  or  examining 
her  as  to  her  proficiency,  at  once  politely,  but  firmly  and  definitely 
declined  to  entertain  the  said  application,  or  to  admit  the  said  Mary 
Frances  Ward  as  such  pupil,  assigning,  as  the  only  reason  for  such 
action  and  refusal,  the  fact  that  she  was  a  colored  person,  and  that 
said  Board  of  Education  had  established  and  assigned  separate 
schools  for  such  colored  persons,  and  that  he  was  sorry  to  be  com* 
pelled  for  that  reason  to  adopt  that  course  of  action  on  his  part. 
And  I  aver  that  the  reason  so  assigned  was  true  in  fact,  and  was  in 
truth  and  fact  the  only  reason  existing  for  such  action  and  refusal 
of  the  said  Noah  F.  Flood. 
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**  The  said  Broadway  Orammar  School  was  then  and  is  now  of 
the  description  called  a  graded  school,  which  signifies  that  the 
pupils  in  it  are  classified  into  several  distinct  grades,  according  to 
the  instmction  which  they  may  respeotively  require;  those  of  the 
lowest  grade  receiying  instructions  nearly  of  a  primary  character, 
and  those  of  the  highest  grade  receiving  instruction  of  a  somewhat 
thorough  character  in  arithmetic,  grammar  and  other  studies.  The 
said  Mary  Frances  Ward,  at  the  time  of  said  application,  had 
already  received  sufficient  instruction  to  enable  her  to  enter  the 
lowest  grade  of  said  grammar  school,  but  not  the  highest  grade. 

"  Habbibt  a.  Wabd." 

The  answer  of  the  defendant,  after  admitting  most  of  the  allega- 
tions of  the  foregoing  petition,  continued  that  he  had  any  right  or 
authority  to  admit  her  as  such  pupil,  or  that;  she  had  any  right  to 
be  admitted  as  such  pupil;  but  on  the  contrary,  avers  that  there 
was  a  good  and  sufficient  reason  in  this,  that  he  was  appointed  as 
such  principal  by  -the  said  Board  of  Education,  and  in  refusing  to 
receive  the  petitioner  as  a  pupil,  he  acted  under  and  in  accordance 
with  the  rules  and  regulations  adopted  and  prescribed  by  the  said 
board,  one  of  which  is  as  follows: 

''Sec  117.  Separate  schools.  —  Children  of  African  or  Indian 
descent  shall  not  be  admitted  into  schools  for  white  children,  but 
separate  schools  shall  be  provided  for  them  in  accordance  with  the 
California  school  law." 

"And  this  defendant  avers  that,  in  accordance  with  said  rule  and 
the  act  of  the  legislature  theiein  referred  to,  entitled,  'An  act  tc 
amend  an  act  to  provide  for  a  system  of  common  schools.' approved 
April  4th,  1870,  two  separate  schools  were  and  are  provided  foi 
colored  children,  with  able  and  efficient  teachers,  and  which  afford 
equal  advantages  and  are  conducted  under  the  same  rules  and  regu- 
lations as  those  provided  for  the  education  of  white  children. 

''Further  answering,  defendant  admits  that  the  said  Broadway 
Orammar  School  wa8,then  and  is  now  of  the  description  called  a 
graded  school,  which  signifies  that  the  pupils  in  it  are  classified  into 
distinct  grades,  according  to  the  instmction  which  they  may  respect- 
ively require;  but  this  defendant  avers  that  the  lowest  grade  in  said, 
grammar  school  then  was  and  now  is  the  sixth  grade,  into  which' 
the  petitioner  had  not  received  sufficient  instruction  to  enable  hei 
to  enter;  and  further  avers  that  the  said  Mary  Frances  Ward  wa8» 
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prior  to  and  at  the  time  of  her  said  application,  and  now  is  a  mem- 
ber of  and  pnpil  in  a  school  provided  for  colored  children  or  children 
of  African  descent,  under  the  said  act  of  the  legislature  of  the  State 
of  Galifomia,  and  in  the  seventh  grade  of  said  school. 

'^And  this  defendant  further  avers  that  the  said  Mary  Frances, 
in  applying  for  admission  into  the  said  Broadway  Oraounar  School, 
did  not  present  to  him,  as  the  principal  thereof,  any  certificate  of 
transfer,  as  required  by  the  said  rules  and  regulations  as  adopted 
by  the  said  Board  of  Education,  one  of  which  rules  is  as  follows: 

'''Sec.  134.  Transfers. —  Pupils  desiring  to  be  transferred  from 
one  school  to  another,  shall  apply  to  their  principal  for  a  certificate, 
which  shall  state  their  name,  age,  grade,  scholarship,  deportment, 
residence  and  cause  of  transfer.' 

"And  now,  having  fully  answered,  the  said  defendant  asks  that 
the  prayer  of  petitioner  be  denied,  and  that  said  defendant  be  hence 
dismissed,  with  judgment  for  his  costs  in  this  proceeding  incorred*'' 

The  case  was  submitted  for  decision  upon  these  pleadings  of  the 
respective  parties. 

John  W.  DtaifuDef  for  plaintiff.  * 

WiUiams  and  ThonUon,  for  defendant. 

Wallace,  C.  J.  [after  stating  the  foregoing  pleadings.]  1.  The 
motion  that  the  writ  issue,  notwithstanding  the  matters  alleged  in 
the  answer  of  the  defendant,  amounts  to  a  general  demurrer  to  the 
answer.  It  necessarily  assumes  that  the  matters  set  up  in  the  an- 
swer, though  true  in  point  of  fact,  do  not  in  law  amount  to  a  defense 
against  the  application  for  the  writ.  It  is  averred  in  the  petition, 
and  admitted  in  the  answer,  that  the  Broadway  Orammar  School, 
into  which  the  petitioner  seeks  to  be  admitted  as  a  pupil,  is  a  graded 
school — that  is  to  say,  a  school  in  which  the  pupils  are  dassifled 
into  several  distinct  grades,  ''  according  to  the  instruction  which 
they  may  respectively  require, '^  and  the  answer  thereupon  avers 
"  that  the  lowest  grade  in  said  grammar  school  then  was,  and  now 
is,  the  sixth  grade,  into  which  the  petitioner  had  not  received  suffl- 
cient  instruction  to  enable  her  to  enter.''  It  being,  therefore,  neooa- 
%u*ily  admitted  fur  the  purposes  of  this  motion,  that  the  attainments 
of  the  petitioner,  in  point  of  learning,  were  not  sufficient  to  entitle 
ner  to  be  admitted  in  ai^  class,  even  the  lowest  in  the  schoolf  it 
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would  haxdly  require  an  argument  to  show  that  the  defendant,  as 
principal  of  the  school,  correctly  denied  her  application  to  bo  re- 
ceiyed  as  a  pupil.  It  is  claimed  for  the  petitioner,  however,  that 
the  refusal  of  the  defendant  not  having  been  placed  on  that  ground, 
but  on  the  sole  ground  that  the  petitioner  was  a  colored  person,  the 
defendant  cannot  now  be  permitted  to  set  up  the  fact  that  she  wa« 
not  sufficiently  advanced  in  learning  to  entitle  her  to  be  admitted. 

There  is  no  doubt  that  if  a  party,  upon  tender  or  demand  made, 
or  other  proceeding  mj^ai^y  had  put  his  refusal  upon  some  par- 
ticular omission  or  defect  in  the  proceedings  of  his  adversary,  he  wiU 
not  afterward  be  permitted,  in  support  of  such  refusal,  to  allege  a 
new  or  additional  defect  or  insufficiency  in  those  proceedings,  espec- 
ially if  such  defect  or  insufficiency  be  of  such  a  character  as  that 
it  might  have  been  cured  if  it  had  been  pointed  out  or  relied  upon 
at  the  time.  This  is  the  ordinary  and  general  rule,  and  it  proceeds 
upon  the  idea  that,  having  specially  designated  one  or  more  sup- 
posed insufficiencies,  the  party  thereby  waives  and  abandons  ail 
others. 

But  it  is  obvious  that  this  rule  can  have  no  just  application  to 
the  case  now  under  consideration.  If  the  law,  under  the  circum- 
stance actually  appearing  in  the  record  before  us,  forbade  the 
respondent,  as  the  principal  of  the  school,  to  admit  the  petitioner 
aa  a  pupil  therein,  the  circumstance  that  the  respondent  put  his 
refusal  on  an  untenable  ground  ought  not,  in  this  proceeding,  to 
preclude  an  examination  into  the  very  right  of  the  case.  The  claim 
of  the  petitioner  to  be  admitted,  and  the  corresponding  duty  of  the 
defendant  to  admit  her  as  a  pupil,  are  governed  by  law,  and  if  it 
appear,  as  it  does  unquestionably  appear  upon  the  record  before  us, 
that  she  did  not  possess  the  acquirements,  in  point  of  learning, 
sufficient  to  entitle  her,  whatever  her  color,  to  be  admitted  to  auy 
class  in  the  school,  even  the  lowest,  then  the  respondent  must  be 
considered  to  have  correctly  refused  to  entertain  her  application  for 
admission,  and  the  legal  sufficiency  of  the  particular  reason  assigned 
by  him  for  such  refusal  becomes  wholly  immaterial. 

The  writ  of  mandamus  is  issued  to  compel  the  admission  of  u 
parcy  to  the  enjoyment  of  a  substantial  right,  from  which  he  is 
unlawfully  precluded;  and  it  is  necessary  that  the  record  should 
manifest  the  right  claimed,  as  weU  as  the  unlawful  preclusion  of 
the  petitioner  from  the  enjoyment  of  that  right.  Failing  in  either 
of  these  respects,  the  writ  must  be  denied,  for  we  know  of  no  prin 
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ciple  apon  which  we  onght  to  compel  the  defendant  to  entertain 
fhe  application  of  the  petitioner  here^  when  it  appears  to  ns  by  the 
record  that,  should  he  do  so,  it  will  then  become  his  plain  duty  to 
again  decline  to  admit  her.  Upon  this  yiew,  the  application  for 
the  writ  must  fail. 

2.  But  we  do  not  intend  to  put  the  decision  of  the  case  upon 
this  point  alone.  We  will,  therefore,  assume  for  this  purpose,  that 
the  petitioner  was  sufSciently  advanced  in  her  studies  to  entitle  her 
to  enter  some  one  of  the  classes  of  this  school;  and  further,  that 
upon  her  application  for  admission  as  a  pupil;  she  presented  the 
certificate  required  by  the  134th  rule  of  the  Board,  and  also  that 
the  only  ground  upon  which  she  was  denied  admission  to  the  school 
was  that  she  was  a  child  of  African  descent.  These  assumptions 
lead  us  to  inquire  whether,  under  the  circumstances  appearing,  the 
respondent  is  justified  by  law  in  refusing  to  admit  her.  We  say 
under  the  circumstances  appearing,  because  it  is  shown  by  the  record 
that  in  San  Francisco  separate  schools  are  not  only  authorized  by 
law,  but  are  in  fact  maintained  for  the  education  of  colored  chil* 
dren  ''with  able  and  eflScient  teachers,  and  which  afford  equal 
advantages,  and  are  conducted  under  the  same  rules  and  regula* 
tions  as  those  provided  for  the  education  of  white  children;"  and 
because  it  also  appears  that  the  petitioner,  at  the  time  when  she 
made  application  to  be  admitted  into  the  Broadway  Grammar 
School,  was  a  pupil  in  attendance  upon  another  public  school  con<^ 
ducted  in  San  Francisco  for  the  education  of  children  of  her  color,, 
which  school,  like  the  Broadway  Grammar  School,  was  a  graded 
school,  she  being  a  pupil  of  the  seventh  grade,  or  class  therein* 
Recurring  then  to  the  inquiry  whether  the  refusal  of  the  respond- 
ent to  admit  the  petitioner  to  the  school  under  his  charge  is  justi-^ 
fied  by  the  law,  it  will  be  seen  that  the  statute  of  the  State  (Acts 
1869-70,  §  56)  enacts  in  terms  that  '' education  of  children 
of  African  descent,  and  Indian  children,  shall  be  provided  for 
in  separate  schools,"  and  if  the  statute  be  itaelf  free  from  objec» 
tions  of  a  constitutional  character,  it  is  evidently  a  sufScient 
authority  for  the  one  hundred  and  seventeenth  rule  of  the  Board 
already  cited,  and  in  this  view  the  respondent  was  not  only  justi- 
fied in  excluding  the  petitioner  from  the  school  in  his  charge,  but 
in  the  face  of  the  statute  and  the  rule  referred  to,  he  had  no* 
discretion  to  admit  her  as  a  pupil  therein.  It  is  not  claimed  by 
the  learned  counsel  for  the  petitioner,  as  we  understand  him,  that 
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the  statute  in  qnestion  is  forbidden  by  tbe  conBtitution  of  the 
State.  The  argument  is,  that  the  exclusion  of  the  petitioner  from 
this  particular  school  is  contrary  to  the  Thirteenth  and  Fourteenth 
Amendments  of  the  Federal  oonstitutiouy  lately  adopted.  We  are^ 
howeyer,  unable  to  perceive  in  what  way  it  is  to  be  maintained  that 
the  State  law  or  the  action  of  the  respondent  thereunder  are  in 
contravention  of  the  Thirteenth  Amendment  referred  to,  by  which 
amendment  slavery  and  involuntary  servitude  are  forbidden.  It 
would  seem,  indeed,  too  plain  to  require  argument^  that  the  mere- 
exclusion  of  the  petitioner  from  this  particular  school  does  not 
assume  to  remit  her  to  a  condition  of  slavery  or  involuntary  servi- 
tudcy  in  the  sense  of  the  constitution^  or  in  any  sense  at  all ;  or 
that  there  is  any — even  the  slightest  —  relation  between  the  casa 
here  and  the  prohibition  contained  in  the  amendment  referred  to. 

Nor  is  it'  perceived  that  the  State  law  in  question,  in  obedience 
to  which  the  respondent  proceeded,  is  obnoxious  to  those  provisions 
of  the  Fourteenth  Amendment  to  the  Federal  constitution  secur- 
ing the  privileges  and  immunities  of  citizens  of  the  United  States, 
and  protecting  all  persons  against  the  deprivation  of  life,  liberty  or 
property,  without  due  process  of  law.  That  amendment,  so  far  ae 
claimed  to  be  material  to  the  question,  is  as  follows  :  ''  No  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
and  immunities  of  citizens  of  the  United  States.  Nor  shall  any 
State  deprive  any  person  of  life,  liberty  or  property,  without  due- 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

It  will  indeed  be  readily  conceded  that  the  privilege  ucuurdcd  to 
the  youth  of  the  State,  by  the  law  of  the  State,  of  attending  the 
public  schools  maintained  at  the  expense  of  the  State,  is  not  a  priv* 
ilege  or  immunity  appertaining  to  a  citizen  of  the  United  States  s^ifr 
such  ;  and  it  necessarily  follows,  therefore,  that  no  person  can  law- 
fully demand  admission  as  a  pupil  in  any  such  school  because  of 
the  mere  status  of  citizenship ;  and  it  is  perhaps  hardly  necessary 
to  add  that  assuredly  no  person  can  be  said  to  have  been  deprived 
of  either  life,  liberty  or  property,  because  denied  the  right  to  attend 
as  a  pupil  at  such  schools,  however  obviously  insufficient  and  unten- 
able be  the  ground  upon  which  the  exclusion  is  put. 

The  last  clause  of  so  much  of  the  amendment  as  has  been  recited,. 
however,  forbids  the  State  to  "  deny  to  any  person  within  its  juris" 
diction,  the  equal  protection  of  the  laws,"  and  it  remains  to  inquire 
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if  the  statute  of  the  State,  providing  for  a  system  of  common 
schools,  in  so  far  as  it  directs  that  schools  shall  be  maintained  for 
ithe  edncation  of  colored  children  separate  from  those  provided  for 
the  education  of  white  children,  be  obnoxious  to  this  portion  of  the 
Federal  constitution. 

The  opportunity  of  instruction  at  public  schools  is  afforded  tlie 
youth  of  the  State  by  the  statute  of  the  State,  enacted  in  obedience 
to  the  special  command  of  the  constiution  of  the  State,  directing 
that  the  legislature  shall  provide  for  a  system  of  common  schools, 
ty  which  a  school  shall  be  kept  up  and  supported  in  each  district, 
at  least  three  months  in  every  year,  etc.  Art.  19^  §  3.  The  advan- 
tage or  benefit  thereby  vouchsafed  to  each  child,  of  attending  a 
public  school,  is^  therefore,  one  derived  and  secured  to  it  under  the 
highest  sanction  of  positive  law.  It  is,  therefore,  a  right  —  a  legal 
right — as  distinctively  so  as  the  vested  right  in  property  owned  ia 
a  legal  right,  and  as  such  it  is  protected,  and  is  entitled  to  be  pro- 
tected by  all  the  guarantees  by  which  other  legal  rights  are  protected 
and  secured  to  the  possessor. 

The  clause  of  the  Fourteenth  Amendment  referred  to  did  not 
create  any  new  or  substantive  legal  right,  or  add  to  or  enlarge  the 
general  classification  of  rights  of  persons  or  things  existing  in  any 
State  under  the  laws  thereof.  It,  however,  operated  upon  them 
as  it  found  them  already  established,  and  it  declared  in  substance 
that,  such  as  they  were  in  each  State,  they  should  be  held  and 
enjoyed  alike  by  all  persons  within  its  jurisdiction.  The  pro- 
tection of  law  is  indeed  inseparable  from  the  assumed  exist- 
ence of  a  recognized  legal  right,  through  the  vindication  of 
which  the  protection  is  to  operate.  To  declare,  then,  that  each 
person  within  the  jurisdiction  of  the  State  shall  enjoy  the  equal 
protection  of  its  laws,  is  necessarily  to  declare  that  the  measure  of 
legal  rights  within  the  State  shall  be  equal  and  uniform,  and  the 
same  for  all  persons  found  therein — according  to  the  respective 
condition  of  each  —  each  child  as  all  other  children  — each  adult 
person  as  all  other  adult  persons.  Under  the  laws  of  California^ 
children  or  persons  between  the  ages  of  five  and  twenty-one  years 
are  entitled  to  receive  instruction  at  the  public  schools,  and  the 
education  thus  afforded  thoni  is  a  measure  of  the  protection  afforded 
by  law  to  persons  of  that  condition. 

The  education  of  youth  is  emphatically  their  protection.  Igno* 
ranee,  the  lack  of  mental  and  moral  culture  in  earlier  life,  ia  th« 
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recognized  parent  of  vice  and  crime  in  after  years.  Tlius  it  is  the 
acknowledged  duty  of  the  parent  or  guardian,  as  part  of  the  measure 
of  protection  which  he  owes  to  the  child  or  ward,  to  afford  him  at 
least  a  reasonable  opportunity  for  the  improvement  of  his  mind  and 
the  elevation  of  his  moral  condition,  and,  of  this  duty,  the  law  took 
cognizance  long  before  the  now  recognized  interests  of  society  and 
of  the  body  politic  in  the  education  of  its  members  had  prompted 
iis  embarkation  upon  a  general  system  of  education  of  youth.  So  a 
ward  in  chancery,  as  being  entitled  to  the  protection  of  the  court^ 
was  always  entitled  to  be  educated  under  its  direction,  as  constitut- 
ing a  most  important  part  of  that  protection.  The  public  law  of 
the  State — both  the  constitution  and  statute — having  established 
public  schools  for  educational  purposes,  to  be  maintained  by  public 
authority  and  at  public  expense,  the  youth  of  the  State  are  thereby 
become  pro  hoc  vice  the  wards  of  the  State,  and  under  the  opera- 
tions of  the  constitutional  amendment  referred  to,  equally  entitled 
to  be  educated  at  the  public  expense.  It  would,  therefore,  not  be 
competent  to  the  legislature,  while  providing  a  system  of  education 
for  the  youth  of  the  State,  to  exclude  the  petitioner  and  those  of 
her  race  from  its  benefits,  merely  because  of  their  African  descent, 
and  to  have. so  excluded  her  would  have  been  to  deny  to  her  the 
equal  protection  of  the  laws  within  the  intent  and  meaning  of  the 
constitution. 

But  we  do  not  find  in  the  act  of  April,  1870,  providing  for  a 
system  of  common  schools,  which  is  substantially  repeated  in  the 
Political  Code  now  in  force,  any  legislative  attempt  in  this  direo- 
tion;  nor  do  we  discover  that  the  statute  is,  in  any  of  its  provisions, 
obnoxious  to  objections  of  a  constitutional  character.  It  provides, 
in  substance,  that  schools  shall  be  kept  open  for  the  admission  of 
white  children,  and  that  the  education  of  children  of  African  descent 
must  be  provided  for  in  separate  schools. 

In  short,  the  policy  of  separation  of  the  races  for  educational 
purposes  is  adopted  by  the  legislative  department,  and  it  is  in  this 
mere  policy  that  the  counsel  for  the  petitioner  professes  to  discern 
'*  an  odious  distinction  of  caste,  founded  on  a  deep-rooted  prejudice 
in  public  opinion.''  But  it  is  hardly  necessary  to  remind  counsel 
that  we  cannot  deal  here  with  such  matters,  and  that  our  duties  lie 
wholly  within  the  much  narrower  range  of  determining  whelhrsr 
this  statute,  in  whatever  motive  it  originated,  denies  to  the  poti- 
tioner,  in  a  constitutional  sense,  the  equal  protection  of  the  laws; 
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and  in  the  oiroumstanoes  that  the  races  are  separated  in  the  public 
schools,  there  is  certainly  to  be  found  no  violation  of  the  constitu- 
tional rights  of  the  one  race  more  than  of  the  other,  and  we  see 
none  of  either,  for  each,  though  separated  from  the  other,  is  to  be 
educated  upon  equal  terms  with  that  other,  and  both  at  the  common 
public  expense.  A  question  similar  to  this  came  before  the  Supreme 
Judicial  Court  of  the  State  of  Massachusetts  in  1849  (Roberts  t. 
7%0  aty  of  Boston,  5  Gush.  198),.  and  was  determined  by  the 
court  in  accordance  with  the  views  just  expressed  by  us.  That 
was  an  action  on  the  case  brought  by  a  colored  child  against  the 
city  to  recover  damages  claimed  by  reason  of  her  exclusion  from  a 
public  school  as  a  pupil.  It  appeared  that  primary  schools  to  the 
number  of  about  one  hundred  and  sixty  were  maintained  for  the 
instruction  of  children  of  both  sexes  between  five  and  seven 
years  of  age,  and  that  of  these  schools  two  were  appropriated  to 
the  exclusive  instruction  of  colored  children,  and  the  residue 
to  the  exclusive  instruction  of  white  children.  It  also  ap- 
peared that  the  plaintiff  had  been  excluded  from  the  primary 
school  nearest  her  father's  residence,  which  was  a  school  devoted 
exclusively  to  the  instruction  of  white  children,  and  that  the 
fichool  appropriated  to  the  education  of  colored  children  nearest 
her  father^s  residence  was  about  a  fifth  of  a  mile  more  distant  there- 
from, than  was  the  school  from  which  she  had  been  excluded.  The 
institution  of  the  State  of  Massachusetts  contained  the  following 
clauses,  which  where  relied  upon  by  the  counsel  for  the  plaintiff  to 
show  that  the  separation  of  colored  from  white  children  for  educa- 
tional purposes,  was  not  justified  by  law.  Part  1,  Art.  1:  ''All 
men  are  bom  free  and  equal,  and  have  certain  natural,  essential 
and  inalienable  rights;  among  which  may  be  reckoned  the  right  of 
enjoying  and  defending  their  lives  and  liberties,  that  of  acquiring, 
possessing  and  protecting  property;  in  fine,  that  of  seeking  and 
obtaining  their  safety  and  happiness.  Art.  6:  No  man  nor  corpora* 
tion,  or  association  of  men,  have  any  other  title  to  obtain  advan- 
tages, or  particular  and  exclusive  privileges  distinct  from  those  of 
the  community,  than '  what  arise  from  consideration  of  services 
rendered  to  the  public.    ♦    ♦    ♦    ♦ 

.  It  will  be  seen  that  the  language  of  the  Massachusetts  constitu- 
tion prohibiting  ''particular  and  exclusive  privileges,"  was  fully 
•6  significant,  to  say  the  least,  in  its  bearings  on  the  general  ques* 
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tioD  in  hand  as  U  that  of  the  Fourteenth  Amendment  of  the  Fed- 
eral const] tatioUy  securing  'Uhe  equal  protection  of  the  laws." 

The  argument  of  the  counsel  for  the  plaintiff  in  the  Massachu- 
setts case,  much  like  that  of  the  counsel  for  the  petitioner  here, 
was  that  the  separation  of  the  races  for  educational  purposes,  *^  is 
the  occasion  of  inconveniences  to  colored  children,  to  which  they 
would  not  be  exposed  if  they  had  access  to  the  nearest  public 
schools;  it  inflicts  upon  them  the  stigma  of  caste;  and  although 
the  matters  taught  in  the  two  schools  may  be  .precisely  the  same, 
4  school  exclasively  deyoted  to  one  class  must  differ  essentially,  in 
its  spirit  and  character,  from  that  public  school  known  to  the  law, 
where  all  classes  meet  together  in  equality." 

The  opinion  of  the  court,  deliyered  by  Mr.  Ohief  Justice  Shaw, 
maintained  the  rightful  authority  of  the  school  committee  to  sepa- 
rate the  colored  children  from  the  white  children  in  the  public 
schools  of  the  city  of  Boston,  and  in  the  course  of  the  opinion,  the 
learned  Ohief  Justice  remarked  as  follows:  ^'It  will  be  considered 
that  this  is  a  question  of  power,  or  of  the  legal  authority  of  the 
<x>nunittee  intrusted  by  the  city  with  this  department  of  public 
instruction;  because  if  they  have  the  legal  authority,  the  expedi- 
ency of  exercising  it  at  any  particular  way  is  exclusiyely  with 
them.  The  great  principle  adyanced  *by  the  learned  and  eloquent 
adyocate  of  the  plaintiff  is,  that  by  the  constitution  and  laws  of 
Massachusetts,  all  persons,  without  distinction  of  age  or  sex,  birth 
or  color,  origin  or  condition,  are  equal  before  the  law.  This,  as  a 
broad  general  principle,  such  as  ought  to  appear  in  a  declaration  of 
rights,  is  perfectly  sound;  it  is  not  only  expressed  in  terms,  but 
penrades  and  animates  the  whole  spirit  of  our  constitution  of  free 
goyemment.  But  when  this  great  principle  comes  to  be  applied  to 
the  actual  and  yarious  conditions  of  persons  in  society,  it  will  not 
warrant  the  assertion  that  men  and  women  are  legally  clothed  with 
the  same  civil  and  political  powers,  and  that  children  and  adults 
are  legally  to  have  the  same  functions,  and  be  subject  to  the  same 
treatment;  but  only  that  the  rights  of  all,  as  they  are  settled  and 
regulated  by  law,  are  equally  entitled  to  the  paternal  consideration 
and  protection  of  the.  law,  for  their  maintenance  and  security. 
What  those  rights  are,  to  which  individuals,  in  the  infinite  variety 
ef  circumstances  by  which  they  are  surrounded  in  society,  are 
entitled,  must  depend  on  laws  adapted  to  their  respective  relations 
and  conditions. 
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organised  under  the  laws  of  the  State,  and  have  a  right  to  registrar 
ticn  and  admission  as  pupils  in  the  order  of  their  registration,  pur- 
suant to  the  provisions  of  subdivision  fourteen  of  section  1,617  ct 
the  Political  Code. 

Writ  oftnandcmus  i$nied* 

M0K1K8TBT,  J.,  concurring  specially. 

I  concur  in  the  judgment  on  the  ground  first  considered  in  tlia 
opinion  of  the  Chief  Justice. 

Mr.  Justice  Bhodbs  did  not  express  an  opinion* 
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Demand. 

Defendaat  delivered  to  S.,  for  plaintiff,  a  draft,  payable  to  plaintifPs  order.  8. 
altered  it  bjr  writing  across  its  face  the  words  "payable  In  United  States 
gold  coin.**  There  was  no  evidence  of  the  nature  of  S/s  agency  for  plaintiff^ 
or  that  plaintiff  knew  of  the  alteration.  Plaintiff  presented  the  draft  to  the 
drawee  and  demanded  gold,  which  was  refused,  but  silver  was  tendered. 
Thereupon  demand  was  made  by  a  notary,  but  whether  for  gold  or  not  did 
not  appear.  In  an  action  against  the  drawer,  held,  (1)  that  in  the  absence  of 
evidence,  It  would  not  be  inferred  that  S.  was  authorised  to  make  the  alter- 
ation, and  that  therefore  it  did  not  vitiate  the  draft ;  (2)  that  cTidence  was 
admissible  that  It  was  the  Intention  of  the  parties  that  it  should  be  paid  in 
gold ;  (8)  that  a  mercantile  usage  would  not  make  It  payable,  in  gold ;  (4) 
that  a  demand  of  payment  In  gold  was  not  sufficient  to  chaige  the  drawer . 
(5)  that  in  the  absence  of  contrary  evidence  the  presumption  is  that  the 
notary  demanded  payment  of  the  draft  in  the  currency  In  which  it  appeared 
upon  its  face  to  be  made  payable. 

A  GTION  upon  a  draft  of  which  the  following  is  a  cop}  : 

''$622.00.     Mr.  Leopold  Eahn,  No.  821,  Mission  street,  San 
''Francisco  :  Please  pay  to  tfr.  Langenberger,  Blochman  &  Oa,  01 
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''order,  the  stun  of  six  hundred  and  twenty-two  dollarsy  on  March 
**  15, 1873,  without  graoe,  and  charge  the  same  to  aocoont  of 

''A.  Kbcbqbb. 
'<  Akahbdi,  FWff  2Sd,  1872." 

Across  the  face  of  the  draft  were  written  in  red  ink  the  words 
**  payable  in  United  States  gold  coin." 

The  plaintiffs  were  doing  business  under  the  firm  name  of  Lan- 
genberger,  Blochman  &  Co.  The  defendant  had  funds  in  siWer  in 
the  hands  of  the  drawee  sufScient  to  meet  the  draft,  but  had  no 
gold  or  currency. 

The  court  below  held  that  the  words  in  red  ink  across  the  Uce 
of  the  draft  made  a  material  alteration  in  the  draft,  and  that  the 
plaintiff  was  not  entitled  to  recover. 

The  other  facts  are  stated  in  the  opinion. 

OhMMilt  Chapman  4k  Smith,  for  appellants. 

F.  S.  Howard,  for  respondent 

Obookxit,  J.  The  defendant,  residing  at  Anaheim,  made  and 
deliyered  to  one  Smith,  for  the  plaintiffs,  a  draft  on  Leopold  Eahn, 
of  San  Francisco,  for  six  hundred  and  twenty-two  dollars,  payable 
'  to  the  order  of  the  plaintiffs,  but  specified  no  particular  kind  of 
money  in  which  it  was  to  be  paid.  On  receiving  the  draft.  Smith, 
without  the  authority  of  the  defendant,  and  so  far  as  the  evidence 
shows,  without  the  knowledge  or  authority  of  the  plaintiffs,  wrote 
across  the  face  of  it  in  red  ink,  the  words  ^'payable  in 
United  States  gold  coin."  The  court  finds,  that  on  receiving 
the  draft  at  San  Francisco,  the  plaintiffs  presented  it  to  Eahn, 
and  demanded  payment  in  gold  coin,  which  he  refused  ;  but  ten- 
dered payment  in  silver  coin,  which  the  plaintiffs  declined  to  accept 
Thereupon  the  draft  was  delivered  to  a  notary,  who  presented  it  to 
Eahn  for  payment,  which  was  refused,  and  the  draft  was  protested, 
of  which  the  defendant  was  duly  notified.  There  is  nothing  to 
show  that  payment  was  tendered  to  the  notary  in  silver  or  currency, 
nor  any  direct  evidence  that  he  demanded  payment  in  gold.  AH 
the  direct  evidence  in  respect  to  the  demand  and  protest  by  the 
notary,  is  contained  in  his  ofScial  certificate,  in  which  he  states 
that  he  demanded  payment,  and  that  it  was  refused. 
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The  action  is  to  recover  the  amount  of  the  draft,  and  a  jadgment 
having  been  entered  for  the  defendant^  the  plaintiffs  appeal. 

There  was  no  evidence  as  to  the  nature  or  extent  of  Smith'& 
agency  for  the  plaintiffs,  nor  any  tending  to  prove  that  when  they 
proton  ted  the  draft  for  payment  and  demanded  gold,  they  had  any 
roticeor  information  that  the  words  across  the  face  of  the  draft 
were  written  without  the  authority  of  the  drawer.  In  the  absence 
of  all  proof  on  the  point,  it  cannot  be  inferred  that  Smith  was  acting 
within  the  scope  of  his  agency,  in  writing  these  words  across  the 
draft;  and  the  plaintiffs  are  not  bound  by  or  responsible  for  his 
unauthorized  act,  unless  they  subsequently  adopted  and  ratified  it, 
with  a  knowledge  of  all  the  facts;  and  there  was  no  proof  of  such 
ratification.  It  was,  therefore,  the  unauthorized  act  of  a  stranger^ 
having  no  interest  in  the  transaction,  and  did  not  vitiate  the  draft 
But  in  order  to  hold  the  drawer,  it  was  incumbent  on  the  plaintiffs 
to  make  a  proper  demand  of  payment,  and  to  give  due  notice  of 
non-payment.  As  the  draft  specified  no  particular  kind  of  money 
in  which  it  was  payable,  it  might  have  been  paid  in  legal  tender 
notes;  and  it  was  not  competent  for  either  of  the  parties  to  prove 
by  parol,  that  it  was  understood  and  agreed  that  it  should  be  paid 
either  in  gold  or  silver.  To  admit  such  evidence,  would  be  to  con- 
tradict or  vary  the  written  instrument;  and  proof  of  a  mercantile 
usage  cannot  supersede  a  positive  rule  of  law.  The  drawee  waa^ 
therefore,  at  liberty  to  pay  the  draft  in  legal-tender  notes;  and  if 
the  plaintiffs  demanded  payment  in  gold  only,  this  was  not  a  suffid- 
ent  demand.  They  were  authorized  to  demand  payment  according 
to  the  tenor  of  the  draft,  and  not  otherwise;  and  if  the  demand  was 
hmited  to  gold  coin,  it  was  not  sufficient  to  hold  the  drawer.  It 
is  said,  however,  that  it  appeara  from  the  certificate  of  the  notary 
that  he  demanded  payment  generally;  and  that  the  presumption  is 
he  performed  his  duty,  and  demanded  payment  according  to  the 
tenor  of  the  draft,  disregarding  the  words  '^payable  in  United 
States  gold  coin,''  written  across  the  face  of  it.  The  finding  on 
this  point  is  not  very  satisfactory,  and  is  to  the  effect  that  the  draft 
was  duly  presented  by  the  notary  and  payment  was  demanded  and 
refused,  and  notice  duly  given;  and  then  the  court  adds^  but  there 
is  no  evidence  that  he  notified  the  payee  (meaning  doubtless  the 
drawee)  to  disregard  the  words  ''  payable  in  United  States  gold 
coin,"  or  that  he  did  not  demand  gold  coin.  In  effect,  this  is  a 
finding  that,  in  the  opinion  of  the  court,  the  demand  by  the  noUry 
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was  for  gold  coin,  a  conclusion  which,  we  think,  was  justified  by 
the  evidence.  The  plaintiffs  demanded  payment  in  gold,  and  now 
assert  in  their  complaint  that  such  was  the  understanding  of  the 
parties;  and  when  payment  in  that  currency  was  refused,  they 
placed  the  draft  in  the  hands  of  the  notary,  without  instructions^ 
so  far  as  the  proof  shows,  in  respect  to  the  nature  of:  the  demand 
he  was  to  make.  Finding  the  words  '^  payable  in  United  States 
gold  coin ''  written  across  the  face  of  the  draft,  he  doubtless  con-, 
duded  (and  very  naturally)  that  they  were  placed  there  by  the 
authority  of  the  drawer.  The  plaintiffs,  believing  they  were  enti- 
tled to  demand  gold,  had  declined  to  accept  payment  in  silver,  and 
it  is  altogether  imprbbable  that'  they  would  have  received  legal- 
tender  notes,  which  were  still  less  valuable.  Under  these  circum- 
stances, there  is  a  strong  presumption  that  the  notary  was  instructed 
to  demand  gold.  But  if  he  had  no  instructions  except  to  demand 
payment,  it  could  not  reasonably  be  inferred  that  he  disregarded 
the  words  written  across  the  face  of  the  draft.  In  the  absence  of 
evidence  to  the  contrary,  the  presumption  is  he  demanded  payment 
according  to  the  face  of  the  draft,  which  was  apparently  payable  in 
gold  coin.  A  demand  of  this  character  by  the  notary  was  not  more 
effeotnal  to  chaige  the  drawer  than  a  similar  demand'  by  the  plain- 
tiff. The  vice  of  the  demand  is  that  it  is  not  in  accordance  with 
the  tenor  of  the  draft,  as  drawn  by  the  maker;  and  in  the  absence 
of  a  proper,  demand;  there  is  nothing  to  charge  the  drawer. 

Mr«  Jiittioe  Bhooxb  did  not  express  an  opinion^ 

JudgtMfU  and  ord$r  affiffMd. 
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▲  testalor,  afl«r  giTlng  Tttriou  legadM,  gKwe  **  the  bftlanoe  of  1117  wtomiBf  "  to 
blfl  moUMT.    AU,  A  gift  of  all  the  nsldiie  of  bla  eitalo,  bolli  vmI  mad  per 


APPEAL  from  an  order  of  the  Piobate  Court    The  opmion 
stateB  the  oaae. 

M.  CL  Blake,  for  appellant 

Jarioe,  and  Harrimm  d  Bobinsan,  for  respondent 

Obookistt,  J.  This  appeal  is  from  an  order  of  the  Probate  Oonrt» 
making  a  final  distribntion  of  the  estate  of  Thomas  Miller,  deoeased, 
who  lef  fc  a  last  will  and  testament,  which  was  duly  probated,  and 
of  which  the  following  is  a  copy: 

''  In  the  name  of  Ood,  amen.  I,  Thomas  Miller,  of  the  dty  and 
oonnty  of  San  Francisco,  State  of  Oalifomia,  being  in  good  health 
of  body  and  of  sonnd  and  disposing  mind  and  memory  (praise  be 
to  Ood  for  the  same),  and  being  desirous  of  settling  my  worldly 
afibirs  while  I  haye  strength  and  capacity  to  do  so,  do  make  and 
publish  this  my  last  will  and  testament    That  is  to  say: 

'^  I  give,  devise,  and  beqneath,  all  the  estate,  real  and  personal, 
or  mixed,  of  which  I  may  die  seized  or  possessed,  or  in  any  way 
entitled: 

**  First  To  the  Powell  St  M.  E.  Snnday-school,  one  hundred 
dollars; 

**  Second.  One  thousand  dollai%  for  building  a  family  yault  undei 
the  superintendence  of  my  executors; 

''  Third*  One  thousand  dollars  to  be  expended  in  educating  Rich* 
ard  and  Mary  Ann  Luke's  sons,  yiz.,  Eddy,  Richard,  and  Thomas, 
the  said  sum  to  be  truly  and  faithfully  applied  to  the  purpose  above 
stated,  in  the  best  manner  that  my  executors  can  devise: 
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**  Fourth.  One  certain  note  which  I  hold  against  Ontler  Eldridge 
Waters  and  E.  T.  Batters,  for  one  thousand  dollars,  to  Freddy,  son 
of  E.  Dewey  and  Lottie  J.  Waters,  his  wife.  Said  Lottie  J.  Waters 
to  receiye  the  income  from  said  note  until  said  Freddy  Waters  be- 
comes twenty  years  of  age,  or  at  the  executors'  option: 

'^  Fifth.  To  Honor  and  Maria  S.  Miller,  each  two  thousand  dol- 
lars. 

''Sixth.  To  each  of  my  executors,  fiye  hundred  dollars  for  their 
trouble,  and  that  they  be  not  required  to  give  bond. 

''  Seyenth  and  lastly.  That  my  mother  receive  the  balance  of  my 
money  for  her  benefit  so  long  as  she  lives,  and  for  her  heirs  after. 

''All  to  be  settled  and  divided  as  herein  mentioned  by  Donald 
McMillan,  Gteorge  Miller,  and  Henry  W.  Bennett,  whom  I  appoint 
my  sole  executors." 


The  controversy  hinges  upon  the  construction  to  be  placed  upon 
the  word  ''money"  in  the  seventh  clause;  and  the  question  is, 
whether  that  word,  in  the  connection  in  which  it  is  used,  is  to  be 
interpreted  as  including  the  real  estate  of  the  testator.  It  is  con- 
ceded by  the  appellant  that  the  word  "  money  "  in  wiUs  has  been 
frequently  construed  by  the  courts,  both  in  England  and  America, 
to  include  the  personal  estate  of  the  testator.  The  following  au- 
thorities would  seem  to  place  this  point  beyond  all  doubt:  Dawson 
V.  Oashain,  2  Keen,  14;  Bays  v.  Morgan,  3  Mylne  &  Oraig,  661; 
KmdaB  t.  Ksndatt,  4  Buss.  360;  Chapman  v.  Reynolds,  20  Beav.  221; 
Lwinson  "^^  Lady  Lennard,  34  id.  490;  Morton  v.  Perry,  1  Mete. 
446;  Cowling  Y.  Cowling,  26  Beav.  452;  LongdaU  v.  WhitfiM,  4 
Kay  ft  J.  436;  2  Bedf.  on  Wills,  111,  2d  ed.;  2  Wills,  on  Execs. 
1,025;  2  Bedf.  on  Wills,  437,  note;  Jarm.  on  Wills,  chap.  24,  and 
oases  there  cited. 

The  doctrine  of  the  authorities  is,  that  in  order  to  construe  a 
devise  of  "  money  "  as  including  the  personal  estate,  it  must  appear 
from  the  context  and  on  the  face  of  the  will,  that  such  was  the 
intention  of  the  testator,  and  that  he  used  the  word  "  money  "  as 
the  equivalent  of  "  personal  estate." 

But  the  appellant,  whilst  conceding  tbe  rule  in  respect  to  per- 
sonal estate,  contends  that  a  devise  ui  "money  "  cannot  be  held  to 
include  the  real  estate.  We  are  unable,  however,  to  perceive  why, 
under  our  probate  system,  and  laws  of  descent  and  distribution, 
tiiere  should  be  any  distinction,  in  this  respect,  between  the  real 
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and  pergonal  estate;  and  have  been  referred  to  no  authority,  which, 
in  terms,  makes  any  such  distinction.  It  may  be  that  in  England, 
vvbcro  it  is  the  policy  of  the  government  to  perpetuate  real  estate  in 
ihinilics,  rather  than  to  disseminate  it  in  small  parcels  among  the 
miisses;  and,  possibly,  in  some  of  the  American  States,  where  the 
rr^cil  estate  passes  immediately  to  the  heir,  and  is  not  asseta  in  the 
liuuds  of  the  administrator  for  the  payment  of  debts,  a  more  strin? 
gent  rule  of  interpretation  might  be  favored,  whereby  a  devise  of 
*'  money  "  would  be  held  not  to  include  the  real  estate,  under  any 
circumstances.  But  in  this  State,  both  the  real  and  personal  estate 
are  assets  in  the  hands  of  the  administrator  for  the  payment  of  debts, 
with  only  this  distinction  between  them,  viz.:  that  the  personalty 
must  be  first  exhausted  before  the  realty  can  be  so  applied,  and  our 
policy,  unlike  that  of  England,  is  to  disseminate  real  estate,  rather- 
than  to  perpetuate  it  in  families.  Hence,  we  should  adopt  the  more 
liberal  interpretation,  whereby,  in  construing  a  devise  of  this  char- 
acter, the  real  and  personal  estate  would  be  placed  on  the  same 
footing.  Nor^can  we  see  why,  on  principle,  there  should  be  any 
difference  between  them.  A  devise  of  ''  money ''  is  held  to  include 
the  personal  estate  only  when  it  appears  on  the  face  of  the  wilL  con> 
strued  in  the  light  of  the  surrounding  facts  that  such  was  the  inten- 
tion of  the  testator;  and  we  can  see  no  reason  why  the  same  rule 
ought  not  be  applied  to  the  real  estate. 

Inasmuch  as  the  appellant  concedes  that  the  devise  in  the  seventh* 
clause  of  the  will  is  sufficient  to  include  the  personal  estate,  it  is 
perhaps  unnecessary,  after  what  we  have  said,  to  inquire  whether 
it  also  includes  the  realty;  because  the  same  process  of  reasoning 
by  which  it  is  shown  to  include  the  personalty,  will,  on  our  theory^ 
establish  that  it  includes  the  realty  also.  We  will  add,  however, 
that  in  our  opinion,  it  sufficiently  appears  on  the  &ce  of  the  will,, 
that  the  testator  intended  to  devise  to  his  mother  the  residue  of  his 
entire  estate,  remaining  after  the  payment  of  the  specific  legacies, • 
enumerated  in  the  first  six  clauses.  The  will  was  evidently  drawn 
up  by  an  illiterate  person,  and  the  intention  of  the  testator  is  awk- 
wardly expressed.  But  after  stating,  in  the  introductory  portion, 
*hat  it  was  his  intention  to  devise  '^  all  the  estate,  real  and  personal 
or  mixed,  of  which  I  may  die  seized  or  possessed,  or  in  any  way 
entitled,''  he  proceeds,  in  the  six  following  ckuses,  to  make  certain 
specific  bequests;  and  then  concludes  by  expressing  the  intention, 
*'  that  my  mother  receive  the  balance  of  my  money  for  her  benefit 
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aa  long  as  she  lives,  and  for  her  heirs  after."  The  word  '^  money  '^ 
was  evidently  used  in  its  widest  and  popular  sense,  in  which  it. is 
frequently  employed  as  synonymous  with  "  property  "  or  "  estate." 
The  word  *'  money  "  is  often  popularly  used  as  equivalent  to  '^prop- 
erty," and  accordingly  has  received  a  similar  construction  in  some 
«f  the  oases  upon  wills.     2  Bedl  on  Wills,  437. 

JudgfMtU  and  order  affirmed,    Remitiiiur  forthwith. 


Ex  PABTB  WaLU 

(48  oa.  ffm 

ChmiUutional  iaw — loeal  epHon  Imoe. 

Tbm  power  to  make  laws  cannot  be  delegated  bj  the  legialataie  to  the  people 
of  the  State,  or  to  any  portion  of  the  people ;  nor  can  the  legialatnre  enaet 
t]»ta  law.  shall  take  eflbct  provided  the  people  of  the  State,  or  of  a  diatriot, 
■hall  vote  in  favor  of  it. 

A  Btatnte  empowered  townahipe  to  decide  bj  a  popular  vote  whether  or  not 
the  sale  of  spirituonfl  liqnon  shonld  be  allowed  within  their  precincts  — 
■uoh  vote  to  be  taken  at  a  special  election  to  be  called,  on  petition,  bj  the 
board  of  sapervisors  of  the  oonntj.  HM,  onoonstitntional.  (See  note,  p. 
485.) 

AmiMtf,  that  the  legialatare  could  delegate  to  a  duly  formed  town  goyemment 
the  power  to  regulate  or  prohibit  the  sale  of  spirituous  liquor  within  the  town. 

PETITION  for  a  writ  of  habeas  corpus. 
By  an  act  of  the  legislature  of  California,  approved  March  18, 
1874^  it  was  provided  that,  whenever  one-fourth  of  the  legal  voters 
of  any  tovniship,  incorporated  city,  or  town,  should  petition  the 
floard  of  supervisors  of  the  coun^  in  which  the  township,  incor- 
porated city  or  town  was  situated,  to  call  a  special  election  to  vote 
upon  the  question  of  *' liquor  license,"  or  '^  no  liquor  license,"  the 
board  of  supervisors  must,  within  one  month  after  the  petition 
was  filed,  call  a  special  election  in  the  township,  incorporated  city, 
or  town,  to  vote  upon  the  question  of  license  to  retail  liquor.  That 
at  snoh  election  the  baUots  must  contain  the  words  ^^  for  license,"' 
or  '' against  license,"  and  if  a  majority  of  the  ballots  were  '^  against 
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iicense/'  then  no  license  to  retail  liqnor  should  be  granted  in  the 
^wnship,  city,  or  town,  where  the  election  was  held;  and  that  it 
9honld  be  nnlawfol,  after  the  result  of  the  election  was  declared, 
:o!  any  person  to  sell  or  dispose  of  any  spirituous,  vinous^  malt,  or 
ntoxicating  liquors,  in  less  quantities  than  five  gallons,  until  at  a  new 
*  lection  to  be  held  not  less  than  two  years  after  such  election,  a^ 
majority  should  Tote  in  favor  of  license.  The  act  further  provided 
that  any  person  who  should  sell  or  give,  or  offer  to  sell  or  give  any 
such  liquors  within  any  township,  city  or  town,  contrary  to  its  pro* 
visions,  should  be  guilty  of  a  misdemeanor,  and  upon  conviction^ 
pay  a  fine  not  exceeding  twenty-five  dollars  for  the  first  offense,  and 
not  less  than  fifiy,  nor  more  than  one  hundred  for  each  subsequent 
offense,  and  be  imprisoned  in  the  oounty  jail  until  the  fine  was 
paid,  for  a  period  not  to  exceed  one  day  for  every  dollar  of  the 
fine. 

The  petitioner,  George  Wall,  was,  on  the  8th  day  of  June,  1874, 
convicted  before  a  justice,  of  a  violation  of  the  law  in  the  fourth 
township  of  Oontra  Oosta  oounty,  and  fined  twenty-five  doUars^ 
and  having  failed  to  pay  the  fine,  was  committed  to  the  oounty  jaU 
for  twenty-five  days,  or  until  he  should  pay  the  fine.  He  applied 
to  the  Supreme  Oourt  to  be  released  on  habeas  corpus. 

John  B.  FMon  and  W.  H,  Patterson,  for  petitioner. 

SL  W.  Sanderson  and  L.  Baldwin^  for  people. 

MoEiNSTBY,  J.  Under  the  act  of  March  18,  1874,  ''  to  permit 
the  voters  of  every  township  or  incorporated  city  to  vote  on  the 
question  of  granting  licenses  to  sell  intoxicating  liquors,''  an  eleo* 
tion  was  held  in  the  fourth  township  of  Oontra  Oosta  county,  at 
which  a  majority  of  the  votes  were  cast  '^  against  license. " 

The  petitioner  was  afterward  convicted  of  an  alleged  violation  of 
the  law,  as  declared  by  the  statute,  and  sentenced  to  imprisonment 
in  the  county  jail. 

The  power  to  make  law  conferred  by  the  constitution  on  the 
legislature  cannot  be  delegated  by  the  legislature  to  the  people  of 
the  State,  or  to  any  portion  of  the  people.  Houghton  v.  Austin^  47 
OaL  646;  Barto  v.  Eimrod,  8  N.  Y.  483;  Bank  of  Rome  v.  ViOage 
•/  Borne,  18  id.  38;  Starin  v.  The  Toion  of  Genoa,  23  id  .  489; 
Oarhe  v.  The  City  of  Rochester,  28  id.  605;  Thorn  v.  Cramer.  1ft 
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Barb.  112;  Bradky  v.  Baxier,  id.  123;  Parker  v.  CammanweaUh, 
6  Penn.  St  507;  CommonweaUh  v.  Quarter  Sessions,  8  id.  391 ; 
LocMs  Appeal,  72  id.  491;  S.  0.,  13  Am.  Bep. ;  State  t.  WilcoXr 
45  Mo.  459;  Rice  t.  Jb«^,  4  Harr.  479;  State  v.  Copeland, 
3  R  L  33 ;  Railroad  Oo,  y.  Oommissioners  of  Glinton  CcwUy^ 
1  Ohio  (N.  S.),  77;  Paopb  v.  Collins,  8  Mich. 343;  i%n/0  v.  Staie,^ 
Iowa  (Clarke),  165;  Geebrieh  y.  fiS^a^^,  5  id.  491;  State  y.  ^ana^rtf, 
9  id.  203;  5/a^  ▼.  Weir,  38  id.  134;  S.  0.,  11  Am.  Rep.  115; 
Maize  y.  State,  4  Ind.  343;  Meshmeier  y.  iSSfa^^,  11  id.  482 ;  State 
y.  StoMAtfT,  17  Tex.  441;  State  y.  Amifctr,  26  Vi  357. 

Oar  goyemment  is  a  repreaentatiye  republic,  not  a  simple  democ- 
racy. Wheneyer  it  shall  be  transformed  into  the  latter — as  wc 
are  taught  by  the  examples  of  history  —  the  tyranny  of  a  change- 
able majority  will  soon  driye  honest  men  to  seek  refuge  beneath  the 
despotism  of  a  single  ruler.  To  become  a  law,  an  act  must  be 
passed  through  both  houses  of  the  legislature,  be  signed  by  the 
president  of  the  senate,  and  speaker  of  the  assembly,  and  be 
approyed  by  the  goyemor;  or,  if  yetoed  by  the  executiye,  must 
again  be  passed  by  the  constitutional  majority.  Thus,  and  thua 
only,  can  a  general  statute  be  enacted. 

While  the  power  and  responsibility  of  legislation  remains  where 
the  constitution  has  placed  them,  a  proposed  measure,  before  it  can 
become  a  law»  must  pass  through  the  ordeal  of  a  public  and  delib* 
erate  discussion  in  the  legislature.  **  Public  opinion  will  preyail; 
but  it  will  be  enlightened,  deliberate,  permanent,  and  organically 
expressed  public  opinion.  If  is  this  opinion  alone  which  the  con- 
stitution designed  should  goyem.  Such  a  goyemment  secures  delib- 
eration and  responsibility  in  legislation,  and  affords  protection 
against  the  despotism  of  official  rulers  on  one  hand,  and  of  irre- 
sponsible numerical  majorities  on  the  other.  It  has  been  appropri- 
ately termed  ^'  the  flower  of  modem  ciyilization."  People  y.  Ool^ 
line,  3  Mich.  416. 

It  is  urged,  howeyer,  that  for  the  legislature  to  enact  that  a  new 
law  shall  take  effect,  proyided  the  people  of  the  State,  or  of  a  dis* 
trict,  shall  yote  in  fayor  of  it,  is  not  to  delegate  the  law-making 
power.  This  position  has  been  upheld  by  courts  of  high  character,, 
but  I  think  the  decisions  in  which  it  has  been  denied  are  sustained 
by  the  better  reasons.  It  is  true  a  statute  may  be  sondidonsd; 
its  taking  effect  may  sometimes  be  made  to  depend  upor.  a  sub* 
sequent  eyent.     The  last  proposition  is  illustrated  by  th^  cas^- 
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of  The  cargo  of  the  Brig  Aurora  v.  United  States,  7  Granchy 
382,  in  which  the  validity  of  a  provision  of  the  "non-intercourse 
law  "  was  upheld.  The  provision  was  to  the  effect  that  in  case 
Great  Britain  or  France  should  revoke  or  modify  its  edicts 
previously  issued,  so  that  they  should  cease  to  violate  the  neutral 
■commerce  of  the  United  States,  the  trade  suspended  by  the  law 
should  be  renewed.  It  will  be  observed  that  in  this  instance  the 
members  of  congress  exercised  their  own  judgment,  and  simply^ 
determined  that  trade  should  be  suspended,  while  the  orders  in 
•council  or  edicts  should  continue. 

But  it  does  not  follow  that  a  statute  may  be  made  to  take  effect 
upon  the  happening  of  any  subsequent  event  which  may  be  named 
in  it.  The  event  must  be  one  which  shall  produce  such  a  change 
of  circumstances  as  that  the  law-makers,  in  the  exercise  of  their 
own  judgment,  can  declare  it  to  be  wise  and  expedient  that  the 
law  shall  take  effect  when  the  event  shall  occur.  The  legislature 
oannot  transfer  to  others  the  responsibility  of  deciding  what  legisla- 
tion is  expedient  and  proper,  with  reference  either  to  present  con- 
ditions or  future  contingencies.  To  say  that  the  legislators  may 
deem  a  law  to  be  expedient,  provided  the  people  shall  deem  it 
•expedient,  is  to  suggest  an  abandonment  of  the  legislative  function 
by  those  to  whose  wisdom  and  patriotism  the  constitution  has 
intrusted  the  prerogative  of  determining  whether  a  law  is  or  is  not 
oxpedient.  Gan  it  be  said  in  such  case  that  any  member  of  the 
legislature  declares  the  prohibition  or  enactment  to  be  expedient? 

A  statute  to  take  effect  upon  a  subsequent  event,  when  it  comes 
from  the  hands  of  the  legislature,  must  be  a  law  in  preeenti  to  take 
offect  infuturo.  On  the  question  of  the  expediency  of  the  law,  the 
legislature  must  exercise  its  own  judgment  definitely  and  finally. 
If  it  can  be  made  to  take  effect  on  the  occurrence  of  an  event,  the 
legislature  must  declare  the  law  expedient  if  the  event  shall  hap- 
pen,  but  inexpedient  if  it  shall  not  happen.  They  can  appeal  to  no 
other  man  or  men  to  judge  for  them  in  relation  to  its  present  or 
future  propriety  or  necessity;  they  must  exercise  that  power  them« 
selves,  and  thus  perform  the  duty  imposed  upon  them  by  the  con- 
«tituiion.  But,  in  case  of  a  law  to  take  effect,  if  -  it  shall  be  approved 
by  a  popular  vote,  no  event  affecting  the  expediency  of  the  law  is 
expected  to  happen.  The  expediency  or  wisdom  of  the  law, 
abstractly  considered,  does  not  depend  on  a  vote  of  the  people.  If 
it  is  unwise  before  the  vote  is  taken,  it  is  equally  unwise  afterward. 
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The  legislature  has  no  more  right  to  refer  snch  a  question  to  the 
whole  people  than  to  a  single  individual.  The  people  are  soyereign, 
but  their  soycreignty  must  be  exercised  in  the  mode  pointed  out  b} 
tlie  constitution.  Barto  y.  Himrod,  8  N.  Y.  483;  Rice  y.  Foster, 
4  Han\  479. 

It  was  argued  that  the  general  statute  which  prohibits  the  sale 
of  intoxioating  liquors  without  license  and  the  ^' Local  Option'^ 
statute  should  be  read  as  one  law,  and  so  reading  them,  that  it  is 
not  left  to  the  popular  yote  to  give  effect  to  the  law,  but  only  to 
determine  whether  licenses  shall  be  issued  under  the  law.  This 
distinction  seems  to  have  been  recognized  by  the  Supreme  Ooort  of 
New  Jersey  in  State  y.  Morris  Common  Pleas,  36  N.  J.  72;  8.  0.,  13- 
Am.  Bep.  422.  There  a  statute  was  sustained  which,  in  itself,  con- 
tained a  prohibition  of  sales  without  license,  and  then  left  to  the 
people  in  town  meeting,  to  say  whether  licenses  should  be  granted.. 
The  Supreme  Oourt  of  that  State,  after  stating  the  test  to  be  whether 
the  enactment,  when  it  passed  from  the  hands  of  the  law-givers, 
had  taken  the  form  of  a  complete  law,  said:  '^It  (the  statute)^ 
denounces  as  a  misdemeanor,  the  selling  of  liquor  without  license; 
so  far  it  is  positive  and  free  from  any  contingency;  it  is  left  to  the 
popular  vote  to  determine^  not  whether  it  should  be  lawful  to  sell 
without  license,  but  whether  the  contingency  should  arise  undei 
which  licenses  should  be  granted."  The  New  Jersey  statute  left 
the  option  whether  licenses  should  or  should  not  be  granted  to  the 
people  in  "  town  meeting."  The  difference  between  the  action  of 
towns,  as  local  governments,  and  a  submission  to  the  voters  living, 
in  any  merely  territorial  subdivision  of  a  county,  will  be  hereinafter 
pointed  out.  I  do  not  think,  however,  that  the  distinction  asserted 
by  the  Supreme  Oourt  of  New  Jersey  can  be  maintained.  A  law 
being  in  operation  authorizing  the  business  of  retailing  liquord, 
provided  a  license  be  first  obtained,  the  legislature  enacts  that  the- 
people  of  a  town  shall  determine  whether  any  license  shall  be 
granted.  If  they  determine  that  licenses  shall  not  be  granted,  none 
can  be  issued. 

It  is  plain  in  such  case  that  the  law-makers  do  not  intend  to 
establish  the  new  rule,  until  it  shall  have  other  sanction  and  allow* 
ance  than  that  of  the  legislature  itself.  Licenses  were  granted  hj 
Authority  of  the  old  law ;  they  can  be  prohibited  only  by  a  new  law. 
But  in  the  case  supposed,  the  legislature  does  not  determine  that 
licenses  shall  not  be  granted,  but  leaves  it  to  the  popular  vote  ta 
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legislators.  Under  the  system  of  town  goyemments  in  New  Eng- 
land, it  has  been  the  practice  (by  notice  designating  the  questions 
to  be  presented)  for  the  selectmen  to  call  meetings  of  the  Totera 
of  the  town  —  which  are  presided  over  by  a  moderator,  and 
restrained  by  rales  intended  to  secure  orderly  proceedings — a^t 
which  the  propriety  and  expediency  of  proposed  measures  may  be 
considered,  adopted  or  rejected.  The  voters  of  the  town  are  sup- 
posed to  be  so  few  in  number,  that  they  may  act  directly  on  mattera 
of  local  concern,  but  they  act  as  a  subordinate,  legislative  and 
deliberative  body,  in  every  sense  that  their  representatives  would 
so  act,  if  representatives  were  selected  by  them.  The  matters  61 
local  interest  are  discussed  in  the  town  meeting,  before  they  are 
passed  upon.  ''  The  marked  and  characteristic  distinction,''  saya 
Ohief  Justice  Shaw,  in  Warren  v.  Cfharlestown,  '^  between  a  town 
organization  and  that  of  a  city  is,  that  in  the  former  all  the  quali- 
fied voters  meet,  deliberate,  act  and  vote;  whereas,  under  a  citgr 
government,  this  is  all  done  by  their  representatives."  8  dray, 
84-101.  Mr.  Quincy,  in  his  '^  Municipal  History  of  Boston^'' 
(p.  28),  in  explaining  the  causes  which  led  to  the  establishment  of 
a  city  government  for  Boston,  while  he  proves  that  the  town  gov* 
emment  had  outlived  its  usefulness,  shows  that  before  the  city  was 
incorporated  all  the  qualified  electors  constituted  the  loeal  legisla- 
ture. He  says:  ^^With  a  population  upwardiof  forty  thousand, 
and  with  seven  thousand  qualified  voters,  it  was  evidently  impo^ 
sible  calmly  to  deliberate  and  act  When  a  town  meeting  was  held 
on  any  exciting  subject  in  Faneuil  Hall,  those  only  who  obtainefl 
places  near  the  moderator  could  even  hear  the  discussion.'' 

The  system  of  town  governments,  as  it  existed  in  New  York 
prior  to  1846,  is  fully  explained  in  the  eleventh  chapter  of  the  first 
part  of  the  Beyised  Statutes  of  1827-8.  There,  as  in  New  England, 
the  towns  possessed  certain  of  the  faculties  of  a  body  corporate; 
oould  sue  and  be  sued,  hold  lands  and  make  contracts  neoessarv  to 
the  exercise  of  their  corporate  powers.  In  New  York,  as  elsewhere, 
the  citizens  of  towns  chose  certain  town  officers,  and  when  assent^ 
oled  as  a  deliberative  body  (justices  of  the  peace  presiding),  madB 
^' prudential  rules  and  regulations,"  with  respect  to  loeal  matteiB- 
oommitted  to  their  discretion.  In  some  other  Statee  this  power 
would  seem  to  have  been  vested  in  boards  of  tmatees,  who  oonM- 
tuted  the  local  parliaments. 

The  legislature  of  California  has  never  established  a  ''system  of 
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to#n  goreniiiients.''  The  word  ^'town"  is  nowhere  used  hi  the 
statute!  in  the  sense  in  whioh  it  is  employed  in  the  constitution. 
The  snperrisors  are  authorized  (PoUtioal  Oode,  §  4,046)  to  divide 
the  connties  into  **  townships/'  as  they  are  authorized  to  divide 
them,  into  election,  school,  road  and  supervisorial  districts;  but 
the  territory  included  in  any  one  of  the  districts  last  name<l 
need  not  be  the  same  as  that  included  within  the  limits  of  a  town- 
ship. No  township  governments  have  been  established.  The  only 
officers  mentioned  in  the  general  laws  as  township  officers  are  justices 
of  the  peace  and  constables.  The  townships  have  neither  been  given 
personality  nor  any  other  of  the  attributes  of  a  corporation ;  no 
official  has  been  named  empowered  to  call  the  inhabitants  or  voters 
together  for  the  purposes  of  cousnltaticii  and  joint  action  ;  no  act 
has  been  passed  providing  for  any  presiding  officer,  or  regulating 
the  mode  of  conducting  business,  or  of  declaring  the  result  of  the 
action  of  the  inhabitants  or  voters  when  assembled ;  and  neither 
the  voters  themselves,  nor  any  boards  of  officers  elected  by  the 
voters  have  ever  been  constituted  a  deliberative  assembly  for  the 
purpose  of  adopting  prudential  rules  or  regnlatioDS  in  respect  to 
matters  placed  under  the  control  of  the  town  governments. 

The  exercise  by  the  town  governments,  when  they  shall  be  estab- 
lished, of  the  power  to  make  local  laws  will  co-exist  with  the  power 
of  the  State  l^islature  to  make  general  laws,  and  will  apparently* 
(but  apparently  only)  constitute  an  exception  to  the  rule,  that  the 
power  to  make  laws,  placed  by  the  constitution  in  the  senate  and 
assembly,  cannot  be  delegated.  When  the  mandate  of  the  consti-> 
tution  shal]  have  been  obeyed,  and  a  '^system  of  town  govern- 
ments'' shall  have  been  established,  and  when  local  legislatures 
shaU  have  beefi  organized  under  that  system,  the  State  legislature 
may  confide  to  members  of  such  local  legislatures  the  task  of  delib- 
erating and  acting  upon  matters  purely  local  in  their  nature.  The 
legislature  may  give  to  the  town  governments,  when  formed,  the 
right  to  make  local  rules  ;  but  the  legislature  has  no  more  right  to 
delegate  to  the  people  living  within  certain  territorial  limits,  but 
who  have  no  distinctive  political  character  or  governmental  organ- 
ization, the  power  to  make  laws,  that  it  can  delegate  the  same 
power  to  all  the  people  of  the  Statp 

The  statute  of  March  18,  1874,  under  the  provisions  of  which 
the  petitioner  was  convicted,  does  not  itself  establish  any  system  of 
town  govlsmment.    The  only  officers  who  are  directed  to  perform 
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ftny  acts  are  county  officers ;  the  election  is  to  be  ordered  by  and 
the  retnms  made  to  the  snpenrisors.  There  is  no  provision  for  an 
assemblage  of  the  people  of  the  town  for  deliberation  ;  the  vote  to 
be  taken  can  in  no  way  be  said  to  express  the  result  of  such  deliber- 
ation. The  constitution  intended  that  the  opinion  of  a  majorily 
should  govern  as  to  town  matters,  but  that  it  should  be  an  '^  or- 
ganically expressed "  opinion.  The  power  to  enact  laws  must  be 
employed  by  the  State  legislature ;  that  to  make  by-laws  for  a 
town  by  the  local  legislature  ;  to  become  law  or  by-law,  it  must  first 
be  considered  by  the  appropriate  deliberative  body.  The  statute 
under  consideration  simply  permits  a  species  of  pUbUcitum  with 
reference  to  a  particular  subject,  in  which  the  only  option  of  the 
people  of  a  township  is  to  say  **  yes  "  or  ^'no ''  to  a  complicated 
project.  After  this  spasmodic  effort  at  the  polls,  the  ''  town  gov- 
ernment'* (if  this  can  be  called  one)  subsides  into  inaction,  with- 
out any  form  or  power  of  self-vitalization,  until  again  aroused  to 
the  exertion  of  its  single  ftinction  by  the  supervisors  of  the  county. 
This  statute  furnishes  neither  a  system  nor  a  government 

When  M.  De  Tocqueville  and  other  writers,  who  have  studied 
our  institutions  in  a  philosophical  spirit,  have  expressed  their 
admiration  for  the  system  of  town  governments  existing  in  New 
England,  as  affording  an  excellent  school  of  preparation  for  tlic 
discharge  by  the  citizen  of  his  duties  to  the  State,  it  was  in  new 
of  the  public  discussions  in  reference  to  affairs  of  local,  but  some- 
times absorbing  interest,  at  which  all  the  qualified  inhabitants  of 
the  town  could  be  present,  and  in  which  all  were  authorized  to  take 
part.-  To  substitute  for  such  local  legislation,  where  measures 
receive  the  sanction  of  law  only  after  public  interchange  of  opinions, 
the  macfaineiy  of  a  '^  primary  election,"  would  be  to  degrade  the 
whole  system.  That  cannot  be  called  a  system  of  town  govern- 
ment in  which  no  deliberative  assemblage  is  provided  for,  and  in 
which  a  local  law  is  adopted  by  the  ballots  of  perhaps  a  bare  major- 
ity, who  vote  secretly,  and  without  consultation  with  the  rest  of 
the  voters ;  who  are  actuated  by  motives  which  need  not  be  publicly 
avowed,  or  controlled  by  reasons  the  weakness  of  which  would  be 
exposed  by  a  public  discussion. 

I  think,  therefore,  first,  this  statute  is  void,  because  it  did  not 
become  a  law  when  it  left  the  hands  of  the  legislature,  l>ut  was  to 
take  effect  only  when  it  should  be  approved  by  a  majority  of  the 
people  of  a  township,  and  then  only  in  the  township  wheie  thua 
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ftpproTed;  seoond,  that  this  statate  is  not  a  law  oonferring  upon 
towns  any  goTermental  or  police  powers. 
Let  the  petitioner  be  discharged. 

Mr.  Justice  Bhodsb  and  Mr.  Justice  Obookstt  dissenting. 

Nora. — It  is  to  be  understood  that  the  necessities  of  this  case 
do  not  demand  of  the  court  to  determine  what  powers  may  be 
granted  to  the  towns.  It  may  be  difficulty  perhaps  impracticable, 
to  draw  the  line  by  general  definition;  but  it  is  certain  that  all  the 
powers  of  legislation  cannot  be  conferred  on  the  counties  or  towns. 
As  was  said  by  DouoLAS,  J.,  in  The  People  ▼.  CoUifis,  3  Mich.  415, 
''only  powers  of  legislation  orer  matters  of  local  concern  can  .be 
delegated.  If  the  legislature  should  attempt  to  invest  the  boards 
of  supervisors  with  powers  to  enact  the  entire  Civil  and  Criminal 
Codes  which  should  be  in  force  within  their  respectiye  counties, 
this  would  be  manifestly  in  violation  of  the  true  intent  and  spirit 
of  the  constitution." 

It  would  be  an  entire  abandonment  by  the  legislature  of  the 
power  to  pass  general  laws,  and  would  be  destructive  of  our  gov- 
ernment; resolving  the  State  into  petty  districts,  or  communes, 
each  with  different  laws,  to  be  enforced  orily  within  its  own  borders. 


NonL— Local  option  laws  were  held  aDoonstitatlonal  in  State  ▼.  Weir,  11  Am. 
Rep.  115  (88  Iowa,  ISA);  Imt  thej  were  held  to  be  oonstitutional  In  Stole  ▼.  The 

CoMTt  qr  CbMmoM  Fleiie.  13  Am.  Rep.  422  (86  K.  J.  TA  In  i^<H9lto'«  ^J^^ 
(niPenn.  81.481),  and  in  IVIt  ▼.  State,  to  be  reported  in  42  Mai^and  R^pottt. 
also  note  to  Stale  ▼.  Ooiaion  Pteaa,  enpra,  —  Bar. 
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Pboplb  y.  Oaob,  appellant. 

.     (480d.a&) 

OrimkuU  law — autrefois  aequU — dUeharge  qf  jmt% 

Mm  iadietment  for  muder  wae  r^ipiUrlf  broaght  on  for  trial,  a  ixa^  impui.' 
elod  and  awomi  oTldenoe  introdaoed,  and  the  caae  Babmitted.  After  the, 
JnzT*  had  oonMered  of  their  yerdiet  for  nearlj  four  dajs,  the^oonrt  ordered 
the  eheriir  to  inquire  of  them  if  th^  had  agreed  apon  a  yerdiet.  Thej, 
replied  diat  thej  "  had  not  and  ooald  not  agree  apon  a  verdict,''  which  reply 
was  reported  to  the  coart,  whereupon  the  ooart  adjoomed  for  the  term* 
EM,  that  the  proceedinge  of  the  court  were  irregular,  and  operated'  aa  an 
acquittal  of  the  defendant,  and  a  bar  to  a  eeoond  trial  for  the  eame  oflbnaot^ 

TNDIOTMENT  for  mnrder.    The  opinion  states  the  oaie^ 
Kewen  and  Howardy  for  appellant. 
John  L.  Lovty  attorney-general,  for  people.  ^. 

NiLES,  J;  The  defendant  was  tried  and  oonyicted  in  the  District 
Court  for  the  county  of  Los  Angeles,  in  the  month  of  April,  1878, 
of  the  crime  of  murder  in  the  first  degree.  The  leading  question 
made  upon  the  appeal  relates  to  the  legal  effect  of  the  proceedinga 
had  at  a  former  trial  of  the  cause  in  the  same  court,  at  the  June 
term,  1872.  These  proceedings,  as  shown  by  the  bill  of  exceptions, 
were  as  follows:  The  case  was  regularly  brought  on  for  trial  at  that 
term.  A  jury  was  duly  impaneled  and  sworn;  eyidence  was  intro- 
duced, and  the  case  was  submitted  to  the  jury  on  the  80th  of  July, 
The  jury  remained  together  until  the  eyening  of  the  2d  of  August 
The  proceedings  of  that  day,  so  far  as  they  pertain  to  the  question 
before  us,  are  shown  by  the  following  extract  from  the  minutes  of 
the  court: 

**  In  this  cause,  counsel  for  the  defense  having  been  called  and 
appearing  (counsel  for  plaintiff  failing  to  answer),  in  open  court, 
the  court  ordered  the  sheriff  to  proceed  to  the  door  of  the  jury* 

^  See  (yBrien  y.  ComrnonMeoUh^  14  Am.  Rep.  71A,  wherein  the  Court  of  Ap« 
peals  of  Kentucky  dltcnis  at  length  the  effect  of  an  noanthoriaed  dleohaive  of 
a  Juror.  —  Rbp. 
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room,  where  the  jury  in  this  case  were  under  deliberation,  and 
inquire  of  fhem  if  they  had  agreed  upon  a  yerdict,  to  which  they 
replied  that  they  *  had  not,  and  could  not  aipree  on  a  yerdict/  and 
the  sheriff  thereupon  reporiied  their  said  reply  to  the  court.  Where* 
upon  the  court  was  ordered  to  be  adjourned  for  the  term,  and  the 
game  was  accordingly  done  by  the  sheriff." 

The  term  would  not  haye  expired  by  operation  of  law  until  the 
eTening  of  the  ensuing  day. 

The  defendant's  counsel  offered  to  proye  the  foregoing  facts  in 
support  of  a  motion  for  a  judgment  of  acquittal  and  discharge^ 
made  at  the  time  the  defendant  was  put  upon  his  second  trial.  The 
motion  haying  been  denied,  the  defendant's  counsel  tendered  a  plea 
reciting  substantially  the  same  facts,  which  pica  the  court  refused 
to  accept.  At  the  trial  the  defendant  offered  to  proye  the  same 
facts  under  the  plea  of  not  guilty,  and  the  testimony  was  excluded 
by  the  court. 

There  is  no  doubt  as  to  the  general  rule  that  wheneyer  a  person  has 
been  placed  upon  trial,  upon  a  yalid  indictment,  before  a  competent 
eourt,  and  a  juiy  impaneled,  sworn  and  charged  with  the  case,  he 
is  then  in  jeopardy  within  the  meaning  of  the  constitutional  pro* 
Yision  which  declares  that  **  no  person  shall  be  subject  to  be  twice 
put  in  jeopardy  for  the  same  offense;''  and  that  the  discharge  of 
the  jury  without  yerdict,  unless  by  consent  of  the  defendant, 
or  from  some  unayoidable  accident  or  necessity,  is  eqniyalent  to  an 
aoquittaL  Among  these  unayoidable  necessities  are  recognized  the 
inability  of  the  jury  to  agree  after  a  reasonable  time  for  delibera- 
tion, and  the  close  of  the  term  of  the  court.  Unquestionably  this 
defendant  was  placed  in  jeopardy  at  the  first  trial,  and  is  entitled 
tb  the  protection  of  the  constitutional  proyision,  unless  one  or  the 
other  of  these  necessities  existed. 

1.  The  power  of  the  court  to  discharge  a  jury  by  reason  of  their 
inability  to  agree  upon  a  yerdict  is  undisputed.  It  was  so  held 
in  the  case  of  Ex  parte  McLaughlin^  41  Oal.  212.  But  it  was 
also  held  that  ''it  must  be  exercised  in  accordance  with  established 
legal  rules,  and  sound  legal  discretion  in  the  application  of  such 
rules  to  the  facts  and  circumstances  of  each  particular  case."  It  is 
eyident  that  in  a  matter  so  grayely  affecting  the  life  or  liberty  ol 
the  accused,  the  discretion  of  the  court  should  be  exercised  upon 
some  kind  of  eyidence,  and  its  judgment  should  be  expressed 
in  some  form  upon  the  record.     In  this  case  there  was  no  eyidence 
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apon  which  the  oonrt  was  authorized  to  act,  and  no  apparent 
adjudication.  The  sherilF  was  ordered  ''to  proceed  to  the  door  of 
the  jury-room  and  inquire  of  them  if  they  had  agreed  upon  a  ver- 
dict." The  extent  of  his  official  duty  was  to  receive  their  reply  to 
this  question,  and  report  it  to  the  court. 

His  report  of  the  further  answer  of  the  jury,  that  they  *' could 
not  agree  on  a  verdict/'  was  extra  official,  and  was  no  evidence 
whatever  upon  which  the  court  could  act.  If  the  jury  were  in 
fact  unable  to  agree,  they  should  have  been  called  into  court,  and 
have  announced  their  inability  in  the  presence  of  the  court  and  of 
the  defendant.  In  the  absence  of  this,  or  some  equivalent  show- 
ing, the  court  was  not  authorized  to  make  an  order  of  discharge 
upon  this  ground. 

Nor  was  there  any  adjudication  whatever  upon  this  subject  It 
does  not  appear  to  have  been  determined  by  the  court  in  any  way 
that  the  jury  were  unable  to  agree.  There  was  no  order  of  discharge 
of  the  jury,  other  than  that  resulting  from  the  adjournment  of  the 
court  for  the  term.  There  is  nothing  in  the  case  to  show  the 
existence  of  that  inability  to  agree,  which  has  been  held  to  consti* 
tute  that  necessity  which  authorizes  a  discharge  of  a  jury  before 
verdict,  and  deprives  the  accused  of  his  exemption  from  a  sooond 
trial. 

2.  There  is  no  doubt  that  the  adjournment  of  the  court  for  the 
term  operated  to  discharge  the  jury.  That  effect  is  given  to  a  final 
adjournment  by  section  four  hundred  and  thirteen  of  the  Criminal 
Ehractice  Act,  under  which  this  trial  was  had.  Nor  can  there  be 
any  doubt  of  the  power  of  the  court  to  adjourn  finally  before  the 
expiration  of  the  term  limited  by  statute  for  its  continuance.  But 
it  is  claimed  by  the  counsel  for  appellant  that  there  was  in  this 
case  no  such  legal  necessity  for  the  adjournment,  and  the  conse- 
quent discharge  of  the  jury,  as  would  prevent  him  from  insisting 
upon  his  former  jeopardy,  in  bar  of  a  second  trial.  And  in  this  we 
agree  with  the  counsel. 

Whenever  the  time  fixed  by  law  for  the  expiration  of  a  term 
arrives,  the  powers  of  the  court  for  that  term  are  at  an  end  by 
operation  of  law,  and  the  powers  of  the  jury  must  tei-minate  with 
those  of  the  coui*t  to  which  it  was  attached.  Here  the  legal  neces* 
sity  for  the  discharge  is  apparent,  and  has  been  frequently  recog* 
Dized  by  the  courts.  It  is  placed  upon  the  same  footing  as  a 
discharge  occasioned  by  the  illness  or  death  of  a  jnryman  or  of  the 
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jndge.  But  there  is,  presumably,  no  necessity  tor  the  final  adjoom- 
ment  of  the  court  before  the  fixed  limit  of  the  term  is  reached.  If 
such  an  adjournment  is  had  pending  the  trial  of  a  criminal  cause, 
the  necessity  must  exist  and  should  appear,,  m  order  to  rebut  the 
presumption  of  jeopardy  arising  from  the  fact  of  the  triaL  If  this 
were  otiierwise,  the  court  might  be  adjourned  immedia1»ly  after 
the  jury  had  retired  from  the  box,  and  before  an  agreement  was 
possible.  The  right  which  the  constitution  intends  to  assure  to 
the  accused,  when  put  upon  trial  —  to  either  have  a  verdict  rendered 
in  his  case,  or  go  free  —  would  be  made  to  depend  upon  the  arbi- 
trary discretion  of  the  judge. 

Mr.  Bishop,  in  his  work  upon  criminal  law,  after  an  exhaustive 
review  of  the  authorities,  and  a  discussion  of  the  whole  subject, 
arrives  at  these  conclusions:  ''  Whenever,  after  a  trial  has  com- 
menced, whether  for  misdemeanor  or  for  felony,  the  judge  discovers 
any  imperfection  which  will  render  a  verdict  against  the  defendant 
eitiier  void  or  voidable  by  him,  he  may  Stop  the  trial,  and  what  has 
been  done  will  be  no  impediment  in  the  way  of  any  future  proceed- 
ings.  Whenever,  also,  any  thing  appears  showing  plainly  that  a 
verdict  cannot  be  reached  within  the  time  assigned  by  law  for  the 
holding  of  the  court,  he  may  adjudge  this  fact  to  exist,  and  on 
making  the  adjudication  matter  of  record,  stop  the  trial,  with  the 
like  result  as  before.  But  without  the  adjudication,  the  stopping 
of  the  trial  operates  to  dischaige  the  prisoner.  In  other  words, 
when  the  record  shows  the  defendant  to  have  been  in  actual 
jeopardy,  he  is  protected  thereby  from  further  peril  for  the  same 
alleged  offense.  But  when  it  shows  also,  in  addition  to  this, 
something  which  disproves  the  peril,  it  does  not  show  the  peril, 
whatever  else  it  shows,  and,  therefore,  it  does  not  protect  him. 
1  Bish.  Or.  Law,  §  873. 

These  views  are  fully  justified  by  the  authorities  cited  in  their 
support,  and  the  conclusions  cannot  well  be  avoided.  We  are  of 
the  opinion  that  the  discharge  of  the  jury  at  the  first  trial  of  this 
cause  was  equivalent  to  a  verdict  of  acquittal,  and  it  only  remains 
to  determine  in  what  manner  the  defendant  should  be  permitted  to 
avail  himself  of  the  right. 

By  section  one  thousand  and  sixteen  of  the  Penal  Code,  three 
kinds  of  pleas  to  an  indictment  are  provided  for :  First,  guilty ; 
tfucond,  not  guilty;  third,  a  former  judgment  of  acquittal,  or  con* 
\iction  of  the  offense  charged.     The  defense  that  the  defendant 
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has  been  before  in  jeopardy,  if  it  be,  as  we  hold,  suflScient,  must 
be  taken  advantage  of  under  one  or  the  other  of  these  pleas.  It 
would  seem  that  the  more  oonyenient  method  of  interposing  a 
defense  of  this  nature  would  be  by  a  plea  analogous  to  a  plea  of 
former  acquittal,  of  which  it  is  said  to  be  the  eauivalent.  But  we 
find  no  authority  in  the  statute  for  a  plea  of  this  kind.  The  case 
falls  rather  within  the  purview  of  section  one  thousand  and  twenty 
of  the  Penal  Oode,  which  declares  that  "all  matters  of  fact  tending 
to  establish  a  defense,  other  than  that  specified  in  the  third  sub* 
diyision  of  section  one  thousand  and  sixteen,  may  be  given  in 
evidence  under  the  plea  of  not  guilty."  We  hold,  that  under  the 
plea  of  not  guilty,  ttie  evidence  of  the  facts  attending  the  first  trial, 
as  disclosed  by  the  record,  should  have  been  received.  For  the. 
error  of  the  court  in  rejecting  this  evidence,  the  judgment  must 
be  reversed,  and  the  caused  renumded  for  a  new  trial ;  and  it  is  so 
ordered. 

Wallaom,  Oh.  J.»  disKinteiL 


CA.SSS 


or  THB 


SUPREME    COURT 


OF 


WISCONSIN. 


NooKAV  y.  Obtok,  appellant 
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Jaa^i'Mjifyy— <flfta<  right  of  aOion  ptu§ea  fty  amig»m$M, 

A  lifkl  ol  afltton  for  maUdooB  abuse  of  legal  piooew  doea  not  paai  to  tkt 

aosignee  bj  an  asBignment  in  bankmptej. 

ACTION  to  recover  damages  for  the  alleged  malicions  abuse  of 
legal  process  by  the  defendant  in  certain  garnishee  proceedings 
instituted  by  him  in  aid  of  and  collateral  to  an  action  on  contract 
theretofore  brought  by  defendant  against  the  firm  of  Noonan  & 
MoNaby  of  which  firm  the  plaintiff  in  this  action  was  a  member. 
In  the  progress  of  the  action  the  defendant  interposed  a  supple- 
mental answer,  which  alleges  that  after  the  serrice  of  the  original 
answer,  the  plaintiff  and  the  firm  of  Noonan  &  McNab  were  ad- 
judged bankrupts  by  the  District  Court  of  the  United  States  for  the 
-eastern  district  of  Wisconsin,  upon  the  petition  of  the  plaintiff ; 
that  one  James  O.  Flanders  was  duly  appointed  assignee  in  bank- 
ruptcy, and  has  duly  qualified  as  such ;  and  that  all  of  the  property 
4uid  assets  of  the  plaintiff  haye  been  assigned  to  such  assignee,  to 
irhom  the  interest  of  the  plaintiff  in  the  fruits  of  this  action  has 
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passed,  and  who  is  the  only  proper  person  to  prosecute  the  same  ; 
and  it  prays  for  a  stay  of  proceedings  until  the  matters  therein 
alleged  are  adjudicated. 

The  plaintiff  demurred  to  the  supplemental  answer  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  defense. 

The  complaint  alleges  that^  by  reason  of  the  malicious  abuse  of 
the  garnishee  processes  therein  mentioned,  the  plaintiff  was  hin* 
dered  and  delayed  in  the  collection  of  the  debts  owing  to  him  by 
the  persons  upon  whom  such  processes  were  served;  that  his  credit 
was  injured,  and  he  was  vexed,  annoyed,  embarrassed  in  his  busi- 
ness, and  was  compelled  thereby  to  seU  a  large  amount  of  property 
at  a  sacrifice  of  several  thousands  of  dollars,  and  suffered  other 
damages  therein  stated. 

The  county  court  made  an  order  sustaining  the  demurrer,  from 
which  the  dedCendant  appealed. 

John  J.  Otian^  appellant,  in  person,  with  B.  0,  Ryatiy  of  counaeL 

Jiuon  Downer,  for  respondent 

Ltok,  J.  The  principal  question  to  be  determined  is,  whether 
the  bankrupt  law  of  1867  (14  Stats,  at  Large,  5^17)  vests  in  the 
assignee  in  bankruptcy  the  plaintiff's  right  of  action  stated  in  the 
complaint. 

It  is  necessary,  in  the  first  place,  to  determine  the  character  of 
the  action.  Notwithstanding  the  averments  in  the  complaint  of 
special  damages  and  losses  sustained  by  the  plaintiff  in  his  bunness, 
in  consequence  of  the  alleged  malicious  acts  of  the  defendant,  we 
think  the  action  is,  essentially,  to  recover  damages  for  a  personal 
injury,  as  distinguished  from  an  injury  to  property.  It  is  true 
that  the  effect  of  the  wrong  complained  of  was  (as  is  alleged)  to 
diminish  the  estate  of  the  plaintiff,  and  render  him  less  able  to  pay 
his  debts.  But  the  same  results  might  follow  any  other  personal 
injury.  An  assault  and  battery  might  disable  a  person  for  his 
business  or  labor  for  a  long  time  or  permanently,  and  subject  him 
to  heavy  losses  and  expenses,  and  thus  materially  reduce  his  estate 
and  his  means  with  which  to  pay  his  debts.  Tet  it  will  not  be 
claimed  that  an  action  to  recover  damages  therefor  would  be  ai> 
action  to  recover  for  injuries  to  property.  Notwithstanding  these 
incidents  affecting  the  property  and  estate  of  the  injured  party,  it 
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would  still  be  an  action  for  an  injury  to  the  person.  A  libel  or  a 
slander  might  deprive  a  man  of  employment^  destroy  his  credit, 
rain  his  business  and  greatly  impair  his  estate;  yet  an  action  therefor 
would  be  an  action  tor  a  personal  injury,  the  effect  of  the  wrong  on 
the  estate  of  the  injured  party  being  merely  incidental.  So  in  this 
case.  The  personcd  injury  is  the  gravamen  of  the  action,  and  the^ 
effect  of  the  alleged  malicious  acts  of  the  defendant  upon  the  estate 
of  the  plaintiff  is  incidental  merely.  Such  effect  is  an  element  Uy 
be  considered  in  assessing  damages,  but  does  not  and  cannot  change 
the  character  of  the  action. 

We  are  now  to  inquire  whether  the  bankrupt  law  transfers  a. 
right  of  action  of  this  nature  to  the  assignee  in  bankruptcy.  The 
14th  section  of  that  law,  after  enacting  that  all  of  the  estate,  real 
and  personal,  of  the  bankrupt  (except  certain  specific  property)- 
shall  vest  in  the  assignee,  further  provides  as  follows:  ''  All  of  the* 
property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors;  all 
rights  in  equity,  cboses  in  action,  patents  and  patent  rights  and 
copyrights;  all  debts  due  him  or  any  person  for  bis  use,  and  all 
liens  and  securities  therefor;  and  all  his  rights  of  action  for  property 
or  estate,  real  or  personal,  and  for  any  cause  of  action  which  the* 
bankrupt  had  against  any  person  arising  from  contract,  or  from  the 
unlawful  taking  or  detention  of  or  injury  to  the  property  of  the 
banknipt,  and  all  his  rights  of  redeeming  such  property  or  estate,., 
with  the  like  right,  title,  power  and  authority  to  sell,  manage,  dis* 
pose  of,  sue  for  and  recover,  or  defend  the  same,  as  the  bankrupt 
might  or  could  have  had  if  no  assignment  had  been  made,  shall,  in 
virtue  of  the  adjudication  of  bankruptcy,  and  the  appointment  of 
his  assignee,  be  at  once  vested  in  such  assignee;  and  he  may  sue  for 
and  recover  the  said  estate,  debts  and  effects,  and  may  prosecute 
and  defend  all  suits  at  law  or  in  equity,  pending  at  the  time  of  the 
adjudication  of  bankruptcy,  in  which  such  bankrupt  is  a  party,  in 
his  own  name,  in  the  same  manner  and  with  the  like  effect  as  they^ 
might  have  been  prosecuted  or  defended  by  such  bankrupt."' 
p.  523.  There  are  some  general  words  in  the  above  provisions  of 
the  law,  which,  if  not  restricted  by  other  words  therein,  are  doubt- 
less sufficiently  comprehensive  to  include  this  cause  of  action;  for 
certainly  it  is  a  '^ chose  in  action,"  or  a  ''  right  of  action." 

The  law  first  names  "^choses  in  action''  generally,  as  vesting  in 
the  assignee,  and  then  proceeds  to  specify  that ''  all  his  rights  of 
action /or  property  or  estate,  real  or  personal,  and  for  any  cause  of 
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4u;tion  whiob  the  bankru])t  had  against  any  person  ariging  from 
•contraot  or  from  tlie  unlawful  taking  or  detention  of  or  injury  to  the 
property  of  the  bankinipt,"  shall  be  so  vested.  We  are  of  the  opinion 
that  the  words  last  quoted  qualify  and  limit  the  preceding  general 
words,  and  hence,  that  the  '*  choses  in  action."  for  torts  which  pass 
to  the  assignee,  are  rights  of  action  for  real  or  personal  property, 
or  for  the  unlawful  taking  or  detention  of  property,  or  for  injuries 
(thereto,  and  not  causes  of  action  for  merely  personal  iajunos. 

The  proviaion  that  the  assigolee  may  prosecute  and  defend,  in  his 
own  name,  all  suits  to  which  the  bankrupt  is  a  party,  is  doubtless 
limited  by  the  preceding  provision  which  authorises  the  assignee 
to  sue  for  and  recover  **  the  estate,  debts  and  effects  "  of  the  bank- 
rupt. He  can  only  sue  for  the  property  or  rights  of  action  which 
passed  to  him  by  virtue  of  the  adjudication  and  his  appointment  as 
Assignee;  and  hence  he  can  only  prosecute  in  his  own  name  actions 
•of  like  character,  in  which  the  bankrupt  is  a  party. 

That  there  are  some  rights  of  action  which  do  not  pass  to  the 
assignee,  may  also  be  inferred  from  the  provisions  of  section  16»  which 
anthoriie  the  assignee  to  prosecute,  in  his  own  name,  actions  pend* 
tng  in  the  name  of  the  bankrupt  '^for  the  recovery  of  a  debt  or 
other  thing  which  might  or  aught  to  pass  to  the  assigneSy*'  clearly 
implying  that  there  are  rights  of  action  which  do  not  pass  to  the 
assignee. 

Furthermore,  it  is  scarcely  reasonable  to  suppose  that  congress 
intended  to  vest  in  the  assignee  a  right  of  action  which  would  be 
destroyed  by  the  death  of  either  party  thereto.  That  this  cause  of 
action  does  not  survive  in  fistvor  of  or  against  the  representative  of 
a  deceased  party,  is  very  clear.  At  the  common  law,  no  action  ex 
delicto,  in  which  the  appropriate  plea  was  ''not  guilty,''  so  survived. 
The  maxim  actio  personalis  cum  persofia  was  applicable  to  all 
actions  of  that  class.  But  a  very  ancient  statute —  that  of  4  Edw. 
Ill,  c.  7,  enacted  about  the  year  1330  —  gave  a  remedy  to  execu- 
tors for  a  trespass  to  the  personal  estate  of  their  testators,  which 
remedy,  by  equitable  construction,  has  been  extended  to  adminis- 
trators, 1  Ohitty's  PI.  68.  In  this  State  the  list  of  actions  which 
•urvive  is  materially  enlarged  by  statute.  R.  S.,  ch.  135,  g§  2, 
6,  11  and  12;  Tay.  Stats.  1572^.  But  in  this  list  we  fail  to  find 
enumerated  actions  for  malicious  prosecution,  or  malicious  abuse  ol 
legal  process.    These  remain  as  at  the  common  law,  and  the  death 
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^'of  a  pttriy  thereto  ii  the  death  of  the  action.    Nettleton  v.  IHnehaH^ 
5  0aflh.543. 

*  Neither  is  thi&  cause  of  action  assignable,  either  at  law  or  in 
equity,  and  we  fail  to  find  suffioiont  in  the  bankrupt  law  to  satiflfjr 
OS  that  congress  intended  to  make  it  assignable. 

There  is  a  singular  ahsence  of  decisions  on  this  subject  by  th& 
courts  of  the  United  States.  We  are  referred  to  but  one  case  (/n  r^e 
Otbckett  ei  Ay  2  Bankr.  Beg.  75);  and  that  one  fully  sustains 
our  construction  of  the  law.  The  facts  of  that  case,  and  the  prin- 
oiples  decided  therein,  will  sufficiently  appear  from  the  following 
extract  from  the  opinion  of  Judge  Blatchford.  Ho  says:  ''The 
claim  against  Black  Brothers  &  Co.  is  shown  to  be  a  claim  in  suit 
arising  from  the  fact  that  Black  Brothers  &  Co.  recommended  a 
certain  person  to  the  copartnership  (that  is,  to  the  bankrupt  firm) 
as  worthy  of  trust,  and  that  the  copartnership,  on  such  recom- 
mendation,  intrusted  merchandise  to  such  person  for  sale,  and  ha 
disposed  of  it,  and  did  not  account  for  the  proceeds.  The  suit  is 
brought  for  fraudulently  and  deceitfully  recommending  the  person 
as  worthy  of  triist^and  confidence.  Such  a  claim  is  not  within  the 
description,  in  the  14th  section  of  the  act,  of  the  assets  which  pass 
tb  the  assignee  in  bankruptcy.  It  is  not  a  debt,  or  a  security  for 
a  debt,  or  a  right  in  equity,  or  a  chose  in  action,  or  a  right  of  actioa 
for  property.  Nor  is  it  a  right  of  action  for  a  cause  of  action  aris- 
ing  from  contract.  It  is  an  action  of  tort  for  the  fraud  and  deceit^ 
and  not  an  action  on  a  contract."  Surely  if  that  cause  of  action 
did  not  pass  to  the  ^signee,  this  does  not 

Our  conclusion  is,  that  t^he  causeof  action  in  this  suit  did  not 
pass  to  the  assignee,  but  remains  in  the  plaintiff,  notwithstanding 
the  adjudication  in  bankruptcy,  and  the  appointment  of  such 
assignee. 

But  if  such  conclusion  is  wrong,  we  are  yet  unable  to  perceive 
why  the  action  should  abate,  or  the  proceedings  therein  be  stayed.. 
The  16th  section  of  the  bankrupt. act  makes  it.  the  duty  of  the 
court,  in  a  proper  case,  to  admit  the  assignee  to  prosecute  a  pend- 
ing action  in  his  own  name,  if  he  requires  it.  This  provision  ii^ 
understood  to  apply  to  suits  pending  in  the  State  courts^  as  well  as* 
to  those  pending  in  the  Federal  courts.  Bump  on  Bankr.  343. 
We  suppose  that  the  assignee  may,  if  he  choose,  permit  the  action 
to  proceed  in  the  name  of  the  bankrupt.  The  practice  seems  to  be 
analogous  to  that  prescribed  by  statute,  where  certain  causes  of 
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mc&on  are  transferred  pendmU  lite.  **  The  action  shall  be  oontinaed 
in  fhe  name  of  the  original  party,  or  the  court  may  allow  the  person 
40  whom  the  transfer  is  made  to  be  substitnted  in  the  action/'  B. 
&,  Ol  185,  §  1;  Tay.  Stats.  1573,  §  1. 

XL  It  is  aigaed  by  the  learned  counsel  for  the  defendant,  that 
the  facts  stated  in  the  snpplemental  answer  show,  or  tend  to  show, 
that  the  defendant  was  justified  in  instituting  the  garnishee  pro- 
•oeedings,  that  the  statements  in  the  aflSdavits  by  which  such  pro- 
ceedings were  commenced,  are  true. 

>  If  this  is  a  correct  position,  the  matter  stated  in  the  supplement 
tal  answer  is  in  bar.  But  it  is  not  so  pleaded.  A  supplemental 
4mswer  is  the  substitute  for  a  plea  puis  darrein  continuance  under 
the  old  practice,  and  may  be  either  in  abatement  or  in  bar.  In  this 
oase  it  is  evidently  interposed  as  a  plea  in  abatement  only;  for  the 
prayer  that  the  proceedings  be  stayed,  etc,  is  equivalent  to  a  prayer 
for  judgment,  if  the  court  will  proceed,  eta,  which  is  peculiar  to 
A  plea  in  abatement.    1  Ohitty's  PI.  660. 

t  But,  in  any  event,  if  the  facts  stated  in  the  supplemental  answer 
«re  material  to  the  issue  in  this  case  (a  point  which  we  do  not 
decide),  we  think  the  original  answer  is  sufficiently  broad  to  entitle 
the  defendant  to  prove  such  &cts  on  the  trial,  without  the  aid  of 
ihe  supplemental  answer. 

Upon  the  whole  case,  therefore,  we  are  of  the  opinion  that  ths 
Jemurrer  to  the  supplemental  answer  was  properly  sustained. 

By  the  Oourt 

Order  affirmed. 


Waupuv  v.  Moobb. 

(MWbklSlU 

« 

JNtMp^  eorporaUem-^ordirumee^uhen  un  nei  be  ei^fifrced  ty  in^netiem, 

A  village  ordinance  forbade  the  erection  of  any  wooden  bnildinga  within  ee^ 
tain  limits.  SM^  that  the  aet  prohibited  was  not  a  noiflaaoe,  and  would 
therefore  not  be  restrained  hj  injunction. 

ACTION  to  restrain  the  defendant  from  erecting  a  wooden  build- 
ing within  the  prohibited  limits,  under  ordinance  of  the 
viliage  of  Waupun  prohibiting  the  erecting  of  wooden  buildintrs 
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within  the  oertain  specified  limitB  therein,  and  imposing  a  penalty 
of  fifty  dollan  for  a  Yiolation  thereof,  and  also  providing  that  it 
shall  be  the  dnty  of  the  president  and  trustees  of  the  village,  or 
either  of  them,  to  cause  any  person  who  is  abont  to  violate  the 
same  ''  to  be  restrained  by  injunction  before  a  conrt  having  compe- 
tent jurisdiction*  A  preliminary  injunction  to  that  efFect  was 
granted  by  the  circuit  judge.  A  motion  to  dissolve  such  injunction 
was  afterward  made  and  denied ;  and  the  defendant  appealed  from 
the  order  denying  the  same. 

BK  Haokmr  with  OiM  and  Tbyfer,  for  appellant. 

Sd.  &  Brogg^  tn  respondent 

Ltov,  J.  The  jurisdiction  of  courts  of  equity,  in  proper  cases, 
to  restrain  the  erection  or  maintenance  of  nuisances,  public  or  pri- 
vate, is  undoubted.  But  the  defendant  was  not  abont  to  erect  a 
nuisance.  If  it  is  unlawful  for  him  to  erect  the  building  in  ques- 
tion, it  is  made  so  by  the  ordinance  alone,  ^thout  the  ordinance, 
no  one  can  successfuUy  dispute  his  right  to  do  so.  The  question 
is,  therefore.  Will  a  court  of  equity  enjoin  an  act  which  would 
otherwise  be  lawful,  but  which  is  made  unlawful  by  a  village  ordi- 
nance  or  by-law  ? 

We  find  the  principle  stated  in  several  very  respectable  authori- 
ities,  that  equity  will  not  lend  its  aid  to  enforce  by  injunction  ihe 
by-laws  or  ordinances  of  a  municipal  corporation,  restraining  an 
act,  unless  the  act  is  shown  to  be  a  nuisance  per  se.  High  on  In- 
junctions, g  788 ;  Mayor,  etc,  of  Hudson  v.  Thorne,  7  Paige,  261 ; 
PhiOipe  Y,  Allen,  41  Penn.  Si  481 ;  Eden  on  Injunctions,  160 ; 
Schuster  v.  Jfetrtipolitan  Board  of  Health,  49  Barb.  460 ;  Grant  on 
Corporations,  84  (78  Law  Library,  94). 

None  of  the  cases  to  which  we  have  been  referred  by  the  counsel 
for  the  plaintiffs  holds  that  an  injunction  can  properly  issue  under 
such  circumstances,  and  we  have  been  unable  to  fliid  a  case  hold- 
ing that  doctrine.  To  hold  that  an  injunction  can  properly  issue 
in  this  case,  would  be  to  overturn  all  of  the  authorities  on  the  sub- 
ject, and  to  interpolate  into  the  law  a  new  rule  or  principle  of 
equity  jurisprudence.  This  we  have  no  right  or  authority  to  ila 
We  may  not  make  the  law,  but  only  declare  it  as  we  find  it  We 
must  hold,  therefore,  that,  under  the  averments  of  the  complaint; 
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no  injanotion  can  properly  be  issued  to  restrain  the  defendant  from 
proceeding  with  the  erection  of  his  building,  and  that  the  village 
authorities  can  only  resort  to  their  legal  remedies  in  that  behalf. 
The  provision  in  the  ordinance  directing  the  board  to  proceed  hf 
injunction  in  such  cases,  cannot  operate  to  extend  the  jurisdictiod 
of  a  court  of  equity.  We  do  not  decide  whether  the  village  board 
had  power,  under  the  viUage  charter,  to  pass  the  ordinance  in  ques^ 
tion,  but  have  disposed  of  the  case  on  the  hypothesis  Chat  the 
charter  confers  such  power  on  the  board.  Neither  do  we  dedde 
whether,  in  case  the  action  could  be  maintained,  it  was  properly 
brought  by  the  president  aikd  trustees  of  the  village. 

The  order  denying  the  motion  to  dissolve  the  injunction  moat 
be  reversed,  and  the  cause  remanded  for  further  proceedings  aee<ird» 
ingtolaw. 

ByflieOoort  SoardemL 


BiOB  T.  OAUifHABT,  appellant 

(M  Wte.tfS.; 


In  an  aetfon  brooght  ina  Stale  court  to  leooTor  the  price  tLf^ned  to  be  peid  te 
a  pftteat  right,  the  defendant  may,  for  the  purpose  of  ehowing  want  oi' 
laUnre  of  consldeTatioii,  prove  that  the  patent  is  Told  for  want  of  noveltj.1^ 

• 

ACTION  to  recover  money  alleged  to  be  due  plaintiff  on  a  con- 
tract for  sale  of  a  patent  right.  Plaintiff  having  procured  letr 
ters  patent  upon  a  harvester  called  *^  The  Farmer's  Pride,''  assignee^ 
a  one-half  interest  therein  to  defendant,  and  to  recover  an  install- 
ment of  the  price  this  action  was  brought.  The  answer  all^^ed, 
among  other  things,  the  invalidity  of  the  patent  for  want  of  nov- 
elty.   We  give  the  only  portion  of  the  opinion  of  general  interest 

Orton,  R0yB8  d  Cfhynatoeih,  for  appellant. 
Vihxs  Jk  Bryant,  for  respondent. 

*  See  Ifoa^  V.  Lutt  (MaM.),  8  A^m.  Bep.  4S5;  Ifiddlebroofc  v.  BrocMlbefils  (K.  T.i 
rid.4fi7;  BlnneyT.  ^fMiOM  (Mass.),  Sid.  10.  — Rkp. 
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LTOir,  J.  If  the  Oircnit'Conrt  had  no  jurisdiction  to  pass  npon 
the  question  of  the  Talidity  of  the  patent,  none  of  the  exceptions 
taken  on  the  trial  are  of  the  slightest  importance.  If  the  court 
could  not  lawfully  try  and  determine  that  question,  the  plaintiff 
was  entitled  to  judgment  on  the  pleadings  alone,  and  no  error  com 
mitted  on  the  trial  could  take  from  him  that  right  or  work  tb* 
reversal  of  a  judgment  in  his  favor.  Hence  we  are  brought  to  con- 
sider the  question  which  occupied  most  of  the  attention  of  the 
learned  counsel  on  the  argument,  and  which  may  be  thus  stated: 
In  an  action  brought  in  a  State  court  to  recover  the  price  agreed  to 
be  paid  for  a  patent  right,  may  the  defendant,  for  the  purpose  of 
showing  want  or  failure  of  consideration,  prove  that  the  patent  is 
void  because  the  patentee  was  not  the  first  inventor  of  the  patented 
article?  Whether  such  proof  be  made  by  showing  that  the  inven- 
tion had  been  in  use  before  the  patent  issued,  or  by  showing  that 
the  same  is  an  infringement  of  a  prior  patent,  the  principle  must 
necessarily  be  the  same.  In  either  case  the  proofs  are  that  the 
patentee  was  not  the  first  inventor,  and  hence  that  the  patent  is 
void. 

That  the  Federal  courts  have  exclusive  jurisdiction  of  all  actions 
to  annul  letters  patent,  or  actions  between  the  owners  of  adversary 
patents  to  determine  questions  of  infringement  or  priority,  is  so 
well  settled  by  numerous  adjudications  that  it  is  unnecessary  to 
cite  the  authorities.  The  principle  was  fully  recognized  by  this 
court  in  Page  v.  DickerMUy  28  Wis.  694;  S.  0.,  9  Am.  Bep.  532. 

This  is  not  an  action  to  annul  letters  patent,  neither  is  it  one 
between  adversary  patentees  to  determine  their  respective  rights, 
but  it  is  an  action  to  recover  a  sum  of  money  which  the  defendant 
agreed  to  pay  the  plaintiff,  as  a  royalty,  for  the  exclusive  right  to 
manufacture,  within  certain  limits,  a  patented  machine;  and  the 
defense  is,  that  the  patent  is  void  because  the  patentee  was  not  the 
first  inventor,  and  because  it  is  an  infringement  of  an  older  patent 
issued  to  and  held  and  owned  by  other  parties,  and  hence,  that 
there  was  no  consideration  for  the  promise  to  pay  the  money  sought 
to  be  recovered.  More  briefly  stated,  the  action  is  for  a  money 
demand  on  contract,  and  the  defense  is  a  want  or  failure  of  consid- 
eration. True,  the  question  of  the  validity  of  the  patent  is  involved 
in  this  defense,  but  only  collaterally. 

In  Page  v.  Dickerson,  Justice  Colb  uses  the  following  language* 
/*  Sometimes  the  validity  of  a  patent  comes  collaterally  in  question 

Vol.  XVII — 67 
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in  the  State  ooarts,  where  an  action  is  broaght  in  those  courts  upon 
a  note  given  for  a  patent  right,  and  the  defense  is  that  there  was 
no  consideration  for  the  note.  This  was  the  case  in  Howe  y. 
Blanchard,  18  Wis.  441;  Heady.  Stevens.  19  Wend.  411;  Oroes  y. 
Huntley,  13  id.  385.  See  also  the  case  of  Rich  v.  HotehkieSf  16 
Conn.  409.  In  such  cases,  the  courts,  in  order  to  protect  the  rights 
of  parties  and  to  determine  the  binding  obligations  of  contracts, 
are  necessarily  compelled  to  inqnire  whether  there  was  a  failure  of 
consideration  of  the  note  because  the  patent  right  for  which  the 
note  was  given  was  not  useful  for  any  beneficial  purpose." 

If  a  defendant  may  show  as  a  defense  to  an  action  on  his  promise 
to  pay  money  for  a  patent  right,  that  the  invention  is  not  useful 
tor  any  beneficial  purpose  named  in  the  patent,  why  may  he  not 
show  that  the  patent  is  of  no  value  because  the  patentee  was  not 
the  first  inventor,  and  hence,  that  the  patent  is  void?  No  difFer- 
ence  in  principle  is  perceived  in  the  two  cases.  In  either  case  the 
defense  is  that  there  was  no  consideration  for  the  promise;  and  the 
defendant  must  necessarily  be  allowed  to  interpose  such  defense  in 
any  court  which  has  jurisdiction  of  the  action  brought  against  him 
on  his  promise.  To  deny  him  this  right  would  insult  in  compelling 
him  to  pay  money  on  a  mere  nudum  pactum,  which  is  contrary  to 
natural  jastice. 

It  may  be  claimed  that  it  is  competent  for  the  defendant  to  insti- 
tute an  action  in  the  Circuit  Court  of  the  United  States  to  procure 
a  cancellation  of  his  agreement,  on  the  ground  that  the  patent  in 
question  is  void,  or  to  compel  the  plaintiff  and  the  owners  of  the 
Marsh  patent  to  interplead  and  litigate  their  rights  under  the 
respective  patents.  It  is  by  no  means  clear  that  either  of  these 
remedies  is  available  to  the  defendant;  and.  if  available,  it  does  not 
necessarily  folio  ;v  that  the  jurisdiction  of  the  State  court  is  thereby 
(defeated.  In  such  case  the  jurisdiction  of  the  two  courts  may  be 
concurrent. 

It  m'ay  also  be  claimed  that,  if  the  defense  here  interposed  is 
available  in  a  State  court,  it  must  follow  that  an  action  to  i^ecover 
damages  for  making,  using  or  selling  a  patented  article  without 
authority,  may,  on  the  same  principle,  be  prosecuted  in  such  court. 
But  no  such  result  necessarily  follows.  Actions  of  the  latter  class 
are  in  the  nature  of  penal  actions,  for  the  court  is  authorized  by 
law  to  give  judgment  for  three  times  the  amount  of  damages 
assessed  by  the  jury.    U.  S.  Stats,  at  Large,  vol.  3,  p.  123,  §  14 ; 
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ch.  357,  Laws  of  1836.  It  was  held  in  Brigham  v.  Glaflin,  31 
Wis.  607,  that  the  courts  of  this  State  will  not  take  nrisdiction  of 
acfcibns  to  recover  penalties  imposed  by  acts  of  congress. 

There  are  many  adjudications  which  uphold  the  jarisdiotion  of 
the  State  courts  in  actions  like  this,  to  inquire  into  the  validity  of 
letters  patent    We  cite  a  few  of  them.    Dickinson  v.  Hall,  14  Pick. 
217;  Burratt  y.  Jewett,  2  Paige,  134;  ■8axto7i  v.  Dodge,  57  Barb. 
84,  115;  MiddUbrook  y.  BroadbmU,  47  N.  T.  443;  7  Am.  Bep.  457. 

The  two  last  cases  contain  very  satisfactory  discussions  of  the 
subject,  and  references  to  many  authorities  relating  thereto. 

The  only  case  to  which  we  have  referred,  or  which,  after  an 
extended  search,  we  have  been  able  to  find,  that  lays  down  a  con- 
traiy  doctrine,  is  that  of  Elmer  y.  Fennel,  40  Me.  430.  The  court 
were  not  unanimous,  and,  although  the  decision  was  made  nearly 
twenty  years  since  (1855),  it  seems  never  to  have  been  followed  by 
any  other  court  Believing,  as  we  do.  that  it  is  unsound  in  principle, 
notwithstanding  our  high  appreciation  of  the  learning  and  ability 
of  the  court  by  which  it  was  made,  we  must  hold  a  different  doctrine. 

We  conclude  our  observations  on  this  branch  of  the  case  by  a 
quotation  from  the  opinion  of  Johnson,  J.,  in  Saxlon  v.  Dodge, 
9upra,  which  was  a  case  almost  precisely  like  this.  The  judge 
says:  ''There  is  no  force  in  the  plaintiff's  objection  that  this  court 
has  no  jurisdiction  to  try  the  question  of  want  of  consideration, 
because  it  would  necessarily  involve  an  inquiry  into  the  validity  of 
the  patent  If  the  issue  was,  patent  or  no  patent,  or  right  or  no 
right  under  it,  so  that  the  judgment  would  determine  that  question 
one  way  or  the  other,  the  objection  would  be  well  taken.  But  that 
is  not  the  issue  here.  The  action  is  upon  the  note,  and  the  defense 
is  a  total  want  of  consideration.  The  issue  therefore  is,  considera- 
tion or  no  consideration,  of  a  promissory  note.  The  inquiry  into 
the  validity  of  the  patent  or  the  license  comes  in  collaterally  only, 
by  way  of  evidence.  In  such  casen,  the  court  may  inquire  into  the 
validity  of  a  patent,  as  well  as  any  thing  else,  for  the  purpose  of 
determining  the  question  of  consideration."  Judge  Peckham 
asserts  the  same  doctrine  in  MiddUbrook  v.  Broculbent,  supra,  and 
says  that  the  court  has  been  referred  to  no  case  in  that  State  which 
holdff  to  the  contrary. 

We  are  clearly  of  the  opinion,  therefore,  that  the  question  of  the 
validity  of  the  patent  was  properly  litigated  in  the  Circuit  Ooui^ 
This  conclusion  renders  it  necessary  to  examine  the  exceptions  taken 
on  behalf  of  the  defendant  during  the  progress  of  the  trial. 
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Oakdbb  t.  Wbstbrh  TTviok  Telbobaph  Goxpakt,  appellant 

(MWlft.4n.) 

Thhffr^  WHupmnp^UabUUif  for  nsgliffenee  ^ewuUiian  es$mpHng  fr^m  Urn- 

biUtff — Damagei. 

PUIniiir  sent  bj  defendants  telegraph  a  meenage  written  on  a  blank  oontain- 
ing  a  printed  condition  exonerating  defendant  from  liability  for  errors  or 
delajB,  from  whatever  caase  occarring,  in  the  transmission  of  messages  sent 
daring  the  night,  at  one-half  the  asual  rates  (as  plaintiff's  message  was). 
The  message  was  in  cipher.  Bj  the  gross  negligence  of  defendants  servants 
it  was  delajed.  HM,  (1)  that  the  condition  exonerating  the  companj  was 
QQ reasonable  and  void, and  that  therefore  defendant  was  liable;  (8)  bat  as 
the  message  was  in  cipher, and  the  defendants  entirely  ignorant  of  its  purport^ 
it  was  liable  only  for  the  amoant  received  for  transmission.* 

ACTION  for  damages  alleged  to  have  been  snstained  by  defend* 
ant's  failure  to  deliver  a  '' night  message"  within  a  reason- 
able time.  Answer  a  general  denial,  and  a  separate  defense  alleg* 
ing  that  the  message  was  sent  under  a  special  contract  The  action 
was  tried  by  the  court  without  a  jury.  Upon  the  trial  it  was  shown 
that  the  plaintiff  was  a  banker  and  broker,  doing  business  in  Mil- 
waukee, and  engaged  in  buying  and  selling  by  telegraph,  in  the 
New  York  stock  exchange,  gold,  government  bonds  and  railway 
shares,  through  brokers  acting  as  his  agents  in  New  York;  that  he 
had  been  engaged  in  this  business  for  six  years  prior  to  December 
25, 1871;  and  that  for  four  years  prior  thereto.  White,  Morris  &  Oo. 
had  been  his  agents  in  New  York.  On  December  25,  1871,  plain- 
tiff left  the  following  cipher  message  at  defendant's  office,  between 
eight  and  nine  o'clock  in  the  evening,  for  transmission  to  New 
York: 

"Milwaukee,  Dec.  25,  1871. 
"  White,  Morris  &  Cto.,  18  Wall  street,  New  York:  Arch  Earlier, 
Henry  Augusta.  W.  8.  Oakdeb." 

The  interpretation  of  the  message  was  as  follows:  "  Buy  for  mj 
account,  and  answer  by  telegraph,  two  hundred  and  fitty  sharet 
Chicago  and  Northwestern  Railroad  common  stock." 

*  See  anU^  p.  60  and  note. 
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Plaintiff's  telegraphic  oorrespondenoe  with  White,  Morris  &  GOi 
had  been  conducted  in  this  cipher  for  about  four  years,  dispatchet 
haying  been  sent  and  reoeived  by  defendant's  line  in  this  cipher 
almost  daily.    The  message  was  sent  on  the  following  blank: 

''  No.  45.  HALF-AATB  MESSAGES. 

The  Weslem  Union  Telegraph  Cofnpa7iy  will  receive  messages  fot 
all  stations  in  the  United  States,  east  of  the  Mississippi  river,  to 
be  sent  during  the  night  at  one-half  the  usual  rates,  on  condition 
that  the  company  shall  not  be  liable  for  errors  or  delay  in  the  trans- 
mission or  delivery,  or  for  non-delivery  of  such  messages,  from 
whatever  cause  occurring,  and  shall  only  be  bound  in  such  case  to 
return  the  amount  paid  by  the  sender.  No  claim  for  refunding 
will  be  allowed  unless  presented  in  writing  within  twenty  days* 

William  Orton,  President. 

Obo.  H.  Mumfobd,  Secretary, 

,  187—. 

Send  the  following  message  subject  to  the  above  terms,  whioh 
are  agreed  to. 

To ." 

Candee  took  the  message  to  defendant's  oflSce  in  person,  and 
delivered  it  to  the  agent,  and  it  was  charged  to  his  account  at  half 
rates.  As  to  the  instructions  given  by  him  to  the  agent,  he  testi- 
fied as  follows:  '*  I  handed  it  to  the  employee  I  found  at  the  counter, 
with  some  general  remark  of  inquiry  as  to  whether  it  would  be 
promptly  sent,  or  something  to  that  effect,  and  saw  him  go  with  it 
to  the  operating  room,  which  is  next  to  the  receiving  room.  I 
don't  know  that  I  can  state  positively  his  remarks  as  to  its  being 
promptiy  sent — in  a  general  way  that  it  would  be  —  he  assented  to 
my  question.  *  *  *  I  am  positive  that  I  did  speak  to  the  boy 
in  the  office,  when  I  gave  in  the  telegram,  as  to  its  being  promptly 
sent.  I  cannot  state  positively  about  the  words  used ;  they  were 
to  the  general  effect  that  I  call  his  attention  to  the  fact  that  it 
required  attention."  The  message  was  received  at  defendant's 
office  in  Milwaukee  at  eight  o'clock  and  forty  minutes  on  the  even- 
ing of  the  25th,  and  was  not  sent  forward  until  one  o'clock  and 
five  minutes  on  the  afternoon  of  the  next  day,  and  was  delivered 
to  White,  Morris  &  Co.  in  New  York  at  one  o'clock  and  thirty-four 
minutes.    They  had  previously  received  night  messages  from  plain- 
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tiff,  always  receiying  them  prior  to  the  openitig  of  busineiss  on  th« 
•took  exchange  on  the  day  succeeding  the  night  of  sending,  (kmim 
was  known  to  the  defendant's  agents  in  Milwaukee  as  being  engaged 
in  buying  and  selling  stocks,  etc.,  by  telegraph,  and  his  office  was 
within  one  block  of  defendant's  office.  The  shares  of  stock  in 
question  could  hare  been  purchased  at  the  opening  of  the  stock 
exchange  in  New  York,  December  26th,  at  (64.75  per  share,  but 
at  the  time  of  the  receipt  of  the  message  they  had  adyanced  to 
(66.62  1-2,  at  which  rate  White,  Morris  &  Co.,  immediately  on 
receipt  of  the  message,  purchased  200  shares  for  plaintiff's  account, 
and  50  shares  at  the  rate  of  (67,  which  were  the  lowest  prices  at 
which  the  shares  could  be  purchased. 

The  court  found  for  the  plaintiff,  and  fixed  his  damages  at 
$487.50,  the  difference  between  the  price  at  which  the  shares  could 
have  been  bought  at  the  opening  of  the  stock  exchange,  and  the 
price  at  which  they  were  purchased  on  receipt  of  the  message,  with 
interest  and  costs.  Judgment  accordingly ;  from  which  defendant 
appealed. 

Fineh^y  Ljfnde  S  MiOer,  for  appellant 

Davis  S  Flanders,  contra,  argued  that  the  defendant  could  not 
stipulate,  even  in  express  terms,  against  the  negligence  or  miscon- 
duct of  its  employees,  since  to  allow  this  would  be  contrary  to 
public  policy.  True  t.  Intemaiional  TeL  Co.,  60  Me.  9 ;  S.  C.,  11 
Am.  Bep.  156 ;  Tyler  t.  W.  U.  TeL  Co.,  60  QL  421 ;  S.  C,  14  Am. 
Rep.  38 ;  Birney  v.  N.  Y.  it  W.  TeL  Co.,  18  Md.  341 ;  EUis  v. 
Afnerican  Tel.  Co.,  13  Allen,  226 ;  SweaOand  v.  lU.  £  Miss.  Td. 
Co.,  1  Am.  Bep.  285;  U.  S.  Tel.  Co.  t.  Wenger,  55  Penn.  St.  262;  Scott 
&  Jamagin  on  Telegraphs,  §§  201  and  202.  Plaintiff  was  not 
bound  to  explain  the  importance  of  the  message,  nor  the  message 
to  bear  on  its  face  evidence  of  its  importance.  So  long  as  it  was 
clearly  and  legibly  written,  plaintiff  had  done  all  that  was  neces- 
sary. Rittenhouse  t.  Ind.  Line  of  Tel.,  44  N.  Y.  263;  S.  C,  4  Am. 
Bep.  673 ;  Scott  &  Jamagin,  §§  166,  167,  267.  The  rule  of  dam- 
ages is  the  difference  between  the  price  at  which  the  stock  could 
have  been  purchased,  had  the  dispatch  arrived  in  a  reasonable 
time,  and  the  price  at  which  it  was  purchased  on  arrivaL  Rittw^ 
house  V.  Ind.  Line  of  TeL;  Birney  v.  N.  Y.  A  Wash.  TeL  Oo.^  and 
U.  S..  TeL  Co.  Wenger,  supra  ;  Scott  &  Jarnagin,  §§  402,  405,  40< 
and  409,  note. 
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DixoKy  0.  J.  It  is  nnnecessary  to  consider  this  case  with  refer- 
enoe  to  the  regalations  goveming  the  receipt,  transmission  and 
delivery  of  day  messages,  although  such  regulations  were  put  in 
evidence  by  the  company.  The  message  in  question  was  a  night 
message,  written  upon  what  is  called  a  **  night  message  blank,^ 
famished  by  the  company,  and  which  contained  special  regulations 
for  messages  of  that  description.  The  regulations  printed  upon 
and  constituting  the  heading  of  the  night  message  blank,  and 
nndemeath  and  subject  to  the  terms  of  which  the  message  was 
written  and  directed  to  be  sent,  are  the  only  ones  applicable  to  such 
message,  or  which  can  be  said  to  have  formed  the  contract  between 
the  plaintiff  and  the  company.  It  does  not  concern  the  coort, 
therefore,  to  examine  or  consider  the  reasonableness  or  validity  of 
the  regulations  touching  day  messages,  but  only  those  which  relate 
to  half-rate  or  night  messages ;  and  we  shall  confine  ourselves  to 
the  latter. 

All  the  courts  concur,  we  believe,  in  holding  that  a  regulation 
the  design  of  which  is  to  protect  the  company  from  responsibility 
on  account  of  the  gross  negligence  or  fraud  of  its  agents  and  em- 
ployeee  in  the  transmission  or  delivery  of  a  message  which  the  com- 
pany undertakes  for  a  valuable  consideration  to  send,  is  unreason- 
able, against  sound  policy,  and  void.  The  correctness  of  this 
conclusion  is  as  ably  vindicated  and  sustained  in  the  opinion  of  tiie 
Supreme  Court  of  Illinois,  by  Bbbbsb,  J.,  in  Tyler  v.  Western 
Union  Telegraph  Co.,  8  Albany  Law  Journal,  181,  as  in  any  case 
which  has  fallen  under  our  observation.  The  same  proposition 
has  been  frequently  affirmed  in  other  cases  and  by  other  courts, 
and  is  distinctly  recognized  in  Redpath  v.  Western  Union  Telegraph 
Co.  (Supreme  Court  of  Mass.,  April,  1873),  a  manuscript  copy  of 
the  opinion  in  which  has  been  furnished  us  by  counsel  for  the  com- 
pany since  this  cause  was  argued  and  submitted.  (See  ante,  p.  69,  and 
note. )  We  do  not  dwell  upon  a  principle  so  generally  acknowledged^ 
and  which  meets  our  entire  approbation,  but  proceed  to  inquire 
whether  such  is  the  purpose  of  the  regulations  here  in  question. 

We  think  there  can  be  but  one  answer  to  this  inquiry,  and  that 
IS,  that  the  regulations  wei-e  intended  to  secure  the  company  againsf 
liability  for  the  injurious  consequences  flowing  from  its  own  negli* 
genee  and  omissions,  and  from  those  of  its  agents  and  operators,  in 
.  and  about  the  performance  of  its  contract  entered  into  with  ths 
sender  of  the  message.    The  supposed  exemption  is  broad  and  sweep- 
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ingy  and  calcalated,  no  donbt^  to  relieve  the  company  from  ail 
re^iponsibility  for  the  improper  or  insufficient  performance  or  at-> 
teiiiptcd  performance  of  the  contract^  or  for  the  entire  failure  co 
perform  it,  from  whataoever  cause  occurring.  Aside  from  the  ob- 
jections resting  on  grounds  of  public  policy,  and  which  forbid  the 
ootnpany  from  stipulating  for  immunity  from  the  consequences  of 
its  om  wrongful  acts,  it  seems  very  clear  to  us  that  there  can  be 
no  consideration  for  such  stipulation  on  the  part  of  the  sender  of. 
the  message,  and  that»  so  fiir  as  he  is  concerned,  it  is  void  for  that 
reason,  although  exacted  by  the  company  and  fully  assented  to  by 
him.  Either  the  comimny  enters  into  a  contract  with  him,  and 
takes  upon  itself  the  burden  of  some  sort  of  legal  obligation  to  send 
the  message,  or  it  does  not.  It  would  be  manifestly  against  reason 
and  what  all  must  assume  to  be  the  intention  of  the  parties,  to  say 
that  no  contract  whatever  is  made  between  them;  and  nobody,  not 
even  the  officers  or  representatives  of  the  company,  assert  such  a 
doctrine.  It  would  seem  utterly  absurd  to  assert  it.  Holding  itself 
out  as  ready  and  willing  and  able  to  perform  the  service  for  who- 
soever comes  and  pays  the  consideration  itself  has  fixed  and  declared 
to  be  sufficient^  and  actually  receiving  such  consideration,  it  can- 
not be  denied,  we  think,  that  a  legal  obligation  arises  and  duty 
eijsts  on  the  part  of  the  company,  to  transmit  the  message  with 
reasonable  care  and  diligence,  according  to  the  request  of  the  sender. 
Such  being  the  attitude  of  the  company,  and  the  obligation  which 
it  assumes  by  accepting  the  payment,  the  question  arising  is,  whether 
it  can,  at  the  same  time  and  as  part  of  the  very  act  of  creating  the 
obligation,  exact  and  receive  from  the  other  party  to  the  contract 
a  release  from  it  The  regulations  under  consideration,  if  looked 
upon  as  reasonable  and  valid,  completely  nullify  the  contract  by 
absolving  the  company  from  all  obligation  to  perform  it,  and  the 
party  delivering  the  message  gets  nothing  in  return  fbr  the  price 
of  transmission  paid  by  him.  Is  it  possible  for  the  company,  or  for 
any  other  party  entering  into  a  contract  for  a  valuable  considera- 
tion received,  to  promise  and  not  to  promise,  or  to  create  and  not 
to  create  an  obligation  or  duty,  at  one  and  the  same  moment,  and 
by  one  and  the  same  act?  The  inconsistency  and  impossibility  of 
inch  things  are  obvious.  But  if  there  were  no  such  difficulties,  or 
{'*  the  occasion  or  circumstances  were  such  that  a  valid  release  might 
be  executed,  and  it  be  regarded  in  that  light,  still  the  objection 
Bxists  that  there  is  no  consideration  whatever  to  support  it,  and  i( 
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HI  a  be  held  void  on  that  ground.  If  it  be  urged  that  the  sendex 
leeeires  his  consideration  in  the  reduced  price  of  transmissiony  or 
because  the  company  undertakes  to  send  the  message  at  one-hMf 
the  usual  rates  of  transmitting  day  messages,  that  argument  ends  in 
proving  that  the  company  does  not  undertake  to  send  the  message 
at  ally  and  that  no  contract  or  agreement  on  its  part  is  made  or 
•entered  into  for  that  purpose.  If  the  company  promises  or  binas 
itself  at  all  for  the  rate  or  consideration  named,  and  which  it  is 
willing  to  and  does  accept,  ^^*^n  thesmallness  of  such  consideration 
<iannot  operate  to  relieve  from  the  promise,  or  to  destroy  the  obli- 
i;ation  thus  created.  Regarding  the  regulations  in  this  light,  there* 
fore»  as  well  as  in  that  of  correct  public  policy,  it  is  seen  that  effect 
<»nnot  be  given  to  them  as  a  means  of  protection  or  escape  on  the 
part  of  the  company  from  all  liability  for  the  non-performance  of 
its  contract  The  regulations  cannot  serve  to  shield  the  company 
from  the  consequences  resulting  from  the  gross  negligence  or  fraud 
of  its  office]^  or  agents,  or  from  their  entire  failure  to  perform  the 
«ervice,  no  good  excuse  for  such  failure  being  offered  or  shown. 

The  omission  of  the  operator  here  to  send  forward  the  message 
during  the  night  was  the  result  of  gross  negligence  and  inattcnjtion 
to  duty  on  his  part.  It  was  a  total  failure  to  perform  the  contract, 
in  excuse  of  which  no  facts  whatever  were  shown  or  offered  by  thn 
company,  upon  which  the  burden  of  making  such  proof  rested. 

We  come  now  to  the  question  of  the  measure  of  damages  in  thi^, 
oase;  and  herein  we  think  the  court  below  was  in  error.  We  are, 
of  opinion  that  the  plaintiff  is  entitled  to  recover  no  more  than 
nominal  damages,,  or,  as  specified  in  the  regulations,  the  amount 
paid  for  transmitting  the  message.  There  appears  to  be  no  divis- 
ion of  opinion  among  the  courts,  that  in  contracts  of  this  class  the 
measure  of  the  damages  to  be  recovered  for  the  breach  is  the  same 
as  that  which  obtains  in  actions  upon  contracts  in  general,  the  rule 
for  the  assessment  of  which  has  ever  been  regarded  as  correctly 
expressed  in  the  leading  case  of  HadUy  v.  Baxefidals^  9  Exch.  341; 
&  C,  26  Eng.  Law  &  Eq.  398.  The  rule  as  there  stated  is,  that 
where  two  parties  have  made  a  contract  which  one  of  them  has 
broken,  the  damages  which  the  other  ought  to  receive  in  respect  of 
iuch  breach  of  contract  should  be  either  such  as  may  fairly  and 
fubstantially  be  considered  as  arising  naturally,  that  is,  according. 
to  the  usual  course  of  things,  from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  supposed  to  have  been  in  the  con- 
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templation  of  both  parties,  at  the  time  they  made  the  contract,  as 
the  probable  result  of  the  breach  of  it.  The  case  and  the  rule  were 
referred  to  and  approTed  by  this  court  in  Shepard  v.  The  Milwaukee 
Oae-Ught  Oo.,  15  Wis.  318,  and  afterward  followed  in  Richardson 
Y.  Ohynofoeih,  26  id.  656. 

It  cannot  be  said  or  assumed  that  any  amount  of  damages,  or 
any  pecuniary  loss  or  injury  will  naturally  ensue  or  be  suffered, 
according  to  the  usual  course  of  things,  from  the  failure  to  transmit 
a  message,  the  meaning  and  import  of  which  are  wholly  unknown 
to  the  operator.  The  operator  who  receiyes,  and  who  represents 
the  company,  and  may  for  this  purpose  be  said  to  be  the  other 
party  to  the  contract,  cannot  be  supposed  to  look  upon  such  a 
message  as  one  pertaining  to  transactions  of  pecuniary  value  and 
iniportance,  and  in  respect  of  which  pecuniary  loss  or  damages  wiU 
naturally  arise  in  case  of  his  failure  or  omission  to  send  it.  It 
may  be  a  mere  item  of  news,  or  some  other  communication  of 
trifling  and  unimportant  character.  Ignorant  of  its  real  nature 
and  importance,  it  cannot  be  said  to  hare  been  in  his  contempla- 
tion, at  the  time  of  making  the  contract,  that  any  particular 
damage  or  injury  would  be  the  probable  result  of  a  breach  of  the 
contract  on  his  part 

In  this  case  the  message  was  in  cipher,  its  meaning  wholly  un- 
known to  the  operator,  and  no  explanation  given  of  its  true  char 
acter  and  import.  It  is  true  that  the  plaintiff  testified  (and  his 
was  the  only  testimony  upon  the  subject)  that  the  employee  to' 
whom  he  delivered  the  message,  and  l^e  other  persons  engaged  in 
the  office  at  the  time,  knew  that  the  message  ^'pertained  to  stock/ 
because  they  knew  my  business  to  be  that  business."  And  it  is  true 
he  likewise  testified  that  he  informed  the  boy  in  the  office  that  it 
was  a  telegram  which  required  attention  and  promptness  in  the* 
sending,  and  that  he  left  under  the  belief  that  his  request  would 
be  complied  with.  But  these  facts,  however  much  they  may  tend 
to  show  negligence  in  the  employee  or  operator,  fail  to  bring  the 
ease  within  the  rule  for  the  assessment  of  damages  above  stated. 
They  fail  to  show  that  it  was  made  known  at  the  office  that  the 
transaction  was  one  relating  to  the  purchase  or  sale  of  stocks;  or, 
if  this  had  been  made  known,  they  fail  to  show  that  the  agents  of 
the  company  received  any  information  as  to  the  kind  or  quantity' 
ol  stock  directed  to  be  purchased.  For  all  that  the  operator  knew* 
or  was  informed,  it  might  have  been  some  communication  or  inqnii^ 
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oonoerniiig  stock,  from  the  non^transmission  of  which  no  speciat* 
dama|[;e  woald  or  oonld  ensae.  He  cannot  be  said,  therefore,  to- 
have  contemplated  a  rise  in  the  value  of  stock  by  which  the  plain- 
tiff became  a  loser,  as  the  probable  reenlt,  or  one  of  the  probable 
or  possible  results,  of  his  failure  to  transmit  the  message  and  con-, 
sequent  breach  of  the  contract  To  have  put  the  company  in  a 
position  of  responsibility  for  the  difference  in  the  price  of  the  stock 
between  the  opening  of  the  New  York  stock  exchange  on  the  next 
morning,  when  the  message  should  have  been  in  the  hands  of  the* 
plaintiffs  agents  in  New  York,  and  the  hour  of  half-past  one  m 
the  afternoon,  when  the  same  was  transmitted  to  and  reached  such 
agents,  it  was  necessary  that  the  agent  or  operator  of  the  company 
at  Milwaukee  should  have  known  the  contents  or  meaning  of  the 
message,  either  by  the  same  having  been  written  out  in  plain  and 
intelligible  words,  or  by  its  havihg  been  otherwise  explained  to  him. 
It  might  not  perhaps  have  been  necessary  to  give  a  full  and  literal 
translation,  but  the  value  to  the  plaintiff  of  the  message  in  a  pecun- 
iary  sense,  if  we  may  be  permitted  so  to  speak,  or  the  sum  which 
the  plaintiff  was  likely  or  liable  to  lose,  or  in  which  he  might  in 
the  ordinary  course  of  events  be  damaged,  in  case  the  message  waa 
not  accurately  and  speedily  transmitted,  ought  at  least  to  have  been 
communicated  to  the  agent  or  operator  of  the  company. 

Counsel  for  the  plaintiff  contended  that  if  the  agent  or  operator 
was  not  apprised  of  the  nature  and  importance  of  the  communica- 
tion, it  was  his  fault,  and  that  the  duty  rested  upon  him  to  make 
inquiry  of  the  plaintiff  in  this  particular.  They  argue  that  the 
plaintiff  was  not  bound  to  make  explanation,  but  that  it  was  incum- 
bent on  the  agent  or  operator  to  make  inquiry  if  further  informa- 
tion was  needed  for  the  protection  of  the  company.  If  we  except  the 
views  expressed  by  the  authors  of  the  treatise  upon  the  Law  of 
Telegraphs  (Scott  &  Jamagin),  §  166,  and  note,  counsel  are  with- 
out authority  anywhere  in  support  of  this  position,  whilst  the- 
decisions  and  utterances  which  have  come  from  the  bench  in  nu- 
merous instances  have  been  quite  uniform  and  clear  against  it.  Wo* 
do  not  feel  called  upon  to  examine  the  cases  seriatim,  nor  even  to 
refer  to  them  by  name,  upon  this  or  any  other  point,  since  they  have- 
all  been  so  conveniently  and  methodically  collected. and  arranged' 
in  Allen's  Telegraph  Cases.  The  ease  of  Rittenhause  v.  The  Inde* 
pendent  Line  of  TeUgraph,  44  N.  Y.  263;  4  Am.  Bep.  673;  also 
relied  upon  by  counsel,  turned  upon  the  ground  that  sufficient 
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appeared  on  the  face  of  the  mefisage  to  indicate  its  character  and 
importanoe;  and  the  conrt  said  that  if  the  agents  wished  to  under- 
stand it  more  fully,  they  could  hare  inquired  of  the  senders.  In 
analogy  to  the  rule  which  prevails  on  tiie  delivery  of  goods  to  a 
common  carrier,  where,  if  his  liability  is  not  limited  by  special 
notice,  and  if  there  are  no  improper  means  or  artifice  adopted  by 
the  person  who  sends  the  goods,  to  conceal  the  nature  and  value  of 
the  contents  of  tlie  box  or  parcel  so  as  to  deceive  or  mislead  the 
carrier,  the  person  sending  the  goods  is  not  bound  to  make  the  dis- 
closures unless  inquiry  is  made  of  him  on  the  subject,  the  courts 
mighty  perhaps,  have  held  in  respect  to  these  messages  to  be  sent 
by  telegraph,  that  the  duty  of  disclosure  did  not  exist  except  upon 
inquiry  made  of  the  sender  by  the  agents  of  the  telegraph  company. 
Angell  on  the  Law  of  Carriers,  §  264^  But  in  regard  to  these  mes- 
sages in  cipher,  the  signification  and  purport  of  which  are  wholly 
unknown  to  the  agents  and  operators,  the  question  would  still  have 
arisen,  whether  they  should  not  be  looked  upon  as  a  means  or 
artifice  adopted  by  tiie  sender  to  conceal  the  nature  and  import- 
ance of  the  communication,  and  thus  have  brought  such  messages 
within  the  operation  of  another  rule  or  principle  which  exempts 
the  common  carrier  from  responsibility.  Angell,  §§  258  to  263. 
The  principle  which  relieves  the  common  carrier  on  the  ground  of 
jonceaimetU  by  the  owner  of  the  goods,  in  respect  to  the  nature, 
amount  and  value  of  them,  seems  to  be  that  which  is  most  nearly 
suited  to  the  case  or  transaction  in  hand;  and  as  it  is  the  one  which 
has  been  thus  far  acted  ujion  and  applied  by  other  courts,  we  feel 
no  hesitation  in  adopting  it. 

This  cause  was  tried  in  the  oourt  below  before  the  judge  without 
n  jury,  and  all  the  evidence  is  certified  up.  The  trial  in  this  court 
is  therefore  a  new  or  second  one,  both  on  the  law  and  the  facts, 
and  the  judgment  of  this  court  is  finaL  Another  trial  in  the  court 
below  is  not  to  be  directed  in  such  a  case. 

By  the  Court.  —  The  judgment  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  render  judgment  for  the 
phuntiS  for  the  sum  paid  by  him  for  the  transmission  of  the  mee* 
sage,  and  that  thereupon  the  costs  be  taxed  and  judgment  entered 
therefor  in  the  action  as  prescribed  by  law. 

A  motion  for  a  rehearing  was  denied. 
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(M  wit.  6 !«.) 

Attaekment^H^gMavUfar,  when  it^fMmU, 

An  affldayit  for  an  attachment  set  forth  that  the  affiant  had  leaaon  to 
helttoTe,  and  did  believe,  that  the  defendant "  has  asBigned,  or  la  aboat  t» 
aflnif^.anjr  of  his  propertj  with  intent  to  defraud  hia  creditorB/'^following 
the  worda  of  the  statute.  IIM,  that  perjury  ooold  not  be  aasigned  on  tha 
affida^t,  and  that  It  waa  therefore  inaufficient. 

ACTION  in  the  nature  of  trover  for  a  quantity  of  hope  which 
the  defendants  had  caused  to  be  seized  by  virtue  of  a  writ 
of  attachment  which  they  sued  out  of  the  Circuit  Court  against 
the  goods  and  chattels,  etc.,  of  one  Travis.  The  only  question  was 
upon  the  validity  of  the  attachment ;  and  the  court  held  it  void 
because  of  the  alleged  insufficiency  of  the  affidavit  upon  which  it 
was  issued.  Such  affidavit,  after  stating  in  due  form  the  amount 
of  the  indebtedness  of  Travis  to  the  defendants,  and  that  the  same 
was  due  upon  express  contract,  proceeds  as  follows:  '^And  this 
affiant  further  states  that  he  has  good  reason  to  believe,  and  doea 
believe,  that  the  said  Travis  has  assigned,  disposed  of  or  concealed, 
or  is  about  to  assign,  dispose  of  or  conceal,  any  of  his  property^ 
with  intent  to  defraud  his  creditors." 

The  plaintiff  had  a  verdict  and  judgment  for  the  value  of  the 
hops ;  and  the  defendants  appealed. 

Jenkins,  Elliott  &  Winkler,  for  appellants. 

71  (7.  Byan,  cofUra. 

Ltok,  J.  Tlic  only  question  ncecs&iry  to  be  determined  on  this 
appeal  is,  whether  the  affidavit  for  the  writ  of  attachment  is  suffi- 
cient to  support  the  writ.  If  it  is  sufficient,  the  judgment  should 
be  reversed  ;  if  not,  the  judgment  should  be  uflirnicil. 

The  affidavit  is  in  the  language  of  the  statute.  This  issotno- 
times  sufficient,  but  not  so  in  all  cases.  We  must  look  for  some 
other  test  by  which  to  determine  its  sufficiency.  The  proceeding 
by  attachment  is  very  summary  and  violent.    Tlic  purpose  of  the 
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law  which  requires  that  a  certain  affidavit  he  made  before  the  writ 
can  isBne,  is  to  protect  the  alleged  debtor  from  so  seTere  a  process^ 
unless  the  creditor^  or  some  person  in  his  behalf,  under  the  respon* 
sibilities  of  an  oath^  shall  assert  the  existence  of  certain  facts  which 
the  law  adjudges  good  grounds  for  issuing  the  writ.  The  require- 
ment of  the  law  would  afford  the  debtor  no  protection  whatever, 
unless  the  affiant  is  liable  to  be  punished  criminallj  if  he  willfully 
swears  falsely  in  such  affidavit  Hence,  although  the  affidavit  be 
in  the  very  words  of  the  statute,  it  is  not  sufficient,  unless  pei  jury 
•can  be  assigned  upon  it  Here,  then,  we  find  the  true  test  of  the 
sufficiency  of  an  affidavit  which  employs  the  language  of  the  statute. 

In  Spring  v.  Rohinswiy  2  Pinney,  97;  1  Ghand.  29,  Chief  Jus- 
tioe  Stow  is  reported  to  have  laid  down  the  same  rule.  See  note 
of  Mr.  Pinney,  p.  99,  and  cases  cited.  In  Lathrop  v.  Snyder,  16 
Wis.  293,  and  in  Oliver  v.  Town,  28  id.  328,  the  above  test  was 
applied ;  and  the  affidavit  in  the  former  case  was  held  insufficient, 
snA  that  in  the  latter  case  was  held  sufficient  In  Lathrop  v. 
Snyder,  the  affidavit  stated  the  indebtedness  at  a  specified  sum, 
^'  as  near  as  this  deponent  can  now  estimate  the  same ;''  and  it  was 
^d  by  the  chief  justice  that  there  might  be  no  indebtedness  and 
yet  the  affiant  be  innocent  of  perjury ;  in  other  words,  that  perjury 
oould  not  be  assigned  on  the  affidavit  under  any  circumstances.  In 
Oliver  v.  T\non,  the  qualifying  words,  ''as  near  as  may  bo,"  accom- 
panied the  statement  of  the  amount  of  the  indebtedness,  being  the 
words  used  in  the  statute  in  that  connection.  It  was  held  that  the 
use  of  these  words  did  not  leave  it  doubtful  whether  any  thing  was 
actually  due  the  plaintiff,  neither  did  it  leave  the  amount  of  such 
indebtedness  in  doubt  Although  not  so  stated  in  the  opinion  in. 
that  case,  yet  it  necessarily  follows  from  the  effect  to  such  qualify- 
ing words,  that  perjury  may  be  assigned  upon  such  affidavit 

It  only  remains  to  apply  the  above  test  to  the  affidavit  under 
consideration.  Cixn  perjury  be  assigned  upon  this  affidavit  ?  If  it 
can  be  proved  that  the  affiant  had  no  reason  to  believe,  and  did  not 
believe,  when  he  made  the  affidavit,  that  Travis  had  made  or  was 
■about  to  make,  the  fraudulent  disposition  of  liis  property  therein 
mentioned,  can  the  affiant  be  lawfully  indicted,  convicted  and  sent 
to  the  State  prison  for  perjury  committed  in  swearing  to  the  facts 
stated  in  such  affidavit  ?  Wc  think  not  After  carefully  consider- 
ing the  very  ingenious  argument  of  the  learned  counsel  for  the 
defendants  in  support  of  the  position  that  the  word  **  any,^  as  used 
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in  the  affidavity  is  synonymous  with  *^8ame,"  we  are  impelled  to 
Che  conclusion,  that  in  a  prosecution  for  perjury,  the  court  would 
not  be  justified  in  adopting  the  construction  contended  for,  but 
would  be  compelled  to  hold  that  a  charge  of  perjury  based  upon  the 
portion  of  the  affidavit  under  consideration  could  not  be  sustained. 
It  follows  from  these  views  that  the  judgment  must  be  affirmod* 
By  the  Ooort  Judgment  affirmmL* 


Hoirn  ▼.  Thi  Towk  of  Fultok,  appellant 

(SI  wii.e() 

MwM^i  cfirpamiUm — wJUn  etiopped  U  dMf  ikmi  a  road  or  hridg$  4$  • 

hiffhwajf. 

Where  a  tomi  or  its  offlcen  ratify  and  adopt  a  bridge  built  withoat  ita  author- 
itjT,  or  take  poaseasion  of  it  as  a  publie  bridge  and  as  part  of  its  highway,  or 
by  other  acta  dearly  indicate  such  intent,  and  that  it  is  to  be  so  regarded  by 
the  public,  the  town  is  estopped  from  denying  that  such  is  its  true  character. 
or  from  al&rming  that  it  had  no  lawful  right  to  adopt  or  maintain  it. 

Plaintiff  was  injured  by  reason  of  defects  in  a  bridge  which  had  been  main- 
tained  for  many  yearn  by  defendant  town.  Held,  that  defendants  were  estop- 
ped from  denying  its  duty  to  keep  the  bridge  in  repair,  on  the  ground  that 
it  had  been  buUt  over  a  navigable  stream  without  the  consent  of  the  legis- 
lature. 

}  A  CTION  to  recover  damages  for  injuries  sustained  by  plaintiff 
j[x  by  reason  of  a  defect  in  a  bridge  over  Bock  river.  The  decision 
of  the  court  upon  the  former  appeal  is  reported  in  9  Am.  Rep.  568. 
The  evidence  tended  to  show  that  Bock  river  was  a  navigable  stream. 
Defendants  moved  for  a  nonsuit  on  the  ground  that  it  did  not 
appear  that  the  town  had  authority  from  the  legislature  to  build 
the  bridge,  and  that  being  an  unlawful  stimcture,  it  was  not  bound 

*  The  same  court  held  at  the  same  term  in  Mairet  ▼.  AfarWner,  84  Wis.  68*, 
that  an  af&darit  for  au  attachment  is  not  defective  because,  after  stating  tha 
Talue  of  the  property  at  a  specific  sum.  it  adds  the  words,  **  as  near  as  may  be'* 
(Oliver  r.  TVnm,  28  Wis.  829) ;  nor  because  the  affiant,  following  the  language  of 
Ibe  statute,  states  that  he  "  kni>ws,  or  has  good  reason  to  believe,**  etc.  —  per* 
Jury  being  assignable  upon  these  words. 
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to  maintain  it     The  motion  was  donied,  and  the  plaintiff  had  a 
terriict. 

cT.  C.  Sloan  and  John  Winians,  for  appellant 

.  John  W.  Sate  and  John  R.  Benneti,  for  respondent 

DnOKy  0.  J.  Suppose  an  injury  to  happen  from  a  defect  in  a 
way  formally  laid  ont  and  opened  by  the  supervisors  of  the  town, 
and  which  has  been  worked  and  prepared  for  travel,  and  annually 
repaired  under  their  authority  and  directions,  and  used  by  the 
traveling  public  for  a  number  of  years.  And  suppose,  furthermore, 
that  the  proceedings  to  lay  out  and  open  were  formal  only,  that  is, 
legal  and  valid  only  in  appearance,  or  as  shown  on  their  face,  but 
illegal  and  void  in  substance,  so  that  no  highway  existed  by  the 
act  of  laying  out  and  opening  where  the  supervisors  and  commu- 
nity  in  general  believed  it  was;  and  suppose,  also,  that  the  land* 
owner  had  done  nothing  to  waive  or  relinquish  his  rights,  and  the 
public  had  acquired  none  by  lapse  of  time  or  adverse  user,  or  other* 
'Wise:  could  the  town,  when  sued  for  the  damage  resulting  from 
such  injury,  successfully  defend  the  action  on  the  ground  of  some 
hitherto  unobserved  defect  or  irregularity  in  the  proceedings  to  lay 
jut  and  open,  and  because  the  way  was  not  in  strict  law  a  public 
highway.  In  every  particular  valid  and  legal,  although  the  proper 
oflScers  of  the  town  had  taken  actual  and  notorious  possession  of  it 
as  such,  and  opened  and  worked  it,  and  invited  and  encouraged  the 
traveling  public  to  pass  over  and  use  it,  and  it  had  been  so  passed 
over  and  used  for  several  years?  Or  suppose  that,  without  any  stepa 
being  taken  to  lay  out  and  open,  or  otherwise  to  acquire  the  im- 
mediate legal  right,  the  authorities  of  the  town  enter  into  and  main* 
tain  the  peaceable  and  undisturbed  possession  of  land  as  a  high* 
way,  occupying,  and  controlling,  and  putting  it  in  order,  and  mak* 
ing  repairs  upon  it  as  such,  and  it  is  so  used  by  the  public  for  a 
series  of  years,  and  that  afterward  and  whilst  the  way  is  so  in  the 
possession  and  use  of  the  public,  and  under  the  control  of  the  town 
authorities,  an  injury  is  sustained  by  reason  of  some  inefficiency  in 
it;  can  the  town  reply  that  such  possession  and  control  were  with- 
out right  and  unlawful,  and  that  the  place  was  not  what  the  super* 
visors  assumed  and  held  it  out  to  be,  namely,  a  highway,  but  was 
private  property,  and  that  hence  there  is  no  responsibility  on  the 
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part  of  the  town  for  the  injury?  Or  suppose  the  town  or  its  offi- 
oiBrs  relied,  or  were  about  to  rely,  on  an  adverse  user  of  ten  years 
to  aequire  the  publio  the  right,  and  that  damage  should  bo  caused 
by  an  insufficiency  on  the  last  day  before  the  expiratioiii  of  the  ten 
years;  could  the  town  plead  that  it  was  not  a  legal  highway  at  the 
date  of  the  injury,  and  so  claim  immunity  from  the  conseqaenoes 
of  its  own  neglect? 

The  foregoing  suppositions  have  been  indulged  and.inquiries  sug* 
gested,  because  they  are  believed  to  involve  a  very  similar,  if  not 
the  identical,  principle  upon  which  the  town  seeks  to  shun  respon- 
sibility for  the  injury  sustained  in  consequence  of  the  insufficiency 
of  the  bridge  in  the  case  at  bar.  The  bridge  in  question,  or  one  flit 
the  same  place  which  was  afterward  carried  away  by  high  water, 
was  erected. in  the  year  1846.  That  bridge  stood  until  1854  or  1855, 
when  it  was  destroyed,  and  another  bridge,  the  present  one,  was 
built  in  1857.  Both  bridges  were  built  and  maintained  by  private 
subscription  and  private  expense,  until  this  accident  happened,  in 
December,  1868.  But  in  April,  1848,  the  electors  of  the  town  in 
annual  town  meeting  voted  that  the  bridge  then  standing  '^be 
accepted  by  the  town,  and  considered  town  property/'  At  the 
same  time  the  electors  voted  ^Hhat  the  sum  of  one  hundred  dollars 
be  appropriated  and  appliod  to  the  bridge  for  the  purpose  of  paying 
up  arrearages  and  completing  the  same;''  but  the  sum  so  appropri- 
ated was  never  applied  to  that  purpose.  In  October,  1848,  a  high- 
way was  laid  out  and  opened  by  order  of  the  commissioners  of  the 
town,  beginninc(  at  the  center  of  the  south-east  end  of  the  bridge, 
and  running  south-easterly  to  its  intersection  with  another  highway. 
In  March,  1850,  another  road  was  laid  out  and  opened  by  the 
supervisors,  connecting  with  the  westerly  end  of  the  bridge,  or  with 
a  road  running  to  the  bridge  at  that  end.  Again,  in  1853,  the 
supervisors  laid  out  and  opened  another  road,  ''  beginning  on  the 
east  end  of  the  bridge."  At  the  annual  town  meeting  held  in 
April,  1856,  which  was  before  the  present  bridge  was  erected,  the 
electors  voted  to  raise  five  hundred  dollars  to  apply  on  the  bridge, 
"  with  the  understanding  that  Daniel  and  Robert  Stone  obligate 
themselves  to  keep  said  bridge  in  good  repair  for  the  term  of  ten 
jears,  and  defend  the  town  from  all  damages  by  said  bridge  during 
ihe  tern  of  years  mentioned  above."  The  Stones  refused  tc  <ftccept 
the  money  on  the  terms  stated  in  the  resolution,  but  rebuilt  ihe 
Inidge  with  their  own  means,  and  what  they  could  obtain  by  sub* 
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ioription  from  others.  At  the  annual  town  meetng  in  April, 
1868,  the  electors  of  the  town  resolved  to  raise  the  sum  of  t400  for 
the  support  of  the  bridge  in  question;  but  that  sum  was  not  in  fact 
so  applied  until  after  this  accident  happened  in  the  following 
December,  when  the  officers  of  the  town  proceeded  to  repair  and 
put  the  bridge  in  proper  condition  with  the  funds  so  appropriated. 
Such  is  a  brief  history  of  the  transactions  of  the  town  and  its  offl- 
oers  in  connection  with  the  bridge.  It  does  not  appear  that  the 
acts  of  the  officers  in  laying  out  and  opening  the  roads  running  to 
and  from  the  bridge  were  in  all  respects  legal  and  proper;  nor  is  it 
material  to  our  present  purposes  that  they  should  have  been.  It  it 
enough  that  the  officers  assumed  to  take  charge  of,  and  to  control 
the  lands  on  either  side  of  the  stream  and  immediately  connecting 
with  the  bridge,  as  public  highways. 

Another  fact  which  should  be  stated  is,  that  both  the  old  bridge 
and  the  new  were  constantly  used  by  the  traveling  public  as  a  bridge 
belonging  to  the  town,  and  connecting  with  and  constituting  a  part 
of  its  public  highways.  This  use  was  with  the  knowledge  and 
assent  of  the  officers  of  the  town,  or  at  least  without  any  dissent 
on  their  part,  or  notice  or  warning  from  them  to  travel,  or  any  one 
else,  that  the  bridge  was  not  of  the  character  and  kind  which  its 
situation  and  appearance, and  the  use  to  which  it  was  afplied,  imli* 
ciited,  and  was  not  the  property  of  the  town. 

The  facts  shown  are  quite  sufficient  to  charge,  the  town  with 
responsibility  for  the  insufficiency  of  the  bridge,  provided  only  that 
it  was  a  lawful  structure,  or  one  which  the  supervisors  had  authority 
of  law  to  erect  across  Bock  river  at  that  place.  Rock  river  is  a 
navigable  stream,  so  claimed  and  so  conceded,  which  no  person  or 
corporation  has  the  right  to  obstraot,  so  as  materially  to  interfere 
with,  disturb  or  diminish  its  capacity  and  usefulness  for  the  pur* 
poses  of  navigation,  without  the  consent  of  the  legislature.  Tire 
legislature  never  granted  permission  to  build  this  bridge,  and  the 
answer  of  the  town  now  is,  that  it  was  and  is  an  unlawful  struc- 
ture, a  public  nuisance  in  fact,  erected  and  maintained  in  defianoe 
of  law;  and  that  since  such  is  its  character,  no  matter  how  the 
town  or  its  officers  may  have  conducted  so  as  to  draw  the  unwai^ 
traveler  into  mischief,  still  the  town  is  not  liable  for  any  damage 
or  injury  which  may  have  befallen  him.  Such  an  an8w?r,  vhutever 
may  be  its  legal  tone  or  effect,  in  point  of  morals  certainly  souud« 
very  badly.     It  always  sounds  badly  when  a  party  seeks  to  cxcUie 
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or  Justifj  one  wrong  by  saying  that  he  perpetrated  still  another^ 
which  was  the  cause  of  that  complained  ol  This  is  bad  morals, 
whether  it  be  bad  law  or  not  Bat  we  think  it  is  bad  law,  in  a  case 
like  this. 

The  facts  are,  that  the  town  has  always  been  permitted  to  main- 
tain the  bridge,  the  same  as  though  original  authority  had  been 
obtained  from  the  legislature  for  building  it.  No  indictment  has 
erer  been  found,  or  information  filed,  or  prosecution  instituted 
against  the  town  for  erecting  or  maintaining  it;  and  no  complaint 
has  ever  been  made  of  any  obstruction  to  the  navigation  of  the 
river,  or  that  any  inconfenience  or  detriment  has  been  suffered  by 
the  public  from  that  souroe.  The  facts  appearing  on  the  trial  were, 
that  for  many  years  past,  little  or  no  use  has  been  made  of  the 
stream  for  the  purposes  of  narigation  or  the  transportation  of  logs, 
lumber,  or  any  of  the  products  of  the  country.  It  has  become,  at 
and  above  the  place  of  bridging  and  far  below  it,  a  stream  of  no 
significance  whatever  as  navigable  waters  —  navigable  in  name  only, 
but  practically  useless  and  unimportant  If  it  were  a  question  ol 
expediency,  to  be  determined  by  the  courts,  whether  such  a  stream 
ought  or  ought  not  to  be  bridged,  there  would  be  little  difficulty  in 
holding  that  the  bridge  was  a  lawful  structure.  Certainly  the 
public  inconvenience  for  want  of  a  bridge  many  times  exceeds  that 
arising  from  its  presence.  And  there  are  authorities  which  seem 
to  sanction  the  rule  that  erections  of  the  kind  over  streams  of  this 
nature  are  not  unlawful,  provided  a  convenient  and  suitable  pas- 
sage way  up  and  down  them  be  left  for  the  public,  and  the  naviga- 
tion be  not  materially  impeded  or  endangered.  Williams  v.  Beards^ 
hf/y  %  Garter  (Ind.),  591;  Lancey  v.  Cliff  or d^  54  Me.  487;  Mun- 
tton  V.  Hungerfardy  6  Barb.  265;  Moore  v.  Sanbome,  2  Mich.  519. 
But  vrithout  going  this  length,  but  keeping  within  the  rule  estab- 
lished by  the  Massachusetts  decisions  cited  by  counsel  for  the  town, 
that  legislative  assent  is  in  all  cases  necessary  to  make  the  structure 
lawful,  we  are  still  of  opinion  that  the  town  was  properly  held 
liable  in  damages  for  the  injury  sustained  by  the  plaintiff  in  conse- 
quence of  the  unsuitable  and  unsafe  condition  of  the  bridge  in  this 
case. 

It  is  of  course  a  proposition  generally  correct,  that  the  town  ir 
not  liable  for  damages  caused  by  an  insufficiency,  unless  the  plaoe 
where  the  injury  was  received  and  the  insufficiency  existed,  was  a 
lawful  public  highway,  which  it  was  the  dutytof  the  town  to  keep 
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in  a  state  of  reasonable  safety  and  repair.  The  liability  of  i\xe 
town  under  the  statute  results,  from  its  omission  to.  perform,  this 
duty;  and  if  there  be  no  highway,  at  the  place  of  injury,  there  can 
be  no  obligation  to  maintain  or  keep  it  in  repair  as  such,  and  con- 
6<^q^ently  no  liability  for  insufficiency.  It  may  be  true,  therefore, 
w»)  say,  as  a  general  proposition,  that  the  liability  of  the  town 
dopends  upon  the  legality  as  well  as  the  insufficiency  of  the  way. 
We  find  many  cases  m  which  legality,  or  the  existence  of  the  way 
de  Jure,  has  been  the  turning  point  or  test  of  such  liability.  But 
such  is  not»  in  our  judgment,  the  test  in  all  cases.  There  may  be 
cases  where  the  de  facto  existence  of  the  highway,  one  maintained 
by  the  town  or  its  officers  without  lawful  right,  suffices  to  charge 
the  town  with  liability.     We  are  of  opinion  that  this  is  such  a  case. 

The  early  decisions  in  Massachusetts  and  Maine  held  that  thesre 
would  be  no  recovery  against  the  town  unless  the  way  was  lawful, 
and  one  which  the  town  had  the  right,  and  was  under  strict  obli- 
gation of  law  to  repair.  This  was  held  notwithstanding  the  town 
had  taken  possession  of  the  way,  and  opened  and  improved  it  as 
one  of  the  public  roads  belonging  to  it  Todd  v.  Rowe,  2  OreenL 
65,  and  Estee  v.  Troy,  5  id.  368,  are  strong  cases  of  this  descrip- 
tion, and  others  doubtless  may  be  found.  i 

But  the  legislatures  of  those  states,  to  obviate  the  injustice,  and 
to  protect  the  traveler  in  such  case,  enacted  that  the  repairing  of  a 
way  by  the  proper  officers  of  the  town  within  six  years  before  the 
time  of  an  accident  from  a  defect  therein,  should  be  competent 
and  sufficient  evidence  to  establish  the  liability  of  the  town  for  the 
damages  resulting  from  the  accident  Hayden  v.  AUleborough,  7 
Gray,  338 ;  McCann  v.  Bangor,  58  Me.  348.  The  statute  of 
Maine  declares  that  the  town  shall  be  estopped  to  deny  the  location 
of  the  way  or  bridge  on  which  the  injury  occurred. 

But  of  late  years,  much  more  than  formerly,  the  doctrine  of 
estoppel,  most  wholesome  and  just  in  its  operation  when  properly 
applied,  has  been  extended  to  these  municipal  corporations,  so  as  to 
bind  and  conclude  them  by  their  own  acts  and  acquiescence,  and 
the  acts  and  acquiescence  of  their  officers,  wherever  an  estoppel 
would  exist  in  the  case  of  natural  persons.  It  is  now  well  settled, 
that  as  to  matters  within  the  scope  of  their  powers  and  the  powers 
of  their  officers,  such  corporations  may  be  estopped  upon  the  same 
principles,  and  under  the  same  circumstances,  as  natural  persons. 
Knedand  v.  Oilman,  24  Wis.  39,  42.     The  laying  out,  opening  and 
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improTement  of  roads,  and  the  erection  of  bridges,  also  the  ezjiend- 
ing  of  work  and  labor  upon  them,  as  well  as  the  raising  and  appro* 
priation  of  money  for  those  piuposes,  are  all  matters  within  the 
scope  of  the  general  powers  of  the  town  and  its  oflSoers.  The  same 
is  tme  also  of  the  adoption  or  ratification  of  roads  already  laid  out 
and  opened,  and  of  bridges  already  erected  and  in  use.  When, 
therefore,  a  town  or  its  officers  ratify  and  adopt  a  bridge  already 
bnilt  withoat  -its  authority,  or  take  possession  of  it  as  one  of  the 
public  bridges  of  the  town,  and  a  part  of  its  highways,  or  by  other 
acts  clearly  indicate  such  intent,  and  that  it  is  to  be  so  regarded  by 
the  public,  the  town  may  be  estopped  from  denying  that  such  is  its 
true  character,  or  from  affirming  that  it  had  no  lawful  right  to 
adopt  or  maintain  it.  And  the  same  estoppel  may  arise  where  the 
town  or  its  officers  take  unlawful  possession  of  land  as  a  highway, 
and  expend  labor  upon  and  improve  and  hold  it  out  to  the  world 
as  such.  The  estoppel  in  such  cases  arises  from  the  acts  of  the 
town  and  its  officers,  performed  within  their  apparent  authority; 
and  if  they,  who  ought  to  know,  were  deceived  and  mistaken,  it 
would  be  most  inequitable  and  wrong  to  visit  the  consequences  upon 
innocent  third  persons,  who  relied  upon  and  were  justified  in  con* 
fiding  in  their  action. 

This  principle  is  sustained  by  many  modem  decisions,  and  by 
none  more  clearly  and  emphatically  than  by  the  eariy  decision  of 
this  court  in  Codn&r  v.  Bradford,  3  Chand.  Ml,  where  the  court 
•ay:  ''If  the  labor  and  taxes  were  expended  upon  a  road  not  estab- 
lished in  accordance  with  the  law,  it  is  the  fault  of  the  town,  and 
it  cannot  be  permitted  to  take  advantage  of  its  own  wrong.  It 
would  be  a  harsh  rule  to  require  a  person  to  search  the  records,  and 
survey  the  traveled  roads,  to  ascertain  if  ail  the  minutisd  of  law 
had  been  complied  with,  and  the  public  money  and  labor  had  been 
expended  upon  the  exact  route  laid  out  and  surveyed,  though  he 
may  have  paid  taxes  and  worked  for  tluit  very  security  that  the  law 
declares  he  shall  have  while  traveling  upon  tlie  public  highways. 
In  an  action  like  the  one  under  consideration,  it  is  only  requisite  to 
prove  that  the  road  was  one  in  fact,  and  so  recognized  by  the  town 
through  its  legally  constituted  agents,  in  order  to  make  it  liable  in 
damages.  *' 

Very  similar  was  the  case  of  Williams  v.  Cummington^  18  Pick. 
312,  in  which  the  following  observations  occur  in  the  opinion:  ''It 
may  well  be  doubted  whether  a  town  which,  in  making  and  repair- 
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ing  a  highway,  has  by  accident  or  design  deviated  from  the  trae 
location,  should  be  allowed  to  deny  their  liability  to  maintain  it  as 
they  have  made  it  //  would  be  a  dangerous  imposiiion  upon  the 
public,  and  their  conduct  should  be  deemed  an  estoppel  in  pais. 
Long  occupation  and  enjoyment,  unexplained,  will  raise  a  presump- 
tion of  a  grant,  not  only  of  an  easement,  but  of  the  land  itself ; 
and  not  only  of  a  grant,  but  of  acts  of  legislation  and  matters  of 
record." 

And  in  Mayor  t.  Sheffield,  4  Wall.  189,  the  rule  is  broadly 
affirmed  as  follows:  ''  If  the  authorities  of  a  city  or  town  hare 
treated  a  place  as  a  public  street,  taking  charge  of  it,  and  regulat- 
ing it  as  they  do  other  streets,  and  an  individual  is  injured  in  con« 
sequence  of  the  negligent  and  careless  manner  in  which  this  is 
done,  the  corporation  cannot,  when  it  is  sued  for  such  injury,  throw 
the  party  upon  an  inquiry  into  the  regularity  of  the  proceedings 
by  which  the  land  became  a  street,  or  into  the  authority  by  which 
the  street  was  originaOy  established."  To  the  same  effect  are  the 
cases  of  Leavenworth  v.  Laing,  6  Kan.  274,  and  McDonough  y. 
Virginia  City,  6  Nev.  90. 

And  the  cases  of  BisseU  v.  Railroad  Co.,  22  N.  Y.  258,  and  IM 
Plain  Bridge  Co.  v.  Smith,  30  id.  44,  also  bear  upon  and  illustrate 
the  same  principle. 

And  there  is  authority  for  saying  that  mere  acquiescence  on  the 
part  of  the  town  or  its  officers  in  the  use  of  the  bridge  by  the  travel- 
ing public  would  estop  the  town,  and  make  it  responsible  for  th^ 
safety  and  sufficiency  of  the  bridge.  It  is  provided  by  statute  in 
some  States,  that  the  town  may  post  notices,  or  otherwise  give 
public  information,  that  a  bridge  or  way  is  not  recognized  by,  and 
does  not  belong  to  the  town,  where  such  is  the  fact,  and  thus  pre- 
vent liability  for  injuries  happening  from  insufficiencies.  It  is  not 
perceived  why  the  same  thing  might  not  be  done,  in  proper  cases, 
without  the  aid  of  a  statute. 

Upon  the  point  that  the  damages  are  excessive,  we  make  no  com* 
ment,  only  to  say  that,  considering  the  nature  and  extent  of  the 
injury,  we  cannot  so  pronounce  them,  or  disturb  the  verdict  on  that 
ground. 

On  the  whole  case,  we  think  the  verdict  and  judgment  wen 

right,  and  that  there  was  no  error  of  which  tho  defendant  can  ooiii< 

plain. 

By  the  Oourt. 

Judgment  qffirmeeL 
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PMUMhooi-^Hffki  ofpeuwU  to  lUml  iNdimqfMtd. 

A  iirtlMr  direeted  Uf  ehUd  who  attended  a  pabUe  mhool,  to  stud j  only  eerUia 
ef  the  saljecto  tanght  in  the  eebooL  The  teacher,  with  notice  of  each  direo> 
Hon,  reqaixed  the  child  to  ftndj  other  eabjeeta»  and  whipped  him  for  not 
doing  10.    Meid,  an  onlawf ol  Miaalt. 


ACTION  to  recoyer  damages  for  the  alleged  malicioas  proseoation 
of  plaintifly  in  that  the  defendant  caused  plaintilt  to  be  proee- 
oated  in  a  criminal  action  for  assault  ^and  battery.  The  opinion 
states  the  case. 

Barb&r  d  Olem&nisofh  for  appellant 

Oeo.  0.  HazeUan  and  0.  B.  Thomas,  for  respondent 

OoLB,  J.  It  is  first  claimed  by  the  counsel  for  the  defendant^ 
that  the  court  below  should  have  granted  the  motion  for  a  nonsuit 
because  all  the  evidence  showed  that  the  criminal  prosecution 
against  the  plaintiff  for  an  alleged  assault  and  battery  committed 
by  her  upon  the  infant  son  of  the  defendant,  was  never  tried  upon 
the  merits,  but  was  discontinued  on  her  motion,  and  against  the  con- 
sent of  the  complainant  in  that  action.  It  is  insisted  that  before 
an  action  for  malicious  prosecution  can  be  maintained,  it  must 
appear  that  the  criminal  prosecution  has  been  determined  in  favor 
of  the  party  prosecuted,  by  a  trial  and  acquittal,  or  the  prosecution 
must  have  been  discontinued  against  his  consent. 

We  shall  spend  no  time  in  the  consideration  of  this  point  in  the 
case,  for  the  reason  that  we  are  fully  agreed  upon  a  question  of  law 
involved,  which  is  fundamental,  and  underlies  the  cause,  and  ia 
entirely  decisive  of  every  other  question  arising  upon  the  record. 
And  as  this  is  a  question  of  some  practical  importance  as  affecting 
the  duties  and  powers  of  teachers  in  our  public  schools,  we  deem 
it  best  to  decide  it  in  the  present  case.  The  facts  upon  which  thia 
question  of  law  arises,  as  established  on  the  trial,  are  in  brief  those: 

About  the  18th  of  November,  1872,  the  plaintiff,  a  qualified 
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teacher,  under  a  contract  with  the  district  achool  board,  commenced 
teaching  a  district  school  in  Grant  connty.  The  defendant,  an 
inhabitant  of  the  district,  sent  his  son,  a  boy  about  twelve  years  of 
age,  to  the  school.  The  defendant  wished  his  boy  to  stndy  orthog- 
raphy, reading  and  writing,  and  also  wished  him  to  give  particalar 
attention  to  the  study  of  arithmetic,  for  very  satisfactory  reasons 
which  he  gave  on  the  trial.  In  addition  to  these  stndies,  the  plain* 
tiff  at  once  required  the  child  to  also  study  geography,  and  took 
pains  to  aid  him  in  getting  a  book  for  that  purpose.  The  father, 
on  being  informed  of  this,  told  his  boy  not  to  study  geography,  but 
to  attend  to  his  other  studies;  and  the  teacher  was  promptly  and 
fully  advised  of  this  wish  of  the  parent,  and  also  knew  that  the  boy 
had  been  forbidden  by  his  parent  from  taking  that  study  at  that 
time.  Bat,  claiming  and  insisting  that  she  had  the  right  to  direct 
and  control  the  boy  in  respect  to  his  studies,  even  as  against  his 
father's  orders,  she  commanded  him  to  take  his  geography  and  get 
his  lesson.  And  when  the  boy  refused  to  obey  her,  and  did  as  he 
was  directed  by  his  father,  she  resorted  to  force  to  compel  obedi- 
ence. All  this  occurred  at  the  first  week  of  school.  The  defend- 
ant instituted  a  criminal  action  before  a  justice  for  this  assault  and 
battery  upon  his  son,  which  is  the  malicious  prosecution  complained 
of.  If  the  teacher  had  no  right  or  authority  to  chastise  the  boy 
upon  these  facts  for  obeying  his  father,  this  action  must  fail.  And 
whether  she  had  or  had  not  the  power  to  correct  him,  is  the  ques- 
tion in  the  case,  for  it  is  not  pretended  that  the  boy  was  otherwise 
disobedient,  or  was  guilty  of  any  misconduct,  or  violated  any  rule 
or  regulation  adopted  for  the  government  of  the  school.  The  Cir- 
cuit Court,  in  considering  the  relative  rights  and  duties  of  parent 
and  teacher,  among  other  things,  told  the  jury  that  when  a  parent 
sent  bis  child  to  a  district  school,  he  surrendered  to  the  teacher 
such  authority  over  his  child  as  is  necessary  to  the  proper  government 
jf  the  school,  the  classification  and  instruction  of  the  pupils, 
including  what  studies  each  scholar  shall  pursue — these  studies 
Doing  such  as  are  required  by  law,  or  are  allowed  to  be  taught  in 
public  schools.  And  the  court  added  in  this  connection,  that  a 
prudent  teacher  will  always  pay  pro])cr  respect  to  the  wishes  of  the 
parent  in  regard  to  what  studies  the  child  should  take,  but  where 
the  difference  of  view  was  irreconcilable  on  the  subject,  the  views 
of  the  parent  in  that  particular  must  jdeld  to  those  of  the  teacher, 
And  that  the  parent,  by  the  very  act  of  sending  his  child  to  school. 
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impliedly  undertakea  to  sabmit  all  questions  in  regard  to  stady  to 
ihe  judgment  of  the  teacher.  In  our  opinion  there  is  a  great  and 
fatal  error  in  this  part  of  the  charge,  particularly  when  applied  to 
the  facts  in  this  case,  in  asserting  or  assuming  the  law  to  be,  that, 
upon  an  irreconcilable  difference  of  views  between  the  parent  and 
teacher  as  to  what  studies  the  child  shall  pursue,  the  authority  of 
the  teacher  is  paramount  and  controlling,  and  that  she  had  the^ 
right  to  enforce  obedience  to  her  commands  by  corporal  punish- 
ment We  do  not  think  she  had  any  such  right  or  authority,  and 
we  can  see  no  necessity  for  clothing  the  teacher  with  any  such  arbi- 
trary power.  We  do  not  really  understand  that  there  is  any  recog- 
nized principle  of  law,  nor  do  we  think  there  is  any  rule  of  morals 
or  social  usage,  which  gives  the  teacher  an  absolute  right  to  pre- 
0cribe  and  dictate  what  studies  a  child  shall  pursue,  regardless  of  the 
wishes  or  views  of  the  parent,  and,  as  incident  to  this,  gives  the 
right  to  enforce  obedience  even  as  against  the  orders  of  the  parent. 
From  what  source  does  the  teacher  derive  this  authority?  From 
what  maxim  or  rule  of  the  law  of  the  land?  Ordinarily,  it  will  be 
conceded,  the  law  gives  the  parent  the  exclusive  right  to  govern 
And  control  the  conduct  of  his  minor  children,  and  he  has  the  right 
to  enforce  obedience  to  his  commands  by  moderate  and  reasonable 
chastisement  And  furthermore,  it  is  one  of  the  earliest  and  most 
sacred  duties  taught  the  child,  to  honor  and  obey  its  parents.  The 
rituation  of  the  child  is  truly  lamentable,  if  the  condition  of  the 
law  is  that  he  is  liable  to  be  punished  by  the  parent  for  disobeying 
his  orders  in  regard  to  his  studies,  and  the  teacher  may  lawfully 
chafttise  him  for  not  disobeying  his  parent  in  that  particular. 
And  yet  this  was  the  precise  dilemma  in  which  the  defendant's 
boy  was  placed  by  the  asserted  authority  on  the  part  of  the  parent 
and  teacher. 

Now  we  can  see  no  reason  whatever  for  denying  to  the  father  the 
right  to  direct  what  studies,  included  in  the  prescribed  course,  his 
child  shall  take.  He  is  as  likely  to  know  the  health,  temperament. 
Aptitude  and  deficiencies  of  his  child  as  the  teacher,  and  how  long 
he  can  send  him  to  school.  All  these  matters  ought  to  be  consid- 
ered in  determining  the  question  what  particular  studies  the  child 
should  pursue  at  a  given  term.  And  where  the  parent's  wished 
were  reasonable,  as  they  seem  to  have  been  in  the  present  case,  and 
the  teacher,  by  regarding  them,  could  in  no  way  have  been  embar 
raased,  her  conduct  in  not  respecting  the  order  given  the  boy  war 
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Qnjustifiable.  If  she  had  allowed  the  child  to  obey  the  commanda 
of  his  father,  it  conld  not  possibly  have  conflicted  with  the  effici- 
ency or  good  order  or  well  being  of  the  school.  The  parents  did 
not  propose  to  interfere  with  the  gradation  or  classification  of  the 
school,  or  with  any  of  its  rales  and  regulations,  further  than  to 
assert  his  right  to  direct  what  studies  his  boy  should  pursue  that 
winter.  And  it  seems  to  us  a  most  unreasonable  claim  on  the  part 
of  the  teacher,  to  say  that  the  parent  has  not  that  right,  and  fur- 
ther to  insist  that  she  was  justified  in  punishing  the  child  for  obey- 
ing the  orders  of  his  father  rather  than  her  own.  Whence,  wo 
again  inquire,  did  the  teacher  derive  this  exclusiye  and  paramount 
authority  oyer  the  child^  and  the  right  to  direct  his  studies  contrary 
to  the  wish  of  the  father?  It  seems  to  us  it  is  idle  to  say  the  pa- 
rent, by  sending  his  child  to  school,  impliedly  clothes  the  teacher 
with  that  power,  in  a  case  where  the  parent  expressly  reserves  the 
right  to  himself,  and  refuses  to  submit  to  the  judgment  of  the 
teacher  the  question  as  to  what  studies  his  boy  should  pursue.  We 
do  not  intend  to  lay  down  any  rule  which  will  interfere  with  any 
reasonable  regulation  adopted  for  the  management  and  government 
of  the  public  school,  or  which  will  operate  against  their  effidenoy 
and  usefulness.  Certain  studies  are  required  to  be  taught  in  the 
public  schools  by  statute.  The  rights  of  one  pupil  must  be  so  exer- 
cised, undoubtedly,  as  not  to  prejudice  the  equal  rights  of  others. 
But  the  parent  has  the  right  to  make  a  reasonable  selection  from 
the  prescribed  studies  for  his  child  to  pursue,  and  this  cannot  pos- 
sibly confiict  with  the  equal  rights  of  other  pupils.  In  the  present 
case  the  defendant  did  not  insist  that  his  child  should  take  any 
study  outside  of  the  prescribed  course.  But,  considering  that  the 
study  of  geography  was  less  necessary  for  his  boy  at  that  time  than 
some  other  branches,  he  desired  him  to  devote  all  his  time  to  orthog- 
raphy, reading,  writing  and  arithmetic.  The  &ther  stated  that 
he  thought  these  studies  were  enough  for  the  child  to  take;  and  he 
said  he  was  anxious  the  boy  should  obtain  a  good  knowledge  of 
arithmetic  in  order  that  he  might  assist  in  keeping  accounts.  He 
wished  to  exercise  some  control  over  the  education  of  his  son,  and 
it  is  impossible  to  say  that  the  choice  of  studies  which  he  made  was 
unreasonable  or  inconsistent  with  the  welfare  and  best  interest  of 
his  offspring.  And  how  it  will  result  disastrously  to  the  proper 
discipline,  efficiency  and  well  being  of  the  common  schools,  to  con- 
cede this  paramount  right  to  the  parent  to  make  a  reasonable  choice 
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from  the  studies  in  fhe  prescribed  coarse  which  his  child  shall  par- 
sae»is  a  proposition  we  cannot  onderstand.  The  connsel  for  the 
pUuntifl  so  insist  in  their  argument,  bat,  as  we  think,  without  war- 
rant for  the  position.  It  is  unreasonable  to  suppose  any  scholar 
who  attends  school,  can  or  will  study  all  the  branches  teught  in 
thenL  From  the  nature  of  the  case  some  choice  must  be  made, 
and  some  discretion  be  exercised  as  to  the  studies  which  the  differ- 
ent  pupils  shall  pursue.  The  parent  is  quite  as  likely  to  make  a 
wise  and  judicious  selection  as  the  teacher.  Afc  all  events,  in  case 
of  a  difference  of  opinion  between  the  parent  and  teacher  upon  the 
subject,  we  see  no  reason  for  holding  that  the  views  of  the  teacher 
must  prevail,  and  that  she  has  the  right  to  compel  obedience  to  her 
orders  by  inflicting  corporal  punishment  upon  the  pupil.  The 
statute  gives  the  school  board  power  to  make  all  needful  rules  and 
regulations  for  the  organization,  gradation  and  govemmeDt  of  the 
school,  and  power  to  suspend  any  pupil  from  the  privileges  of  the 
school  for  non-compliance  with  the  rules  established  by  them,  or  by 
the  teacher  with  their  consent;  and  it  is  not  proposed  to  throw  any 
obstacle  in  the  way  of  the  performance  of  these  duties.  But  these 
powers  and  duties  can  be  well  fulfilled  without  denying  to  the  pa- 
rent  all  right  to  control  the  education  of  his  children. 

These  views  are  decisive  of  this  case.  Under  the  circumstances, 
the  plaintiff  had  no  right  to  punish  the  boy  for  obedience  to  the 
commands  of  his  father  in  respect  to  the  study  of  geography.  She 
entirely  exceeded  any  authority  which  the  law  gave  her,  and  the 
assault  upon  the  child  was  unjustifiable. 

For  these  reasons  the  judgment  of  the  Oirouit  Court  must  lit 
reversed,  and  a  new  trial  ordered. 

By  the  Oonrt.  So  inrderod. 
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miiere  a  lenwe  or  grantee  eonHnuei  a  nuiBanoe,  of  a  nature  noy^eeentlall j  «a* 
lawful,  erected  bj  his  lessor  or  grantor,  he  is  liable  to  an  action  for  it  onlj 
ttft&r  naUee  to  reform  or  abate  it. 

Where  a  lime-kiln  has  once  been  erected  and  used,  its  snbseqnent  use  in  the 
coarse  of  the  business,  if  a  naisance,  is  a  contlnalng  one»  bringing  it  within 
the  role  aboTO  stated ;  and  each  sacceApive  burning  of  lime  therein  is  not 
to  be  regarded  as  an  original  nuisance. 

ACTION  to  recover  damages  alleged  by  plaintiff  to  have  been 
sufiered  by  him  throagh  the  maintenance  of  certain  lime* 
tilns  by  defendant,  and  the  burning  of  lime  therein,  npon  lands 
4idjoining  plaintifiPs  residence.     Answer,  a  general  denial. 

The  proofs  showed  that  the  defendant  had  been  in  possession  of 
the  kilns  only  about  six  months  prior  to  the  commencement  of  the 
action,  and  that  they  had  been  constructed,  maintained  and  used 
for  many  years  in  their  present  position  by  his  lesson  It  appeared 
that  no  demand  had  been  made  upon  the  defendant,  before  action, 
to  abate  or  discontinue  the  alleged  nuisance.  Defendant's  motion 
for  a  nonsuit  upon  this  ground  was  denied,  and  likewise  an  instruo* 
tion  asked  by  him  to  the  effect  that  the  jury  must  find  for  the 
•defendant  for  want  of  such  notice. 

Verdict  for  plaintiff,  for  twenty-fiye  cents  damages;  and  from  a 
judgment  for  such  damages,  and  for  costs,  defendant  appealed. 

.  Mulberger  <t  Oardnery  for  appellant. 

D.  Hall,  for  respondent  The  acts  complained  of  constitute  a 
nuisance.  Fish  v.  Dodge,  4  Den.  311.  The  nuisance  is  not  a 
ix>ntinuous  one,  but  depends  upon  the  voluntary  and  willful  act  of 
the  defendant  Norton  v.  Volentine,  14  Vt  239;  Washb.  Easm. 
571,  663-4;  Caldwell  v.  Oale,  11  Mich.  77 ;  Irvin  v.  Wood,  4  Boh. 
188;  Brotan  v.  Cayuga  <£  S,  R.  R,  Co.,  2  Eem.  486;  Noyes  ▼. 
caiman,  24  Oonn.  15-27  ;  Carleton  v,  Redington,  21  N.  H.  291; 
McDonoiigh  v.  Oilmanj  3  Allen,  264     Defendant's  general  denial 
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does  not  put  in  issno  the  question  of  demand,  and  his  bbjection  for 
,  want  of  such  demand  is  therefore  not  well  taken.    Ghnegory  v;  Hart, 
7  Wis.  532;  OiU  y.  Sice,  13  id.  549;  Broum  y.  Cojfiigd  d  S.  B.  S. 
Ch.,  MuprtL 

Byav,  0.  J.  The  appellant  is  lessee  of  lime-kilns,  erected  and 
nsed  by  his  lessor  before  the  demise,  near  the  dwelling  of  tht 
respondent,  in  a  lime^boming  locality.  And  the  action  is  for  erec^ 
ing  and  maintaining  the  kilns,  as  a  priyate  nnisance. 

Lime-burning  is  one  of  many  lawful  and  necessary  processes 
which  may  become  a  nuisance.  Whether  one  can  establish  Us 
abode  amongst  lime-kilns,  and  abate  them  all  except  his  own,  as  nui* 
sances  {Rex  y.  Neville^  Peake,  91;  Rex  y.  WaltSy  1  Moody  &  Malk 
273;  Baneford  y.  TurrOey,  3  Best  &  S.  62;  Tipping  y.  Smelting  Go^ 
4  id.  608;  Huckenstine^s  Appeal,  70  Penn.  St  102),  is  a  question 
which  we  are  not  called  upon  to  decide  in  this  case.  For  we  are 
clearly  of  opinion  that,  if  the  appellant's  use  of  the  lime-kilns  be 
a  nuisance,  it  is  a  continuing  nuisance.  He  did  not  erect  the 
kilns,  or  establish  the  business  of  burning  lime  in  them.  He  rented 
the  lime-kilns  as  such,  and  continued  their  use  as  such.  He  erec- 
ted or  established  nothing;  he  only  succeeded  to  what  had  been 
before  erected  and  established. 

When  a  lessee  or  grantee  countinues  a  nuisance,  of  a  nature  not 
essentially  unlawful,  erected  by  his  lessor  or  grantor,  he  is  liable  to 
an  action  for  it,  only  after  notice  to  reform  or  abate  it  This  has 
neyer  been  doubted  in  England  since  it  was  so  held  in  F&nrud-' 
iocVa  Caee,  5  Coke,  100.  The  rule  is  yery  generally  recognized  in 
this  country.  JfcDonough' y.  Oilman,  d  Allen,  264;  Woodman  y. 
Tufts,  9  N.  H.  88;  Pierson  v.  Olean,  2  Green,  36;  Huckenstiwfe 
Appeal,  supra;  Johnson  y.  Lewis,  13  Conn.  304;  TTiornton  y. 
Smith,  11  Minn.  15;  West  v.  R.  R.  Co.,  8  Bush,  404;  Origsby  v. 
Water  (7o.,  40  Gal.  396.  In  one  case  it  has  been  extended  in  a  man* 
ner  we  should  hesitate  to  sanction.  Rag  y.  Sellers,  1  Duyall,  254 
It  is  criticised  by  the  court  in  Norton  y.  Volentine,  14  Vt 
239,  and  more  seriously  questioned  in  Caldwell  y.  Oale,  11  Mich.  77, 
and  denied  by  Denio,  J.,  in  Brown  y.  R.  R.  Co.,  12  N.  Y.  492. 
But  it  was  not  necessarily  inyulyed  in  any  of  those  cases,  which 
turned  on  other  points.  And  we  think  that  the  rule  is  a  just  and 
reasonable  one,  doing  no  wrong  to  the  party  injured,  and  protect- 
ing the  lessee  or  grantee  from  surprise  and  hardship.    We  therefore. 
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adhere  to  the  rale,  in  the  language  of  0.  J.  Hobkblowsb, 
well  apon  the  good  sense  and  oommon  jnstice  of  the  case,  as  npon 
the  ground  of  yenerable  and  nnqnestioned  anthorities.'' 

The  anthority  of  the  rale  drove  the  learned  counsel  for  the  le- 
«pondent  into  a  rerj  ingenious  argument,  that  it  is  not  the  struo- 
tore,  but  the  use  only,  which  constitutes  the  nuisance;  and  that 
^▼ery  new  act  of  use  is  an  original  nuisance.  The  same  might  be 
as  well  said  of  most,  perhaps  of  all,  manufacturing  nuisances.  In 
such  oases,  the  building  is  not  of  itself  a  nuisance;  that  depends 
on  the  use;  and,  ceasing  the  use,  the  nuisance  ceases.  But 
the  use  is  dependent  on  the  building;  and  the  building,  erected  for 
the  use>  goes  to  the  nuisance.  Upon  abatement,  so  much  or  all  of 
the  building  as  may  be  necessary,  is  demolished.  When  a  building 
is  erected  for  a  use  which  works  a  nuisance,  and  the  use  is  estab- 
lished in  it,  the  nuisance  is  created,  and  continues  till  the  use  is 
abandoned.  It  remains  a  continuing  nuisance,  although  the  use 
be,  in  its  ordinary  course  or  by  accident,  suspended  at  times,  until 
it  be  so  suspended  as  to  operate  as  an  abandonment  The  same 
{Msition  taken  for  the  respondent  here  was  taken  by  oounsel  i^ 
Johnson  y.  Lewis,  supra,  and  pronounced  by  the  court  to  be  nove. 
und  unsustained  by  any  authority. 

A  lime-kiln  is  a  stracture  fit  only  for  burning  lime.  Once  erec- 
ted and  used,  its  subsequent  use  in  the  oourse  of  the  business,  if  a 
nuisance,  is  a  continuing  one.  Bach  successive  burning  of  lime  is 
not  an  original  nuisance.  If  the  respondent  could  have  maintained 
this  action,  as  for  an  original  nuisance,  he  might  have  prayed 
and  recovered  judgment  of  abatement.  What  could  he  abate  in 
that  case,  upon  the  view  of  his  counsel?  Only  the  very  burning 
for  which  he  brought  the  action,  if  he  could  catch  it  alive.  And 
matching  and  abating  it  by  putting  out  the  fire,  he  must  stand  by 
and  see  the  appellant  begin  a  new  burning,  which  would  be  another 
nuisance,  not  covered  by  his  judgment;  and  the  respondent's 
remedy  by  abatement  would  manifestly  end  in  smoke. 

Here  was  no  notice  to  the  appellant  to  abate  the  nuisance, 
pleaded  or  proved;  none  apparently  given,  for  the  respondent's 
<$onduct  might,  on  the  contrary,  imply  a  license  or  assent.  And 
as  the  point  is  directly  raised  by  the  exceptions,  the  judgment  ol 
the  court  below  must  be  reversed. 

By  the  Court. 

Judgmeni  reversed. 
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WnsTiR  ▼.  Tn  Pbobvix  Ijtbusavob  Ooxpavt,  appellant. 

Fin  Inmromte — ykiioer  of  MhdiHon  in  poUeif. 

A  poUqj  of  iuaiane  agftinsl  flie  mm  eonditioned  to  be  void  if  other  insutmaM 
■hoald  be  made  without  the  iasarer'e  ooneent.  A  Iom  having  ooeaned,  tha 
insaiaTf  with  knowledge  thnl  other  InBimnoe  had  been  made  oontraiy  to  the 
teraii  of  tba  pdlicj,  eaUed  npoa  the  lasnred  for  further  proofii  of  loea,  with- 
out <»*««*<"g  upon  the  foifeltnie,  and  the  proofii  were  made.  Mdd,  that  the 
tefalture  waa  waived. 

ACTION  upon  a  policy  of  inraiance  againit  flie,  issned  by  the 
defendant  upon  the  dweUing-honse  of  plaintiff,  and  conditioned 
to  be  void  ''  If  the  assured  shall  have  or  shall  hereafter  make  any 
other  insurance  on  the  property  hereby  insured  or  any  part  thereof 
without  the  consent  of  the  company  written  hereon.''  Subsequent 
to  the  issuing  of  said  policy,  the  plaintiff  took  a  policy  from  the 
Imperial  Insurance  Company,  upon  the  same  house,  without  the 
defendant's  knowledge  or  consent  Upon  the  trial  there  was  a 
oonflict  of  evidence  as  to  whether  defendant's  local  agent  knew  of 
and  consented  to  the  additional  insurance  before  the  loss;  out  it 
appeared  that  after  the  loss  the  defendant  was  informed  by  the 
agent  of  such  additional  insurance,  and  that  the  company,  with- 
•out  claiming  a  forfeiture,  required  the  assured  to  fumidi  '^full 
plans  and  specifications  of  the  house  destroyed,"  which  was  done 
st  considerable  expense.  The  Imperial  Insurance  Company  also 
required  such  plans  and  specifications. 

The  cause  was  tried  by  the  court  without  a  jury,  and  the  court 
found  as  a  fact  (amongst  others)  that  when  the  policy  was  renewed, 
Fisher,  the  agent,  knew  of  the  additional  insurance  in  the  Imperial 
Company,  and  gave  his  assent  and  permission  thereto.  The  court 
rendered  judgment  for  the  plaintiff  for  the  amount  of  the  policy. 
The  defendant  afterward  moved  for  a  new  trial.  The  motion 
was  founded  on  certain  affidavits  made  by  several  persons,  to  the 
effect  that  after  the  fire,  and  before  the  trial,  Mr.  Webster  said  tt 
some  of  the  affiants  that  he  gave  no  notice  of  the  additional  insur 
anoe  to  Mr.  Fbher.  It  was  claimed  that  the  defendant  was  sur* 
prised  by  the  testimony  of  Mr.  Webster  in  that  behalf,  and  was 
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not  prepared  on  the  trial  to  rebat  it  The  court  denied  the  motion 
for  a  new  trial,  and  ^rendered  jadfment  in  accordance  withi  the 
▼erdict  The  defendant  appealed  from  the  judgment  and  from  the 
«rder  refusing  a  new  triaL 

IUk0r  S  WeUbrodi  for  appeUsnt. 

M6m8  Hbcp&Ty  for  respondent. 

■  • « 

Ltok,  J.  The  appeal,  in  form,  is  from  the  order  denying. the 
motion  for  a  new  trial,  and  also  from  the  judgment;  but  it  was 
quite  unnecessary  to  take  it  in  that  fomu  Such  order  inyo^ves 
the  merits  and  necessarily  affects  the  judgment,  and  would  there* 
fore  be  reyiewed  by  this  court  on  an  appeal  from  the  judgment 
alone.    Tay.  Stats.  1632,  §  6. 

We  find  it  unnecessary  to  determine  whether  the  aflBdayits  ob 
which  the  motion  for  a  new  trial  was  predicated  show  a  case  of 
surprise  which  entitles  the  defendant  to  a  new  trial,  because,  if  it 
be  conceded  tl^at  when  the  policy  was  renewed  (December  3, 1873), 
the  agent  of  the  defendant  did  not  know,  and  had  neyer  beeb 
informed  that  additional  insurance  had  been  taken  on  the  plain* 
tiff's  house  in  the  Imperial  Company,  we  are  still  satisfied  that  the 
judgment  of  the  Circuit  Court  is  correct  Our  reasons  for  this 
opinion  will  be  briefly  stated. 

In  Miner  y.  The  Phmnix  Insurance  Go.,  37  Wis.  693;  S.  O,  11 
Am.  Rep.  479,  this  court  held  that  the  breach  by  the  insured  of  a 
condition  in  the  policy,  the  effect  of  which,  by  the  terms  of  the 
policy,  was  to  render  the  same  yoid«  may  be  waiyed  by  the  insurer. 
The  logic  of  that  case  (and  of  numerous  others  decided  by  the 
courts  of  this  country)  is,  that  upon  a  breach  of  such  a  condition, 
the  contract  of  insurance  does  not  become  absolutely  yoid,  but  yoid«^ 
able  only.  That  is  to  say,  it  becomes  yoid  at  the  election  of  the 
insurer,  and  not  otherwise.  See  Viele  y.  Oermania  Insurance  Cod, 
26  Iowa»  9,  and  a  learned  note  at  the  close  of  the  opinion,  where 
this  subject  is  ably  considered,  and  a  large  number  of  cases  relat* 
ing  to  it  are  cited. 

The  question  bef(»re  us  in  the  present  case  is,  whether  the  facta 
that  the  defendant  required  the  plaintiff  to  furnish  plans  and  speoi* 
fioations  of  the  insured  house,  after  notice  of  the  additional  insur- 
ance, and  that  the  plaintiff  furnished  the  same,  or  procured  them 
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to  be  prepared^  at  a  large  expense,  pursuant  to  .such  requirement^ 
are  sufficient  evidence  of  a  waiver  of  the  condition,  and  estop  the 
defendant  from  asserting  that  the  policy  was  forfeited  because  iti 
consent  was  not  obtained  to  such  additional  insurance. 

fij  applying  to  this  question  certain  elementary  legal  principles^ 
it  may  be  readily  and  correctly  answered.  Those  principles  are 
thus  stated  by  an  able  and  discriminating  law  writer:  "Apartj 
cannot  occupy  inconsistent  positions;  and  where  one  has  an  elec- 
tion  between  inconsistent  courses  of  action,  he  wiU  be  confined  to 
that  which  he  first  adopts.  Any  decisive  act  of  the  party,  dor^e 
with  knowledge  of  his  rights  and  of  the  fact,  determines  his  elec- 
tion, and  works  an  estoppel/'    Bigelow  on  Estoppel,  578. 

In  the  present  case  the  defendant  had  an  election  between  two 
courses  of  action,  each  entirely  inconsistent  with  the  other.  It 
could  have  declared  the  policy  void  because  of  the  additional  insur* 
ance  effected  without  its  consent,  or  it  could  treat  the  policy  as 
valid,  and  pursuant  to  stipulations  therein,  could  require  the  plain* 
tiff  to  furnish,  in  addition  to  the  usual  proofs  of  loss,  plans  and 
specifications  of  the  building  destroyed.  With  full  knowledge  of 
ail  the  facts,  it  chose  the  latter  course;  and  the  plaintiff,  at  great 
ex])ense  to  herself,  complied  with  its  requirements.  This  was  a 
most  decisive  act  on  the  part  of  the  defendant — an  act  utterly 
inconsistent  with  an  election  to  consider  the  policy  void  for  a  breach 
of  any  of  the  conditions  thereof;  and  it  seems  very  dear  to  us  that 
the  defendant  is  estopped  thereby  from  insisting  on  a  forfeiture  of 
the  policy. 

It  is  quite  immaterial  that  the  plaintiff  was  also  required  by 
another  insurance  company,  having  a  risk  on  her  house,  to  furnish 
such  plans  and  specifications.  The  requirement  of  this  defendant 
in  that  behalf,  as  evidenced  by  the  letter  of  February  7, 1873,  writ- 
ten by  its  general  agent,  is  entirely  independent  of  any  similar 
requirement  by  any  other  insurance  company.  But  we  do  not  see 
that  the  principle  of  the  transaction  would  be  any  different,  had 
the  defendant  joined  with  some  other  company  in  requiring  the 
plans,  etc.,  and  had  the  same  been  furnished  to  scch  companies 
jointly.  The  act  of  the  defendant  would  still  be  an  election  to  treat 
the  policy  as  a  valid  and  subsisting  contract. 

It  follows  from  the  view  we  have  taken  of  the  case,  that  the 

Judgment  of  the  Circuit  Court  must  be  affirmed. 

By  the  Court 

Judgment  affirmed. 
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flvAi«y^4ynpt<a— yKflgtaiygf  Jhn6aad>br  kifmrgUwffk 

A  0tatate  gave  a  right  of  aeti«m  against  a  town  for  damage  "  to  an j  pmMa,  hia 
loam,  carriage  or  other  propertj/'  eanaed  bj  reason  of  the  insufflcieBCj  or 
want  oi  repair  of  anj  highwaj.  Held,  that  a  man  might  recover  under  the 
statate  tor  loss  of  his  wife's  serrioes,  and  the  expenses  of  her  slfilnnsi 
resulting  from  an  accident  caused  bj  a  defectiye  highwaj. 

ACTION  to  recoTor  damages  oansed  by  an  alleged  defect  in  a 
highway.  The  statute  under  which  the  action  was  brought 
provided  that  *^  if  any  damage  shall  happen  to  any  person,  his  team* 
carriage  or  other  property,  by  reason  of  the  insufficiency  or  want 
of  repairs  of  any  *  *  road  in  any  town  in  this  State,  the  per- 
son sustaining  such  damages  shall  haye  a  right  to  sue  for  and  re- 
cover  the  same  against  such  town."  Verdict  and  judgment  for  the 
plaintiff,  and  defendant  appealed. 

0.  Stmfma  A  0.  0.  Bemingtan^  for  appellant 

/•  W.  Lust,  for  respondent 

GoLB,  J.  This  action  was  originally  brought  in  a  juttioeni  ooort 
to  recover  damages  for  an  injury  sustained  by  the  plaintiff  by  an 
alleged  defective  highway.  He  was  riding  at  the  time  of  the  acci* 
dent  with  his  wife,  and  both  were  thrown  out  of  the  sleigh  and 
injured.  On  appeal  to  the  Circuit  Court,  the  plaintiff  asked  and 
obtained  leave,  against  the  defendant's  objection,  to  amend  his 
complaint,  and  claim  as  a  portion  of  his  damages  the  loss  of  the 
services  of  his  wife  caused  by  her  injury,  together  with  such  ex* 
penses  as  he  had  incurred  for  care  and  medical  aid,  which  he  had 
been  compelled  to  pay  in  consequence  of  her  sickness.  The  Cir- 
cuit Court  not  only  allowed  the  amendment,  but,  among  other 
tilings,  charged  the  jury  that  the  plaintiff  might  recover  the 
damages  which  the  evidence  showed  he  had  sustained  by  the  loss 
of  the  service  of  his  wife  caused  by  the  injury  to  her,  and  moneys 
expended  by  him  in  procuring  proper  care  and  medical  attendanoa 
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m  oiiring  her.  And  the  first  question  to  be  oonndered  k^  whethinr 
a  husband  whose  wife  has  been  injured  by  reason  of  a  defeot  in  a 
highway,  can  reoorer,  in  an  action  brought  in  his  ona  name,  f6r 
loss  of  his  wife's  services  and  for  medioal  aid  and  other  expenses 
incurred  by  him  in  consequence  of  such  injury.  It  is  claimed  by 
the  defendant  town  that  it  is  not  liable  for  such  consequential 
damages  to  the  husband.  Our  statute  enacts  that  if  any  dairiige 
shall  happen  to  any  person,  his  team,  carriage,  or  other  property, 
by  reason  of  the  insufiSciency  or  want  of  repairs  of  any  road  in  any 
town,  the  person  sustaining  such  damages  shall  have  a  right  to 
sue  for  and  recover  the  same  against  such  town,  g  120,  ch.  19, 
B.  S.  This  provision  manifestly  affords  a  remedy  for  all  damages 
which  a  party  actually  sustains  by  reason  of  the  defect  in  the  high- 
way. The  luiguage  is,  **  if  any  damage  shall  happen  to  any  person^ 
his  team,''  etc,  words  sufficiently  comprehensive  to  include  con- 
sequential damages.  The  object  of  the  provision  seems  to  be  to 
secure  to  a  party  compensation,  recompense  or  indemnity  for  actual 
loss  or  damage  occasioned  or  caused  by  the  n^ligence  of  the  town 
in  failing  to  keep  its  roads  in  proper  repair.  Now,  except  in  cer- 
tain cases  which  need  not  be  here  alluded  to,  the  services  of  a 
married  woman  belong  to  her  husband.  When  he  is  deprived  of 
those  services,  he  sustains  a  loss  equivalent  to  their  value.  The 
husband  is  liable  to  pay  for  taking  care  of  his  wife  in  case  of  her 
sickness ;  for  medioal  aid,  and  all  expenses  of  that  character. 
When  the  wife,  through  bodily  injury,  is  unable  to  labor  or  attend 
to  her  domestic  duties,  or  when  the  husband  is  compelled  to  pay 
debts  incurred  in  consequenoe  of  her  sickness,  he  sustains  a  loss  or 
damage.  This  proposition  seems  too  plain  to  require  argument 
or  illustration.  **  U  any  damage  shall  happen  to  any  person,"  the 
statute  gives  him  a  remedy  to  recover  compensation  to  the  extent 
of  the  actual  loss  or  injury.  And  we  suppose  this  expression  must 
be  construed  to  mean  recompense,  compensation,  indemnity  to  a 
party  for  the  injury  actually  received  by  him  by  reason  of  the  in- 
sufficiency or  want  of  repair  of  any  highway,  and  precisely  com- 
mensurate with  the  injury,  whether  it  be  to  his  person,  property, 
estate  or  relative  rights.  See  Woodman  v.  Nottingham^  4S>  N.  SL 
387;  S.  a.  Am.  Bep.  526. 

We  were  referred  on  the  argument  to  Reed  v.  Bel/aetf  20  Me. 
246;  Chidsoy  v.  The  Town  of  Canton,  17  Oonn.  475;  and  Harwood 
V.  City  of  Lowell,  4  Oush.  310,  where  it  is  held  that  tbe  father  or 
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husband  cannot  recover  consequential  damages  sustained  by  him 
in  the  loss  of  the  services  of  his  wife  or  minor  child,  resulting 
from  injuries  occasioned  by  defects  in  a  highway.  An  examination 
of  the  statutes,  however,  under  which  these  decisions  were  made, 
will  show  that  they  are  unlike  our  own.  It  is  a  fair  inference  that 
the  court  of  Connecticut,  under  the  sixth  section  of  their  statute^ 
which  is  in  substance  like  section  120,  supra,  would  have  given  a 
broader  interpretation  to  the  language  there  used,  and  held  that  it 
included  this  species  of  damage  or  loss,  had  it  not  been  for  the 
preceding  parts  of  the  same  statute,  which  limited  or  restricted 
the  strength  and  meaning  of  this  language.  But  we  see  no  reasop 
for  giving  our  statute  any  such  narrow  construction.  It  gives  in* 
demnity  for  any  damage  which  shall  happen  to  any  person;  and 
this  necessarily  includes  the  loss  of  the  wife's  services  and  expenses 
of  her  sickness. 

Exception  is  taken  to  certain  portions  of  the  charge  of  the  oourt|. 
that  they  withdrew  from  the  consideration  of  the  jury  the  question 
whether  the  highway  was  defective.  It  seems  to  us  this  criticism 
is  not  well  founded.  We  shall  not  quote  the  charge  excepted  to^ 
and  content  ourselves  with  saying  that  all  questions  of  fact  wem 
fairly  submitted  to  the  jury  under  proper  instructions.  The  ques* 
tion  whether  the  obstacle  in  the  highway,  which  caused  the  injury, 
constituted  a  defect  and  rendered  the  road  unsafe,  was  left  to  the 
jury  upon  all  the  evidence.  In  the  determination  of  that  question 
the  jury  would  take  into  consideration  all  the  circumstances  bear- 
ing upon  the  point ;  the  amount  of  travel,  nature  of  the  soil  and 
country,  and  all  such  facts  as  affected  the  question  whether  the 
road  was  reasonably  safe  and  convenient  for  public  use.  And  it 
seems  to  us  all  these  matters  of  fact  were  left  to  the  jniy,  and  that 
the  charge  is  unobjectionable  on  that  ground. 

Thejudgfnent  of  th$  Circuit  Court  i$  afflrmod^ 
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•alary, 

A  candidate  for  a  county  oiBce  announced  in  a  drcular  to  the  Totent  and  tax 
payers  that  he  waa  willing  to  discharge  the  duties  of  the  office  for  a  less 
salary  than  that  estahlished  hy  law.  Hdd,  that  such  offer  was  illegal,  and 
that  TOtes  influenced  hy  it  should  be  rejected. 

QUO  WABRANTO  to  dotermine  the  title  of  defendant  to  the 
office  of  connty  jndge  of  Vernon  county.  At  the  election  for 
that  office  in  1873,  the  relator,  who  was  a  candidate,  reoeived  1,240 
Totes,  and  the  defendant  1,217.  Both  parties  claimed  the  office, 
and  both  qualified  therefor,  but  defendant  got  possession.  The 
defendant  denied  the  relator's  right  to  the  office  on  the  ground 
that,  after  the  supervisors  of  the  county  had  established  the  salary 
of  the  office  at  $1,000,  as  they,  were  authorized  to  do,  the  relator 
had  agreed,  for  the  purpose  of  inducing  electors  to  Tote  for  him,  to 
perform  the  duties  of  the  office  for  a  less  sum,  and  that  he  had 
publisliod  and  extensively  circulated  the  following  oommunication 
before  the  election  : 

''  To  the  voters  and  taxpayers  of  Vemom  eauntjf:  Obntlehbv  : 
While  I  entertain  the  highest  respect  for  the  judgment  and  ability 
of  each  member  of  our  county  board  of  supervisors  in  fixing  the 
salaries  of  the  county  officers,  and  am  satisfied  that  no  county  has 
a  better  board,  still  I  am  well  satisfied  that  the  work  and  inciden- 
tals can  be  well  done  and  furnished  for  the  office  of  county  judge  for 
a  less  sum  than  $1,000  a  year ;  and  feeling  satisfied  that  I  can  give 
satisfaction  in  the  performance  of  the  duties  of  that  office,  I  there* 
fore,  at  the  solicitation  of  many  friends,  announce  myself  a  candi* 
date  for  the  office  of  county  judge,  for  the  next  term,  at  the  sum 
of  $70Q  a  year,  and  pledge  myself  that,  if  elected,  I  will  do  the 
work  and  furnish  office,  etc.,  for  the  said  sum  of  $700  a  year,  and 
shall  consider  myself  under  many  obligations.  Being,  as  I  am, 
personally  acquainted  with  a  large  number  of  people  in  this  county, 
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I  need  say  nothing  of  my  abilities  to  perform  the  dufiet  of  that 
office.    All  of  whioh  is  respectfully  submitted. 

Dated  January  15»  1873.  J.  B.  Hwwmuu" 


€€ 


''  ViBOQUA,  March  30,  1878. 

'^  To  the  legal  voters  and  tax  payers  of  the  town  of ^  Vernon 

county :  Qbntlembn  :  Since  some  persons  have  charged  me  with 
bad  faith  in  the  matters  of  the  county  judge's  salary,  I  deem  it  my 
duty  to  explain.  Now  here  is  my  pledge :  If  I  should  be  elected 
to  that  office  for  the  next  term,  I  pledge  myself  to  serve  and  fur- 
Dish  office  and  all  other  incidentals,  except  record  books,  for  the 
sum  of  $600  a  year,  and  that  I  will  take  no  more  or  greater  sum 
for  any  year.  This  pledge  to  remain  in  the  hands  of  the  ohairmaB 
of  the  town  board  of  each  town  in  Yemon  county. 

*^  Yours  respectfully,  J.  B.  Nbwbll.'' 

It  is  alleged  that  the  last  of  these  communications  (which  wai 
addressed  to  the  Toters,  etc,  of  each  town  in  the  county),  was  by 
the  relator  '' placed  in  the  hands  of  the  chairman  of  the  board  of 
supervisors  of  each  town  and  election  district  in  said  oounty,  and 
by  him,  the  said  J.  E.  Newell,  caused  to  be  read  to  the  assemUed 
voters  in  each  town  and  election  district  in  said  county,  on  the 
morning  of  the  day  of  the  election  for  said  county  judge.'' 

The  answer  names  one  hundred  voters  and  tax  payers  of  the 
county,  who,  it  is  stated  therein,  voted  at  such  election.  Ckmceni- 
ing  the  votes  of  these  persons,  the  answer  contains  the  following 
averments : 

''^The  defendant  further  shows,  upon  information  and  beli«^ 
that  the  following  legal  voters  and  tax  payers  of  said  oounty  c^ 
Vernon,  who  voted  at  said  election,  before  the  said  unlawful  sAd 
corrupt  offers  of  the  relator,  J.  B.  Newell,  were  made  to  tiie  voters 
and  tax  payers  of  said  county,  were  intending  to  vote  for  this 
defendant  for  the  office  of  county  judge  of  said  county  of  Yemon, 
at  the  election  next  to  be  held  and  afterward  held  in  said  county, 
as  set  forth  in  the  complaint  of  the  plaintiff,  but  were  unlawfully 
and  wrongfuUy  induced  by  said  corrupt  offers  of  the  relator  to 
change  their  purpose,  and  vote  for  the  said  relator,  and,  relying 
upon  such  offers  as  being  lawfully  made,  and  that  the  samie  wen 
legally  binding  upon  tiie  relator,  did  so  change  their  purpose,  and 
vote  for  the  relator  for  said  office  at  said  election,  and  were  influ- 
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eaoed  and  induced  so  to  do,  solely  by  reasons  of  sdd  oorrapt  oilen 
of  the  relator,  J.  E.  Newell,  and  but  for  said  offers  would  htkJ% 
voted  for  this  defendant  for  said  office  at  said  election.'' 

The  plaintiff  demurred  to  so  much  of  the  answer  as  sets  out  the 
aboTO  recited  &ct8,  as  not  stating  a  defense. 

The  Attorney'  General,  for  the  demurrer. 

J.  H.  Carpenier,  of  counsel,  with  Carson  Chrdham  and  Wmu  F. 
Terhune,  defendant's  attomeySi  conira. 

Lyoh,  J.  It  is  proTided  by  a  statute  as  follows: ''  At  the  annual 
meeting  in  November,  in  every  year  hereafter,  the  county  board  of 
supervisors  for  the  several  counties  shall  fix  and  determine  the 
amount  of  the  annual  salary  that  shall  be  received  by  each  and 
every  county  officer  who  is  to  be  elected  in  their  respective  counties 
during  the  ensuing  year,  and  whose  annual  salary  the  said  super- 
visors have  now  or  may  hereafter  have  authority  to  establish.  The 
salary  thus  determined  upon  for  e^ch  and  every  such  officer,  shall 
be  and  remain  his  salary,  without  increase  or  diminution,  during 
his  term  of  office."  Laws  of  1867,  ch.  75,  8§  1  and  2;  Tay.  Stats. 
804,  §§  62,  68. 

Chapter  131,  Laws  of  1868,  conferred  upon  the  board  of  super- 
visors authority  to  fix  the  salary  of  the  county  judge.  Pursuant  to 
these  statutes,  the  board  of  supervisors  of  Vernon  oounty,  at  the 
annual  meeting  in  November,  1873,  fixed  the  saUry  of  the  county 
judge  of  that  county  to  be  elected  in  the  following  April,  at  $1,000 
per  annum.  The  annual  salary  of  the  judge  then  elected  was  thus 
fixed  at  the  sum  nam^  for  his  whole  term,  and  the  board  of  super- 
visors had  and  have  no  power  to  change  it 

Hence,  the  proposition  of  the  relator  to  the  electors  of  the 
county,  which  is  set  out  in  the  answer,  was  simply  an  offer  that  if 
they  would  elect  him  to  the  office  of  county  judge,  he  would  give  the 
county  four  hundred  dollars  per  annum,  together  with  certain  articles 
of  personal  property  (the  value  of  which  is  not  stated),  so  long  as  he 
should  liold  the  office  under  such  election.  In  view  of  the  absolute 
right  of  the  person  elected  to  receive  the  salary  fixed  by  the  board, 
and  which  the  board  bad  no  power  to  change,  the  proposition  of 
the  relator  admits  of  no  other  construction. 

Had  the  relator  offered  the  same  or  any  other  sum  of  money,  oi 
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any  property,  to  individual  electors  of  the  county  for  their  fotea, 
all  Totes  which  he  obtained  thereby  would  be  rejected  by  any  court 
called  upon  to  determine  his  right  to  the  office  ;  and  although  the 
election  migiit  not  be  declared  void  because  of  such  offer,  yet  if  the 
number  of  votes  so  rejected  were  sufficient  to  change  the  result  of 
the  election,  judgment  would  go  against  the  relator.  8laU  ex  rA 
Hopkins  v.  Olin,  23  Wis.  327,  and  cases  cited. 

The  case  we  have  supposed  iuTolves  the  crime  of  bribery,  but 
that  term  has  a  more  extensive  signification.  It  may  properly  be 
employed  to  define  acts  not  punishable  as  crimes,  but  which  involve 
moral  turpitude  or  are  against  public  policy.  In  this  case  the 
answer  does  not  contain  allegations  of  fact  showing  that  the  relator 
or  any  of  the  voters  of  the  county  had  been  guilty  of  the  criminal 
offense  of  bribery ;  and  the  question  is,  whether  any  acts  short  of 
that  will  justify  the  rejection  of  rotes  cast  for  the  relator. 

Hawkins,  in  his  treatise  on  the  Pleas  of  the  Grown,  after  defin- 
ing the  term  bribery,  when  used  in  a  strict  sense,  that  is,  as  descrip- 
tive of  a  crime,  proceeds  thus:  ''Also  bribery  sometimes  signifies 
the  taking  or  giving  of  a  reward  for  offices  of  a  public  nature.  And 
certainly  nothing  can  be  more  palpably  prejudicial  to  the  good  of 
the  public  than  to  have  places  of  the  highest  conoernmenty  on  the 
due  execution  whereof  the  happiness  of  both  king  and  people  doth 
depend,  disposed  of,  not  to  those  who  are  most  able  to  execate 
them,  but  those  who  are  the  most  able  to  pay  for  them ;  nor  can 
any  thing  be  a  greater  discouragement  to  industry  and  virtue,  than 
to  see  those  places  of  trust  and  honor  which  ought  to  be  the  rewarda 
of  those  who  by  their  industry  and  diligence  have  qualified  them- 
selves for  them,  conferred  on  such  who  have  no  other  recommenda- 
tion but  that  of  being  the  highest  bidders ;  neither  can  any  thing 
be  a  greater  temptation  to  officers  to  abuse  their  power  by  bribery 
and  extortion  and  other  acts  of  injustice  than  the  consideration  of 
the  great  expense  they  were  at  in  gaining  their  places,  and  the 
necessity  of  sometimes  straining  a  point  to  make  their  bargain 
answer  their  expectation."  VoL  1^  ch.  27,  §  8.  Again  the  same 
learned  author  says:  **  It  is  of  the  utmost  importance  to  the  public 
welfare,  that,  in  the  administration  of  the  government,  none  but 
persons  competent  to  perform  the  duties  of  their  offices  should  be 
admitted  into  any  department.  But  if  the  sale  of  offices  were 
allowed  to  those  who  have  the  patronage  and  appointment,  it  is 
indent  that  there  would  be  the  greatest  danger  of  dtuationa 
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being  filled,  not  by  those  whoae  talents  fitted  them  for  the  station, 
but  whose  parses  enabled  them  to  obtain  it.  The  sale  of  offices 
may  therefore  justly  be  ranked  as  an  offense  against  the  political 
economy  of  the  State."  Book  1,  ch.  32,  p.  748.  It  will  thus  be 
seen  that  the  sale  and  purchase  of  an  office  is  considered  as  a  kind 
of  bribery.  The  effect  of  bribery,  by  the  rules  of  the  common  law, 
independently  of  any  constitutionid  or  statutoiy  provision  on  the 
subject,  is  thus  stated  by  Lord  Glenbebvib  in  his  note  to  the  case 
of  St  Ives,  2  Election  Gases  (Douglas),  403:  '^It  is  essential  to  the 
Tery  idea  of  election,  that  it  should  be  free,  and  this  has  been 
•declared  by  the  legislature  in  the  statute  of  Westminster  I  (3  Edw. 
I,  ch.  5),  with  regard  to  elections  in  general,  and  by  the  Declara- 
tion of  Rights  (1  W.  &  M.,  2  Sess.,  ch.  2),  with  regard  to  elections 
ai  members  of  parliament  Hence  it  is  understood  that,  independ- 
ent of  positive  statutes  against  bribery,  whenever  a  person  is 
returned  in  consequence  of  an  undue  influence  acquired  by  that 
means,  his  election  is  void;  and  that  every  vote  purchased  by 
bribery  is  also  void  ;  the  person  who  gave  his  vote  under  such  influ- 
ence being  to  be  considered  as  if  he  had  not  voted  at  alL'^ 

It  is  believed  that  the  term  bribery  is  here  employed  in  the  larger 
flense  mentioned  in  Hawkins,  and  includes  the  buying  or  selling  of 
an  office,  or  any  unlawful  payment  of  money  to  procure  an  office,  as 
well  as  the  direct  bribery  of  an  elector. 

As  early  as  1678,  the  house  of  commons  made  a  stwding  order 
declaring  it  bribery  if  a  candidate  for  the  house  should  give  or 
promise  any  gift  or  reward  to  the  county,  town  or  borough  from 
which  he  sought  to  be  returned  to  parliament,  after  writs  of  elec- 
tion had  been  issue  I ;  and  the  order  punished  the  person  so  offend- 
ing by  expulsion  and  a  limited  disqualification*  2  Douglas,  404 
In  later  times  the  principle  of  this  order  has  been  enacted  into  laws 
which  impose  severe  penalty  for  any  improper  use  of  money,  or 
any  promises  to  pay  .noney,  to  influence  elections. 

The  statute  of  Westminster  cited  in  Douglas,  is  this:  ''And 
because  elections  ought  to  be  free,  the  king  commandeth  upon 
great  forfeiture  that  no  man  by  force  of  arms,  nor  by  malice  or 
menacing,  shall  dUturb  any  to  make  free  election. '^  3  Edw.  I,  ch. 
H  (A.  D.  1276). 

The  same  principles  have  f  requentiy  been  recognised  in  this  conn- 
try.  The  cases  in  New  Hampshire,  cited  by  the  counsel  for  the 
defendant,  are  to  the  effect  that  it  is  against  public  policy  to  sell 
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public  ofSoea  to  those  who  will  pay  the  most  for  them,  or  to  bestow 
them  npon  those  who  will  discharge  their  duties  for  the  least  com- 
pensation. It  seems  that  a  practice  had  preyailed  in  that  State  of 
putting  up  at  public  auction,  and  disposing  of  the  office  of  oon« 
stable  to  the  highest,  and  of  collector  to  the  lowest,  bidder.  In 
7\u)ker  v.  Aiken,  7  N.  H.  118,  the  court  says :  *'  Setting  up  an 
office  at  auction  in  the  manner  the  town  of  Derry  did  in  this  instance^ 
has  all  the  mischief  of  a  sale.  It  has  a  tendency  to  divert  the 
attention  of  the  electors  from  the  qualifications  of  the  candidate* 
to  the  terms  on  which  they  will  consent  to  serye,  and  makes  the 
choice  turn  upon  considerations  which  ought  not  to  have  an  influ* 
ence.  *  *  «  a  collector  thus  chosen  is  not  fit  to  be  trusted 
with  the  power  to  seize  the  goods  and  arrest  the  bodies  of  citixens, 
especially  of  citizens  who  do  not  concur  in  the  choice.  And  if  an 
action  of  trespass  had  been  brought  against  Stowell  for  taking  the 
goods  mentioned  in  the  declaration,  he  would  probably  have  found 
it  very  difficult  to  show  a  legal  defense.  In  such  a  case  the  l^gaUfy 
of  his  election  might  have  been  examined  and  settled."  Here  is  a 
strong  intimation  that  an  election  thus  obtained  is  Toid,  and  suob 
is  the  fair  inference  to  be  deduoed  from  the  other  cases  in  that 
State.  If  Toid,  it  is  because  the  means  employed  to  secure  the 
election  contain,  so  far  as  the  public  and  the  State  are  concerned, 
all  the  essential  elements  of  bribery.  It  should  also  be  observed, 
that  the  question  in  that  State  was  not  presentiad  by  any  oonstita- 
tional  or  statutory  provision,  but  was  considered  entirely  on  oonK 
mon-law  grounds. 

In  Alvard  v.  Coain,  30  Pick.  418,  the  court  say:  ''We  fully 
recognize  the  validity  of  the  objection  to  the  sale  of  offices,  whe&er 
viewed  in  a  moral,  political  or  legal  aspect  It  is  inconsistent  with 
sound  policy.  It  tends  to  corruption.  It  diverts  the  attention  of 
the  electors  from  the  personal  merits  of  the  candidates  to  the  prioe 
to  be  paid  for  the  office.  It  leads  to  the  election  of  incompetent 
and  unworthy  officers,  and  on  their  part  to  extortion  and  fraudu- 
lent practices  to  secure  a  remuneration  for  the  price  paid.  Nor 
can  we  discover  a  difference  in  principle  between  the  sale  of  an 
office  for  a  valuable  consideration  and  the  disposing  of  it  to  the 
person  who  will  perform  its  duties  for  the  lowest  compensation, 
In  our  opinion  the  same  objection  lies  against  both.''  That  court 
thus  agreed  to  the  doctrine  of  the  New  Hampshire  court,  but  held' 
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that  a  oolleotor  of  taxes  was  not  within  the  principle,  because  &i» 
employment  is  not  a  public  ofBoe. 

A  Tory  notable  oa^,  in  which  the  same  principle  was  applied  bj^ 
the  legidatare  of  Massachusetts,  ooonrred  in  the  year  1810.  It. 
seems  that  certain  towns  were  each  entitled  to  scTeral  representa- 
tives in  the  legislature,  and  among  them  the  town  of  Gloucester 
was  entitled  to  six  representatiTes.  Each  town  wiu  required  by^ 
law  to  pay  its  own  members,  and  for  economical  reasons  the  town 
of  Gloucester  usually  returned  but  two  instead  of  six.  For  politic 
cal  reasons  it  was  thought  desirable  that  the  town  should  elect  a- 
full  delegation,  and  thereupon  certain  indiyidiuds,  with  a  riew  ta 
induce  the  town  to  do  so,  gave  a  bond  for  the  use  of  the  inhabit- 
ants, conditioned  that  the  whole  expense  of  a  full  representation 
should  hot  exceed  the  pay  of  two  members,  and  six  members  were- 
accordingly  elected.  Although  the  members  elect  had  no  agency 
in  procuring  such  bond  to  be  given,  the  house  of  representatives^ 
by  a  vote  of  224  to  186,  declared  the  election  void  and  the  seatt 
of  the  whole  delegation  from  Gloucester  vacated.  Beports  of  Oon* 
nroverted  Election  Oases,  by  Gushing,  Storey  &  Josselyn  (Mass.),  97r 
Olouceaier  Case. 

The  doctrine  which  we  think  is  established  by  the  foregoing 
authorities,  and  which  we  believe  to  be  sound  in  principle,  is,  that 
a  vote  given  for  a  candidate  for  a  public  office  in  consideration  of 
his  promise,  in  case  he  shall  bo  elected,  to  donate  a  sum  of  mone^' 
or  other  valuable  thing  to  a  third  party,  whether  such  party  be  an 
individual,  a  county,  or  any  other  corporation,  is  void.  The  power 
to  reject  such  vote  is  not  vested  in  the  election  canvassers,  but  is 
vested  in  the  court  which  is  called  upon  to  determine  judicially 
the  result  of  the  election. 

The  grounds  upon  which  this  doctrine  is  based,  are  so  clearly 
and  fully  stated  in  the  above  extracts  from  the  authorities,  that  it 
seems  unnecessary  to  repeat  them.  Indeed,  every  intelligent  per* 
son  knows  that  free,  unbiased,  and  (in  the  language  of  some  of  the 
books)  indifferent  elections  are  absolutely  essential  to  the  existence 
of  free  institutions. 

It  was  argued  by  the  learned  attorney-general,  that  the  proposi- 
tion made  by  the  relator  to  the  voters  of  Vernon  county  was  merely 
a  protest  against  high  salaries,  and,  being  in  the  direction  of  reform 
and  economy  in  public  expenditures,  should  rather  be  commended 
than  censured.    Promises  made  to  the  people  by  candidates  for 
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pablic  ofSoe,  that,  if  elected,  they  will  practice  a  rigid  economy  in 
the  expenditures  of  their  several  departments,  are  unobjectionable; 
and  if  the  successful  candidate  fulfills  his  pledges  in  tiiat  behalf, 
he  is  entitled  to  commendation.  In  such  case,  the  candidate  only 
promises  to  perform  a  legal  and  moral  duty.  For  example,  should 
a  candidate  for  governor  promise  that,  if  elected,  he  would  di8« 
charge  all  persons  employed  by  the  State  whose  services  are  not 
needed,  or  that  he  would  prevent  all  unnecessary  expenditures  of 
public  funds,  so  far  as  he  may  have  power  to  do  so,  lliis  is  only  a 
promise  that,  if  elected,  he  will  in  those  respects  faithfully  perform 
the  duties  of  his  office.  In  other  words,  it  is  a  promise  that  he 
will  not  violate  his  official  oath.  But  should  such  candidate  pro* 
pose  to  the  voters  and  tax  payers  of  the  State,  that  if  they  will  oleot 
him  to  the  office  of  governor  he  will  serve  the  State  therein  gratui- 
tously  or  for  one-half  of  the  salary  allowed  by  the  constitution,  and 
pay  the  rent  of  an  executive  office  and  the  expenses  of  fuel,  sta- 
tionery and  other  incidentals  pertaining  thereto,  out  of  his  own 
pocket,  his  proposition  has  an  entirely  different  aspect  In  the 
one  case  the  candidate  promises  that  if  he  is  elected  he  will  regard 
his  official  oath  and  faithfully  and  honestly  discharge  his  official 
duty;  while  in  the  other  case  he  proposes  to  buy  the  office  with  prom- 
ises to  pay  therefor  in  personal  services  or  money,  or  both.  The 
one  tends  to  economy  and  true  reform,  but  the  tendency  of  the 
other  is  to  introduce  into  elections  a  most  mischievous  element^ 
very  nearly  allied  to  bribery;  an  element  which  never  has  been  tdl* 
crated  (and  never  can  be  with  safety)  by  any  free  government 

But  we  are  told  that  propositions  similar  to  that  of  the  relator 
are  very  frequently  made  by  candidates  for  public  offices.  We  have 
seen  no  case  in  the  books,  and  none  is  within  the  recollection  of 
any  member  of  this  court,  before  the  present  case  was  brought  to 
<mr  nonce,  where  a  candidate  for  an  important  judicial  office  has 
offered  to  donate  money  or  official  services  to  the  public  as  a  con- 
sideration for  his  election.  We  must  be  permitted,  therefore,  to 
doubt  whether  such  transactions  are  of  frequent  occurrence.  On 
the  contrary,  we  think  they  are  not  sustained  by  an  enlightened 
public  sentiment,  and   that  they  occur  very  rarely. 

If  the  course  pursued  by  the  relator  should  receive  judicial  sanc- 
tion, it  is  more  than  probable  that  all  those  public  offices  which 
are  deemed  desirable,  would,  in  time,  become  the  objects  of  peon- 
niary  bids  or  offers,  and,  in  many  cases,  would  be  bestowed  npon 
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the  highest  bidders  without  mach  regard  to  their  fitness  for  th» 
positions  thus  purchased  by  them.  At  least  such  would  be  the  in- 
eritable  tendency.  The  evils  of  such  a  condition  are  of  very  grave 
import;  and  we  are  warned  by  the  experience  and  the  wisdom  of 
centuries,  to  avoid  them.  When  our  elections  to  fill  public  ofiioea 
cease  to  express  the  free.,  intelligent  and  unbiased  judgment  and 
choice  of  the  electors;  when  they  shall  be  controlled  or  materially 
influenced  by  pecuniary  offers  made  by  the  candidates,  whether  to- 
the  electors,  or  to  the  municipality  (which  is  but  the  aggregation 
of  the  electors) — a  most  vital  condition  of  free  government  will  be 
disregarded.  The  tendency  might  be,  in  such  case»  to  banish  from 
the  public  service  all  who  will  not  pay  for  the  privily  of  being 
employed  therein,  and  to  fill  it  with  less  scrupulous,  and  there- 
fore less  trustworthy  and  less  deserving  men.  Elections  by  the 
people  might  thus  cease  to  express  the  free  and  unbiased  judgment 
and  will  of  the  people,  but  might  be  controlled  by  mercenary  con 
siderations,  either  public  or  private,  or  both,  and  would  thus 
speedily  and  justly  fall  into  public  contempt 

So  far  as  we  are  advised,  no  judicial  tribunal  has  given  any  coun- 
tenance whatever  to  any  practice  or  act  which  tends  in  that  direo* 
tion,  but  the  courts  have  steadily  held  that  popular  elections  must 
be  kept  free  from  any  taint  of  corruption,  and  from  aU  improper 
or  unlawful  influences  whatever.  We  have  no  disposition  to  depart 
from  this  line  of  adjudication.  On  the  contrary,  were  the  opposite 
doctrine  asserted  in  any  of  the  cases,  we  should  not  follow  thenu 
We  would  not  hold  that  a  man  may  buy  a  public  oflBoe,  especially 
a  most  important  and  resi)onsible  judicial  ofiSce,  just  as  he  would 
buy  a  horse  at  auction,  that  is,  by  offering  to  pay  more  for  it  than 
any  other  person  is  willing  to  pay.  We  can  never  give  the  sanction 
of  this  court  to  a  doctrine  so  pernicious. 

Reference  should  be  made  to  the  cases  which  have  sustained  the 
validity  of  bids  or  pecuniary  offers  to  secure  the  location  of  public 
buildings  at  some  particular  place.  We  have  no  controversy  with 
these  cases  here.  The  distinction  between  the  election  of  public 
ofScers  to  whom,  for  the  time  being,  the  exercise  of  the  fnnctiona 
of  sovereignty  is  intrusted,  and  the  mere  choice  of  a  site  for  a  pub- 
lie  building,  is  quite  apparent  The  former  involves,  or  may  in* 
vole,  the  integrity  of  the  government  and  preservation  of  the  prin< 
eiples  upon  which  it  is  founded;  while  the  latter  is  only  a  mattef 
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-of  public  oonTenienee  or  pecuniary  interest,  inyoMng  no  innda- 
mental  principle  whatever. 

It  follows  from  the  foregoing  views,  that  if  the  defendant  sno- 
•eeeds  in  showing,  as  he  alleges  in  his  answer,  that  a  namber  of  the 
•electors,  exceeding  the  majority  of  the  relator,  were  infinenoed  to 
vote  for  the  relator  solely  by  reason  of  the  offers  or  propositions 
made  by  him  as  aforesaid,  the  votes  obtained  should  be  rejected, 
«nd  the  defendant  adjudged  entitled  to  the  office. 

The  demurrer  to  the  answer  must  therefore  be  overruled* 

Demurrer  (werruUtL 


Oxism  Thbbshiko  Maohikb  GoicpAjnr  v.  SmxH. 

<S6Wte.M0 

OoiU'^cainnet  he  recovered  afUr  psywKitf  ^  d&bi. 

a  creditor,  after  oommendiig  sn  setlon  to  reeover  Us  debt,  aeoepta  pajmsni 
of  the  unoant  due,  he  cannot  proceed  with  the  aetloB  to  recover  costs. 

ACTION  upon  a  promissory  note  in  which  the  following  special 
verdict  was  found:  '^That  on  the  18th  of  March,  1873, 
defendants  paid  to  plaintiff's  attorney  the  principal  and  interest  on 
the  promissory  note  described  in  the  complaint,  in*fnll;  that  plain- 
tiff's attorney  accepted  the  money,  but  claimed  $17  costs,  which 
defendants  refused  to  pay,  and  plaintiff's  attorney  kept  the  note 
«nd  refused  to  surrender  it  until  the  costs  were  paid;  and  that  on 
the  17th  of  March,  1873,  the  summons  and  complaint  in  this  action 
were  delivered  to  the  sheriff  of  the  county  of  Winnebago,  with  the 
bona  fide  intention  and  design  to  have  them  served  upon  the  de- 
fendants; that  said  summons  and  complaint  were  actually  served 
on  the  28th  of  March,  1873;  that  on  th^  said  17th  of  March,  1873, 
both  of  the  defendants  were  actual  residents  of  the  county  of  Win- 
nebago; that  there  is  in  said  note  an  agreement  to  pay  to  the  plain- 
tiff five  per  cent  for  attorney's  fees  if  suit  be  brought  on  said  nota** 
Upon  this  verdict  plaintiff  had  a  judgment  for  oosts,  from  whioh 
defendants  appealed. 

lUker  S  Weisbrod,  for  appellants. 
Jackeon  S  HdUey^  contra. 
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Btajt,  0.  J.  The  Code  appears  to  sanction  the  pendency  of  an 
action  in  pais;  a  dangerous  anomaly^  tending  to  alfase.  It  is  not 
necessary,  however,  to  decide  when  this  suit  was  commenced.  Be- 
cause, whether  it  was  commenced  or  not»  the  acceptance  by  the 
plaintiffs  of  full  payment  of  the  amonnt  due  on  the  note  ex- 
tingaished  their  right  to  prosecate  it.  It  may  be  that  the  plain- 
tiffs might  have  refused  the  payment,  and  prosecuted  the  suit  to 
judgment  for  damages  and  costs.  But  they  could  not  receire  the 
damages  and  resenre  the  right  to  prosecute  the  suit  for  costs. 
Canfield  v.  School  District^  19  Oonn.,  529;  Ayer  t.  Ashmead,  81  id. 
447;  BtieU  y.  Ihwer,  39  id.  462;  S.  C,  12  Am.  Bep.  414;  and  other 
cases  cited  by  the  appellants.  We  take  it  that  the  Code  does  not 
sanction  the  other  anomaly,  that,  upon  issue  joined  in  an  action 
aounding  in  damages,  the  plaintiff  may  reooyer  cost,  without 
damages,  as  happened  in  this  case.  In  such  cases  the  right  to  io> 
ooyer  oosts  ia  a  mere  incident  of  the  right  to  reooyer  damages. 

nUjudgmefU  of  the  eouri  below  is  revereed. 


Ba48  t.  Thb  OmoAeo  &  NoBTH-wssmor  Railwat  Oa 

CnWla.4HU 

1 

▲  fSgnlatkNi  of  a  lailfoad  eompan  j,  setting  apart  one  ear  of  each  pawsBgw 
train  for  women  and  the  men  aocompan jing  them,  Is  reasonable. 

If  there  be  no  sitting  room  In  the  ordinary  passenger  ears  for  men  ezdnded 
bj  the  regnlation  from  the  car  for  women,  and  there  be  room  to  seat  them 
In  the  Utter  ear,  it  is  the  dut  j  of  those  having  charge  of  the  train  either  te 
admit  them  to  such  car,  or  to  make  room  for  them  in  the  ordinary  cars  bj 
admitting  others  to  the  women's  car. 

Where  a  man  Is  unable  to  find  a  seat  in  the  ordinary  cars,  and  is  not  fni^. 
nished  with  one  within  a  reasonable  time,  by  the  officers  of  the  train,  he 
may  enter  the  women's  car,  provided  there  be  a  aeat  for  him  there  and  he 
can  enter  peaceably  and  unforbidden,  and  he  is  entitled  to  remain,  unleai 
fnmiihed  with  a  aeat  elsewhere ;  but  he  has  no  right  to  attempt,  by  foroe« 
to  enter  the  car. 

ACTION  to  recover  damages  for  injuries  reoeiyed  by  an  alleged 
wrongful  expulsion  from  defenduits'  oars. 
The  plaintiff  alleged  thaty  on  June  4,  1873,  he  was  a  passengei 
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on  defendauts'  train  from  Fond  da  Lac  to  Apple  ton  ;  that  there 
waSy  when  he*  entered  the  train,  no  sitting  room,  except  in  the 
fmoking  car,  and  in  the  rear  car  of  the  train ;  that,  after  riding  in 
the  smoking  car  a  part  of  the  way,  he  left,  on  finding  it  offensiye, 
and  entered  the  rear  car,  while  the  train  was  in  motion  and  was  cross- 
ing a  river;  that  thereupon,  defendants'  servants  employed  in  man- 
aging the  train,  forcibly  seized  him  and  violently  pushed  and 
dragged  him  oat  of  said  car  and  apon  the  platform,  withoat  hay* 
ing  first  reqnested  him  to  leave  the  car,  or  giving  any  explanation, 
thereby  injaring  his  person  and  endangering  his  life. 

The  answer  denied  most  of  these  allegations,  and  alleged  that 
the  car  into  which  plaintiff  thns  entered,  was  set  apart,  by  a  rega* 
lation  of  the  company,  for  ladies  and  the  gentlemen  accompanying 
them,  as  plaintiff  knew;  that  plaintiff  was  so  informed  before 
entering  the  car,  and  that  he  conld  not  go  in,  and  that  he  was 
reqnested  to  take  a  seat  in  the  car  next  in  front,  in  which  there 
were  vacant  seats,  and  that  defendants'  servants  nsed  only  the 
necessary  force  to  remove  plaintiff. 

Plaintiff's  evidence  tended  to  prove  the  allegation  of  the  com- 
plaint, and  that  he  was  in  the  ladies'  car,  and  going  dowQ  tiie  aisle, 
when  he  was  seized  by  the  brakeman  and  forcibly  removed  to  the 
platform;  that  in  the  scnffle  his  hand  and  arm  were  oat  and 
braised,  and  his  ring  and  cane  broken;  that  there  were  vacant 
seats  in  the  ladies'  car,  bat  not  in  the  other  cars;  that  he  knew  of 
the  regalation  concerning  the  ladies'  car,  bat  that  he  had  ridden  in 
that  car,  and  known  others  to  ride  in  it,  nnaocompanied  by  ladies^ 
many  times.  Evidence  was  introdnced  ander  objection,  tending 
to  show  that  it  was  cnstomary  for  the  brakeman  to  admit  gentle- 
men withoat  ladies  to  this  car,  on  receiving  a  littie  money  or  other 
consideration;  that  the  smoking  car  was  rndely  famished,  with 
wooden  seats,  and  was  a  second-class  car;  that  there  was  only  one 
other  car  beside  the  ladies'  car,  and  that  the  latter  was  not  fall,  but 
all  the  seats  of  the  other  car  were  filled. 

The  evidence  for  the  defense  tended  to  show  that  the  rear  car 
was  set  apai*t  for  ladies  and  for  gentlemen  accompanying  them;  that 
it  was  the  eastern,  when  the  brakeman  knew  there  was  no  room  in 
the  other  cars,  from  his  own  observation,  to  allow  gentlemen  to  go 
into  the  ladies'  car;  that  this  regulation  was  for  the  protection  of 
ladies,  and  its  enforcement  rested  somewhat  in  the  discretion  of  the 
brakeman;  that  at  the  time  of  the  difficnlty  there  were  vacant 
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•Mts  in  the  gentlemen's  car;  that  the  plaintiff  was  notified  by  the 
brakeman  not  to  go  into  the  ladies'  ear,  and  was  requested  to  take 
a  seat  iu  the  other  car,  or  to  wait  until  the  conductor  uime,  and 
that  the  person  who  assisted  in  pushing  the  plaintiff  had  nothing 
to  do  with  the  train* 

The  court  chained  the  jury,  among  other  things,  in  substance, 
that  the  regulation  excluding  gentlemen  unaccompanied  by  ladies 
from  the  ladies'  car,  while  there  were  suflScient  room,  and  comfort- 
able seats  in  other  cars,  and  that  admitting  others  into  that  car 
when  the  brakeman  knew  that  the  other  cars  were  crowded,  was  a 
reasonable  one,  and  that  the  company  might  reasonably  enforce  it. 
**  But  to  entitle  the  company  so  to  enforce  the  regulation,  I  think 
it  should  have  been  obserred  and  kept  by  the  company  itself;  and 
that,  if  yon  find  from  the  evidence  that  the  company,  by  its  ofB- 
cers,  at  and  before  the  time  when  the  plaintiff  was  a  passenger,  as 
shown  in  this  case,  was  in  the  daily  habit  of  disregarding  the  regu- 
lation, by  allowing  persons  other  than  ladies  and  gentlemen  accom- 
panied by  ladies,  to  ride  in  that  car,  then  the  company  cannot  insist 
that  such  other  persons,  so  allowed  to  enter  that  oar,  were  not  law- 
fully entitled  to  their  seats  therein." 

l^e  instructions  given  and  refused  as  to  the  right  of  the  plain  till 
to  enter  the  ladies'  oar  are  sufficiently  stated  in  the  latter  part  of 
the  opinion. 

Verdict  for  the  plaintiff,  for  $4,500,  and  judgment  aooordingly, 
from  which  the  defendant  appealed. 

William  Rug&r,  for  appellant 
IhjfJar  S  Sutherlandf  for  respondent 

Btav,  0.  J.  The  learned  judge  of  tiie  court  below  charged  the 
jury  that  the  appellant's  regulation,  setting  apart  a  oar  in  each 
passenger  train  primarily  for  the  separate  use  of  women  and  men 
traveling  with  them,  is  a  reasonable  one.  He  did  not  submit  the 
question  to  the  jury,  and  both  parties  appear  to  have  assented  to 
tiie  instruction. 

The  general  rule  to  be  found  in  the  books  is,  that  the  reasonable* 

ness  of  such  regulations  is  a  mixed  question  of  law  and  fact,  to  be 

submitted  to  the  jury  under  proper  directions.    1  Bedl  on  Rail- 

wajBy  88»    And  at  least  one  court,  pointing  the  distinction  between 
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by-lawi  of  a  oorpontioik^  afFeoting  the  corporators  only,  and  tegU" 
lations  affecting  third  persons^  has  held  that  the  reasonableneflB  of 
such  by-laws  rests  in  their  lawfolnessy  and  is  therefore,  a  pore 
qaestion  of  law,  whQe  the  lawfulness  of  such  regulations  rests  in 
their  reasonablenesSy  and  is  therefore  a  pure  question  of  &ot; 
St^e  y.  Overton,  4  Zabr.  435;  Morris  4k  B.R.  R.  Oo.j.  Agros,  6 
Dutch.  393.  We  cannot  think  that  the  latter  proposition  is  well 
founded  in  principle  or  sustained  by  authority,  as  applied  to  legu* 
lations  affecting  passengers  by  railroad  in  tranaiiu.  Many  cases^ 
without  passing  expressly  qn  the  point,  deal  with  the  propriety  of 
such  regulations  as  with  a  question  of  law.  Even  in  the  case  in  4 
Zabrislde,  the  court  does  so  arguendo.  Perhaps  it  is  practically  so 
ill  plain  cases.  For  courts  would  not  hesitate  to  oYerrule  the  find- 
ings of  juries  against  their  own  clear  views  of  the  reasonableness 
or  unreasonableness  of  such  regulations.  But  there  may  well  be 
cases  of  doubt,  largely  of  the  nature  of  questions  of  facU  in  which 
courts  would  not  be  justified  in  declining  to  take,  or  in  disregard'^ 
iug,  the  finding  of  the  jury.  It  may  be  said  to  partake  of  the 
character  of  debatable  ground  between  court  and  jury,  and  is  so 
properly  held  to  be  a  mixed  question  of  &ct  and  law.  Oommon- 
iDeaUh  y.  Power,  7  Mete.  596;  Day  v.  Owen,  5  Mich.  520.  And  it  is 
always  proper  to  submit  the  question,  under  instructions,  to  the 
jury.    Jeneks  v.  Coleman,  2  Sumn.  221. 

In  this  case,  regarding  it  in  the  lij^t  dt  a  question  of  law,  we 
entirely  concur  with  the  court  below  in  the  opinion  that  the  regu- 
lation in  question  is  an  eminently  reasonable  and  proper  one. 

In  Jeneks  v.  Coleman,  Mr.  Justice  Sxoby  likens  the  duties  of 
carriers  of  passengers  by  steamboat  to  those  of  innkeepers.  And  in 
CommonweaUh  v.  Power,  Shaw,  0.  J.,  after  saying  that  the  own- 
ers of  steamboats  and  railroads  are  in  this  respect  on  the  same  foot- 
ing, adds:  *'An  owner  of  a  steamboat  or  railroad,  in  this  respect, 
is  in  a  condition  somewhat  similar  to  that  of  an  innkeeper,  whose 
premises  are  open  to  all  guests.  Yet  he  is  not  only  empowered,  but 
he  is  bound,  so  to  regulate  his  house,  as  well  with  regard  to  the 
peace  and  comfort  of  his  guests  who  there  seek  repose,  as  to  the 
peace  and  quiet  of  the  vicinity,  as  to  repress  and  prohibit  all  dia* 
orderly  conduct  therein ;  and  of  course  he  has  a  right  and  is 
bound  to  exclude  from  his  premises  all  disorderly  persons,  and  all 
persons  not  conforming  to  .  regulations  neoessaiy  and  proper  io 
secure  such  quiet  and  good  order.''  f 
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This  aathoritative  oomparison  of  the  daties  of  nflroad  oompuiies 
to  their  passengers,  to  those  of  innkeepers  to  their  goeets^  is  very 
•nggestiye  of  the  scope  of  the  former.  See  Day  t.  Owm  and 
J&ncks  v.  Coleman,  itupra;  Ghamberlain  t.  Ckandkr,  8  Maaoiii,  MS; 
Nie^  y.  Clark,  1  GlifE.  146. 

And  of  course  the  power  to  regulate  must  be  commensurate  with 
the  duty  to  care  for  and  protect.     1  Bedf.  88-92. 

The  use  of  railroads  for  the  common  carriage  of  passengers  Has 
not  only  rastly  increased  trayel  generally,  but  has  also  specially  led 
women  to  travel  without  male  companions.  To  such,  the  proteo- 
tion  which  is  a  natural  instinct  of  manhood  toward  their  sex,  is 
specially  due  by  common  carriers.  Chamberlain  v.  Chandler  and 
Xieio  y.  Clark,  eupra.  And,  in  yiew  of  the  crowds  of  men  of  all 
torts  and  conditions  and  habits  constantly  traveling  by  railroad,  it 
appears  to  us  to  be  not  only  a  reasonable  regulation,  but  almost  if 
not  quite  a  humane  duty,  for  railroad  companies  to  appropriate  a 
oar  for  each  passenger  train  primarily  for  women  and  men  aooom- 
panying  them;  from  which  men  unaccompanied  by  women  should 
be  excluded,  and  even  women  or  men  accompanying  women  of 
oflensiye  character  or  habits;  so  as  to  group  women  of  good  char- 
acter on  the  train  together,  sheltered  as  far  as  practicable  from 
annoyance  and  insult  It  is  a  severe  comment  on  our  dviliaation 
that  such  a  regulation  should  be  necessary;  but  the  necessify  is 
patent  to  all  experience  and  intelligence.  And  the  regulation  not 
only  comes  within  the  principle  established  in  all  cases  we  have 
e^mined,  but  has  judicial  sanction.  iXaie  v.  Overion,  supra; 
PMsburgh,  F.  W.4kCh.IL  R.  Co.  v.  Binds,  63  Penh.  St.  612. 

It  is  not  enough  that  the  regulation  is  reasonable ;  it  must  be 
reasonably  enforced.  And  we  are  unable  to  agree  with  the  learned 
judge  of  the  court  below  in  the  opinion  that  such  a  regula- 
tion, to  remain  valid,  must  be  strictly  and  uniformly  enforced. 
We  cannot  think  that  the  occasional  use  or  even  abuse  of  a  discre- 
tion to  admit  into  the  ladies'  car  persons  not  admissible  under  the 
letter  of  the  regulation,  can  operate  to  abrogate  the  regulation 
itsell  There  may  well  be  cases  of  age,  or  infirmity,  or  other  ground 
of  disciimination,  in  which  the  regulation  need  not  be  rigidly 
enforced.  And  the  regulation  for  the  convenience  of  some  passen- 
gers should  not  be  enforced  to  the  violation  of  the  rights  of  other 
passengers.  Kailroad  companies  have  no  right  to  overcrowd  their 
trains  to  the  inconvenience  of  passengers.    2  Bedf.  217 ;  PtUsr 
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twr^Ay  i^.  Jf .  ot  Ch,  IL  B.  Co.  t.  Hinds,  supra.  Pasdekigen  are 
entitled  to  seats,  and  it  is  the  duty  of  the  oflSeials  of  the  traiti  to 
see  that  they  have  them.  If  passengers  appropriate  more  tfaaii  cM^ 
seat  ea^h,  leaying  others  without  seats,  it  is  not  the  duty  or  the 
right  of  the  hitter  to  wrangle  or  straggle  with  the  former  for  seats; 
it  is  the  duty  of  the  proper  oflScers  of  the  train  to  regnldte  that.  It 
is  essentia]  that  good  order  should  preTail  on  every  passenger  train; 
and  it  is  not  likely  always  to  prevail  on  crowded  trains,  if  the  dig* 
nitarios  of  the  train  leave  the  passengers  to  shift  and  scramble  tot 
themselves.  And  if  there  be  not  sitting  room  for  passengers  ex- 
claded  by  the  regulation  from  the  ladies'  car,  and  there  be  room  to 
seat  them  there,  they  cannot  be  left  standing  without  breach  of  the 
contract  of  carriage.  But  in  such  case,  in  the  admission  of  male 
passengers  into  the  ladies'  car,  the  object  of  the  regulation  must  be 
regarded  and  observed ;  and  it  must  necessarily  rest  |ii  the  discre-^ 
tion  of  the  proper  officials  of  the  train  to  select  those  to  be  admit- 
ted.  This  discretion  must  be  somewhere ;  and  the  good  order  of 
the  train  and  the  object  of  the  regulation  are  not  compatible  with 
the  choice  of  passengers  to  make  their  way,  at  will  and  without 
license  or  excuse,  into  a  car  from  which  the  regulation  primarily 
excludes  them.  In  such  cases,  as  in  others,  it  would  not  comxK>rib 
with  the  comfort  and  convenience  of  the  passengers,  not  always 
with  their  safety,  for  some  of  tiiem  to  assert  their  rights  with  a 
strong  hand.  And  the  safety  and  comfort  of  the  passengers  gene- 
rally are  not  to  give  way  to  the  safety  or  convenience  of  one  or  of  a 
few.  Dap  V.  Owen,  supra.  For  all  violations  of  their  rights  ae 
passengers,  all  passengers  have  their  remedy  by  action  on  the  con- 
tract of  carriage;  but  they  must  submit  to  the  necessary  and  ieaeon» 
able  discipline  of  the  train. 

'*  When  carriers  undertake  to  convey  passengers  by  the  powerful 
but  dangerous  agency  of  steam,  public  policy  and  safety  require 
that  they  be  held  to  the  greatest  possible  care  and  diligence.  The 
personal  safety  of  passengers  should  not  be  left  to  the  sport  of 
chance  or  the  negligence  of  careless  agents.  Any  negligence,  in 
such  cases,  may  well  deserve  the  epithet  of  grossJ^  P.  Ji  R.  R.  R. 
Co.  V.  Derhyy  14  How.  468.  ''  The  right  and  duty  of  the  defendant 
in  .unning  the  road,  to  establish  and  enforce  reasonable  regulations 
foa  the  government  of  the  line,  has  been  frequentiy  recognised  by 
the  courts  in  this  country.  The  safety  and  security  of  the  travel* 
i^g  public,  as  well  as  the  interest  of  the  railroad  itself,  require  thai 
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the  right  and  duty  eziet  and  be  enforced*  Upon  that  groand  it 
has  been  held  that  the  defendants  and  their  soirants  may  not  only 
ezclnde  those  who  refuse  to  pay  their  fare,  or  to  comply  with  snch 
reasonable  regulations  as  are  made  for  their  government,  but  they 
may  also  rightfully  inquire  into  the  habits  or  motives  of  those  who 
olaim  the  right  of  passage.  While  the  law  requires  of  the  company 
the  adoption  of  snch  regulations  as  are  necessary  for  the  safety  and 
convenience  of  passengers  in  their  trains,  they  have  also  the  right 
to  adopt  such  reasonable  regulations  as  are  necessary  for  their  own 
security;  and  those  regulations  are  to  be  mutually  observed.  If 
they  are  not  complied  with  by  passengers,  the  company  may  not 
only  refuse  them  admission  within  their  cars,  but,  if  tliey  are 
within,  they  may  remove  them."    Stephen  v.  Smithy  29  Vt  160. 

These  views  are  sanctioned  by  many  reported  cases;  and  they 
impose  great  responsibility  on  railroad  companies,  and  devolve 
great  correlative  power  upon  officers  in  charge  of  passenger  trains. 
These  officers  may  be  guilty  of  acts  of  arbitrary  oppression,  beyond 
endurance,  toward  passengers,  which  might  warrant  resistance* 
But  we  feel  warranted,  by  principle  and  authority,  to  hold  that,  in 
the  enforcement  of  order  on  the  train,  and  in  the  execution  of 
reasonable  regulations  for  tlie  safety  and  comfort  of  the  passengers, 
and  for  the  security  of  the  train,  the  authority  of  these  officers, 
exercised  upon  the  responsibility  of  the  corporations,  must  be 
obeyed  by  passengers,  and  that  forcible  resistance  cannot  be  tol* 
erated.  They  act  on  the  peril  of  the  corporation,  and  their  own. 
Indeed,  as  that  fictitious  entity,  the  corporation,  can  act  only 
through  natural  persons,  its  officers  and  servants,  and  as  it,  of 
necessity,  commits  its  trains  absolutely  to  the  charge  of  officers  of 
its  own  appointment,  and  passengers  of  necessity  commit  to  them 
their  safety  and  comfort  in  transitUj  under  conditions  of  such  peril 
and  subordination,  we  are  disposed  to  hold  that  the  whole  power 
and  authority  of  the  corporation,  |^o  Imc  vicBy  is  vested  in  these 
officers;  and  that,  as  to  passengers  on  board,  they  are  to  be  consid* 
ered  as  the  corporation  itself,  and  that  the  consequent  authority 
and  responsibility  are  not  generally  to  be  straitened  or  impaired  by 
any  arrangement  between  the  corporation  and  the  officers,  the  cor* 
poration  being  responsible  for  the  acts  of  the  officers  in  the  conduct 
and  government  of  the  train,  to  the  passengers  traveling  by  it,  as 
the  officers  would  be  for  themselves,  if  they  were  themsQlves  tne 
owners  of  the  road  and  train.    We  consider  this  rule  essential  to 
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public  convenience  and  safety,  and  sanctioned  by  great  weight  ol 
authority.  OommanfoeaUh  v.  Patoer,  Day  v.  Owen,  Jenks  v.  Oot^ 
man,  Pittsburgh,  F.  W.  (iOh.B.R  Co.  v.  Hinds,  P.  d  R.  JL  B.  Oo. 
y.  Darby,  Chamberlain  v.  Chandler,  Nieto  v.  i^lark,  Stephen  t. 
Smith,  supra;  Moore  t.  Fitchburg  R.  R.  Co.,  4  Gray,  465;  Vinian 
v.  Middlesex  R.  R,  Co.,  11  Allen,  304;  Coleman  v.  N.  Y.  A  N.  H. 
R,  R.  Co.,  106  Mass.  160;  Sullivan  v.  P.  £  R.  R.  R  Co^  30  Penn.  St 
234;  Penn.  R.  R.  Co.  y.  Vandiver,  42  id.  865;  Sherley  \.  Bittinge, 
8  Bush,  147;  S.  C,  8  Am.  Eep-  451;  Higgins  v.^  Watervliet  T.  Co., 
46  N.  Y.  23;  7  Am.  Rep.  293;  Bait,  d  0.  R.  r!  Co.  v.  Blocker,  «7 
Md.  277;  Ch.,  B.  &  q.  R.  R.  Co.  v.  Parks,  18  IlL  460;  Qoddard  t. 
Grand  T.  R  R.  Co.,  67  Me.  202;  2  Am.  Sep.  89.  See  2  Bedl 
220,  230. 

On  the  trial  in  the  court  below,  there  was  evidence  tending  to 
show  that  the  respondent,  being  a  passenger  on  the  appellanti^ 
train,  to  which  a  ladies'  car  was  attached,  was,  with  other  nude 
passengers,  kept  by  the  oflScers  of  the  train  without  a  seat,  there 
being  no  unoccupied  seats,  except  in  the  ladies'  car;  that  he  had 
been  in  the  smoking  car,  in  which  he  was  not  bound  to  remain,  and 
that  he  and  others  stood  for  some  time  in  one  of  the  ordinary  pass- 
enger cars,  without  attention  from  the  officers  of  the  train.  If 
these  were  the  facts,  without  some  special  excuse  for  the  n^lect,  it 
is  plain  that  the  officers  of  the  train  were  guilty  of  breach  of  dutj 
to  the  passengers  so  left  standing.  There  was  evidence  tending  to 
show  that  the  respondent  then  went  to  the  ladies'  car  for  a  seat; 
that  he  found  the  door  at  first  locked,  but  that,  on  its  being 
unlocked  by  a  brakeman,  he  entered  or  attempted  to  enter  the  car. 
Whether  he  entered  the  car  peaceably  and  without  being  forbidden 
to  enter  it,  or  whether  he  was  forbidden  and  attempted  to  enter  the 
car  forcibly,  were  questions  on  which  the  evidence  was  conflicting; 
and,  under  the  instructions  given  to  the  jury,  the  verdict  does  not 
determine  the  fact.  In  either  case,  it  does  appear  that  he  was  forci- 
bly driven  upon  the  platform  of  the  car,  while  the  train  was  cross- 
ing a  river,  when  a  fall  from  the  platform  would  probably  have 
proved  fatal  to  him. 

In  the  circumstances  stated,  if  such  were  the  truth,  we  cannot 
think  that  the  respondent  was  bound  to  wait  the  slow  pleasure  of 
the  officials  of  the  train  to  give  him  a  seat,  if  the  ladies'  car  was 
open  to  his  peaceable  entrance.  If  so  open,  we  think  that  he  might 
weU  enter  it  for  a  seat;  for,  as  we  have  said,  the  regulation  for  con* 
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Tenienoe  should  give  way  to  the  right  of  oontract.  And  if  the 
offloen  of  the  train  neitiier  famished  him  with  a  seat  nor  forbade 
or  barred  his  entrance  into  the  ladies'  car,  we  are  inclined  to  regard 
it  as  equivalent  to  their  license  to  him  to  enter  it.  But  if  his  en- 
trance were  barred  or  forbidden,  we  cannot  hold  that  he  could  of 
right  attempt  by  force  to  enter  the  car.  If,  however,  being  neither 
barred  nor  forbidden,  he  entered  the  car  peaceably  and  was  peace- 
ably in  ity  where  there  was  a  seat  for  him,  to  which  he  was  entitled 
and  which  he  could  not  find  elsewhere,  we  hold  that  he  was  there 
rightfully.  Being  there  rightfully,  under  his  contract  of  carriage, 
we  cannot  recognize  any  right  of  any  ofScer  of  the  train  to  remove 
him  by  force;  certainly  not  without  proffering  him  a  seat  elsewhere. 
And  we  deem  it  our  duty  to  say  that  no  drcumstancee  could  have 
justified  the  brakeman,  if  such  were  the  fact,  in  violently  throwing 
the  respondent  on  the  platform  while  the  train  was  moving  over 
the  bridge.  Some  discretion  and  humanify  are  as  essential  to  such 
persons  as  zeal,  due  or  undue. 

The  questions  of  fact  as  to  the  entrance  of  the  respondent  into 
the  car,  and  the  manner  of  it,  as  we  have  stated  them,  and  on 
which  the  respondent's  right  to  recover  largely  depends,  do  not 
appear  to  us  to  have  been  properly  submitted  to  the  jury,  with 
proper  instructions  to  guide  them  in  their  finding. 

On  the  contrary,  the  learned  judge  refused  the  appellant's  request 
to  charge  the  jury  that,  if  the  respondent  attempted  to  enter  the 
ladies'  car,  after  being  refused  admittance  to  it,  he  was  a  wrong-doer 
in  it,  and  the  appellant's  servant  had  a  right  to  use  sufficient  force 
to  prevent  him  from  entering  the  car.  And  he  did  charge  the  jury 
that,  if  there  was  no  room  for  the  respondent  to  sit  in  any  of  the 
cars  except  the  smoking  and  ladies'  car,  he  had  a  right  to  enter  the 
ladies'  car,  although  there  was  a  regulation  to  the  contrary. 

The  instruction  refused  and  the  instruction  given  makes  it  mani- 
fest that  the  learned  judge  was  of  opinion  that,  being  without  a 
seat  in  the  other  cars,  the  respondent  had  a  right  to  enter  the 
ladies'  car,  by  force,  after  being  forbidden  to  enter  it.  There  was 
no  qualification  of  the  charge  given.  And  the  jury  must  have 
understood  it  as  we  da 

With  the  views  which  we  have  already  expressed,  we  have  no 
choice  but  to  hold  this  charge  to  have  been  erroneous,  and  to  re- 
verse the  judgment  of  the  court  below  and  remand  the  cause  for  a 
new  triaL  So  ordered. 
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Oboakxb  y.  Thx  Ghioaoo  akd  Nosth-wbstxbh^  Railway 

'  CoMPAinr. 

MatUr  and  MrMMl— IWiK^  ofraUroad  campan$f  far  wOffld  aeU  qfamUl^^atr. 

The  conductor  of  a  railroad  train  kinaed  a  female  pasBenger  againat  her  will^ 
for  which  act,  upon  learning  of  it,  the  companj  discharged  him.  In  an 
action,  by  the  passenger,  against  the  companj,  for  the  assault,  hM,  that  the 
companj  was  liable  for  oompensatorj  damages,  and  that  a  Terdict  for  $ljOOO 
was  not  excessive. 

ACTION  for  damages  alleged  to  have  been  occasioned  to  plaintiff 
by  defendant's  servant 

Plaintiff,  a  female,  about  twenty  years  of  age,  took  passage  on 
defendant's  train  from  Beedsbargh  to  Baraboo,  Wisconsin.  A  por- 
i:on  of  the  way  she  was  the  only  passenger,  and  the  condnotor 
came  and  sat  down  by  her,  and  asked  her  several  questions  as  to 
where  she  lived,  where  she  was  going,  etc  What  followed  was 
thas  sworn  to  by  the  plaintiff. 

*^  He  said,  *  I  suppose  you  are  married  like  all  the  rest  of  tho 
school  marmsF'  I  said,  ^  no  I  am  not'  Then  he  sat  up  nearer  to 
me,  and  put  his  hand  in  my  muff,  and  said  ^  there  is  room  for  twa 
hands  in  this  muff,  aint  there?'  I  said,  ^no  sir,  there  is  not  for 
yours,'  and  jerked  my  muff  away.  He  then  said,  '  my  hand  is 
pretty  dirty,  aint  it?  It  looks  as  though  it  needed  washing.'  I 
told  him  to  wash  then,  water  was  plenty.  He  then  said,  *  it  is 
thawing  considerable,  that's  so.'  I  had  the  tassel  of  my  muff  in 
my  hand,  tossing  it,  and  he  said,  '  If  you  don't  stop  twisting  that, 
you  will  wear  it  all  out'  1  said,  *I  don't  care  if  I  do.'  He  then 
said,  *  What  makes  you  look  so  cross  ? '  I  didn't  answer  him,  but 
'^nmed  away  from  him.  Pretty  soon  he  got  up,  and  I  supposed  he 
was  going  away.  He  stepped  to  the  side  of  my  chair,  threw  his 
arms  around  me,  and  held  my  arms  down.  Ho  threw  his  left  arm 
around  my  shoulder,  and  took  hold  of  my  arm  lietwecn  the  shoulder 
and  left  elbow  with  his  right  arm;  he  pressed  bis  elbow  on  my  right 
arm,  and  then  commenced  kissing  me.  I  said  '  ch,  let  me  go;  you 
will  kill  me.'  He  said,  'I  am  not  agoing  to  hurt  yon.'  Then  I 
naid}  'do  let  me  go;  I  will  jump  out  of  the  car,  if  you  will*'     J 
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tried  to  get  up  on  my  feet,  and  he  pushed  me  back  in  the  cbair, 
«Dd  said,  'I  aint  agoing  to  hurt  yoo.'  Then  I  said,  *  what  hare  1 
«Yer  done  to  you,  that  you  should  treat  me  in  this  way  P '  After  ha 
had  kissed  mo  five  or  six  times,  he  said,  *  look  me  in  the  eye,  and 
tell  me  if  you  are  mad.'  I  said,  *  Yes,  I  am  mad."  Plaintiff  oon-- 
tinned  in  the  car  until  she  reached  her  place  of  destination. 

It  appeared  from  the  cross-examination  that  the  conductor  ii 
•question  was  a  young  man;  that  plaintiff  had  never  seen  him  before^ 
and  that,  immediately  after  committing  the  acts  described,  he  left 
the  car.  It  also  appeared  that,  on- complaint  of  this  plaintiff,  he 
was  arrested  and  conyicted  on  a  criminal  charge  of  assault  and 
battery,  for  the  same  acts  here  complained  of,  and  was  fined  t^, 
and  committed  until  said  fine  and  the  costs  of  the  prosecution 
were  paid ;  and  that  he  was  discharged  from  the  employment  of  the 
defendant  company  immediately  ujion  its  being  informed  of  this 
eharge  against  him  by  plaintiff. 

In  behalf  of  the  defendant,  Mr.  Mackey,  an  attorney  at  law, 
testified  that  after  this  matter  came  to  the  knowledge  of  the  com- 
pany,  he  called  npon  plaintiff  in  its  behalf,  and  expressed  to  her  the 
regrets  of  the  company  at  what  had  occurred;  informed  her  that  it 
had  discharged  the  conductor,  and  stated  that  if  she  would  prose-* 
<mie  hiniy  it  would  **  furnish  her  the  money  to  prosecute  him 
sharply.''  He  further  informed  her  that  he  had  called  *'  to  find 
out  if  she  was  injured,  and  if  so,  to  make  her  ample  compensa- 
tion;'' to  which  she  replied,  ''that  she  was  not  actually  injured; 
that  there  was  no  actual  injury  to  complain  of."  On  his  cross-ex- 
amination the  witness  said  he  knew  that  Mr.  Lusk  was  plaintiff's 
attorney,  but  did  not  think  it  necessary  to  call  upon  him ;  and  that 
he  explained  to  plaintiff  that  the  comjMtny  was  sorry  she  had  not 
•commenced  suit  against  the  conductor. 

The  court  refused  a  nonsuit  and  instructed  the  jury,  in  sub- 
atance,  that  if  plaintiff,  whilst  a  passenger  as  above  stated,  was 
abused,  insulted  or  ill-treated  by  the  conductor  of  the  train,  defend- 
ant was  liable  to  her  for  such  injury  as  might  be  found  from  the 
•evidence  to  have  been  inflicted;  that  the  measure  of  damages  would 
be  such  compensation  as  the  jury  might  see  fit  to  award  for  the 
injury  sustained,  including  injury  to  the  feelings,  ''  the  elements 
of  which  are,  such  insult,  indignity,  contumely  and  the  like,  as 
•he  may  have  suffered; "  that  they  could  not  ''give  any  thing  by 
way  of  example  or  punishment,"  or  what  is  termed  vindictive  dam« 
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ages,  as  they  might  do  if  they  had  the  party  committing  the  aasaiill 
before  them  ;  and  that  they  were  not  to  be  governed  by  any  di£Eer* 
ent  rales  than  those  which  wonld  govern  them  if  the  action  wem 
against  an  individual,  situated,  in  reference  to  the  transaction, 
similarly  to  the  defendant  corporation;  that  they  were  not  to  assume 
that  phdntifF  had  received  any  other  injury,  in  reputation  or  other- 
wise, than  was  shown  by  the  testimony ;  and  that,  in  reference  ta 
the  point  or  points  upon  which  they  were  to  assess  damages,  thej 
were  to  be  governed  by  a  sound  discretion  and  good  judgment,  and 
give  such  damages  as  they  thought,  under  the  circumstances^ 
should  be  given.  Defendant  requested  the  court  to  instruct  the 
jury  that  upon  the  evidence  plaintiff  was  not  entitled  to  reoovert 
''the  acts  of  the  conductor  complained  of  not  having  been  com- 
mitted within  the  scope  of  his  employment  or  in  the  performanoa 
of  any  actual  or  supposed  duty  ;"  but  the  instruction  was  refused. 
Plaintiff  had  a  verdict  for  1 1,000  damages;  a  new  trial  waa 
denied ;  and  defendant  appealed  from  a  judgment  on  the  VBrdiok 

Smith  4i  Lamb  and  WiUiam  Rugerj  for  appellants 

John  W.  Lust  and  C.  C.  BemingUmy  for  respondent 

By  AX,  0.  J.  L  We  cannot  help  thinking  that  there  haa  been 
some  useless  subtlety  in  the  books  in  the  application  of  the  rule 
respondeat  superior,  and  some  unnecessary  confusion  in  the  liaUlilj 
of  principals  for  willful  and  malicious  acts  of  agents.  This  hat 
probably  arisen  from  too  broad  an  application  of  the  dictum  of 
Lord  Holt,  that  ''no  master  is  chargeable  with  the  acts  of  his  ser- 
vant but  when  he  acts  in  the  execution  of  the  authority  given  to 
him,  and  the  act  of  the  servant  is  the  act  of  the  master.  Middh- 
ton  V.  FowUr,  1  Salk.  282.  For  this  would  seem  to  go  to  ezouaa 
the  master  for  the  negligence  as  well  as  for  the  malice  of  his  ser* 
vant.  One  employing  another  in  good  faith  to  do  his  lawful  work, 
would  be  as  little  likely  to  authorise  negligence  as  malice ;  and 
either  would  be  equally  dehors  the  employment.  Strictly,  the  act 
of  the  servant  would  not,  in  either  case,  be  the  act  of  the  master. 
It  is  true  that  so  great  an  authority  as  Lord  Ebktozt  denies  this  in 
the  leading  case  of  McManus  v.  Orickett,  1  East,  106,  which  hat 
been  so  extensively  followed ;  and  again,  in  Mlis  v.  Tumor,  8 
Term,  531,  distinguishes  between  the  negligence  and  the  willfulness 
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of  the  one  act  of  the  agent,  holding  the  principal  for  the  negligenoe 
bat  not  for  the  willfulness.  It  is  a  singular  comment  on  these  sub- 
tleties, that  McManus  t.  Orichett  appears  to  rest  on  Middletan  t. 
Ibwler,  the  only  adjudged  case  cited  to  support  it ;  and  that  Jfitf- 
ttteian  t.  FowUr  was  not  a  case  of  malice^  bnt  of  negligence.  Lord 
Holt  holding  the  master  in  that  case  not  liable  for  the  negligenoe 
of  his  servanty  in  such  circumstances  as  no  court  could  now  doubt 
the  master's  liability.  In  spite  of  all  the  learned  subtleties  of  so 
many  cases,  the  true  distinction  ought  t6  rest,  it  appears  to  us,  on 
the  condition  whether  or  not  the  act  of  the  servant  be  in  the  course 
of  his  employment,  as  is  virtually  recognized  in  Ellis  t.  TStrner. 

But  we  need  not  pursue  the  subject  For,  however  that  may  be  in 
general,  there  can  be  no  doubt  of  it  in  those  employments  in  which 
the  agent  performs  a  duty  of  the  principal  to  third  persons,  as 
between  such  third  persons  and  the  principal.  Because  the  prin- 
cipal is  responsible  for  the  duty,  and  if  he  delegate  it  to  an  agents 
and  the  agent  fail  to  perform  it,  it  is  immaterial  whether  the  failure 
be  accidental  or  willful,  in  the  negligence  or  in  the  malioe  of  the 
agent ;  the  contract  of  the  principal  is  equally  broken  in  the  negli- 
gent disregard,  or  in  the  malicious  violation,  of  the  duty  by  the 
agent.  It  would  be  cheap  and  superficial  morality  to  allow  one 
owing  a  duty  to  another  to  commit  the  performance  of  his  duty  to 
a  third,  witiiout  responsibility  for  the  malicious  conduct  of  the 
substitute  in  performance  of  the  duty.  If  one  owe  bread  to  another 
and  appoint  an  agent  to  furnish  it,  and  the  agent  of  malice  furnish 
a  stone  instead,  the  principal  is  responsible  for  the  stone  and  its 
oonsequences.  In  such  case,  malice  is  negligence.  Gourts  are 
generally  inclining  to  this  view,  and  this  court  long  since  aflSrmed 
it 

In  Railroad  Co.  v.  Finney y  10  Wis.  388,  Dixon,  C.  J.,  says:  ''It 
was  insisted  by  the  counsel  for  the  plaintiffs  in  error,  that  in  no 
case  could  a  right  of  action  arise  against  the  principal,  for  th^  will- 
ful and  malicious  misconduct  of  the  agent,  unless  it  was  previously 
authorized  or  subsequently  ratified  by  him.  On  careful  examina- 
tion of  this  position,  we  are  satisfied  that  it  is  incorrect  The  case 
of  Weed  v.  P.  R.  R.  Co.,  17  N.  Y.  862,  will  be  found  to  be  a  clear 
and  well-reasoned  case  upon  the  subject  It  was  there  held  that  it 
was  no  defense  to  an  action  against  a  railroad  corporation,  for  its 
failure  to  transport  a  passenger  with  proper  dispatch,  that  the  delay 
was  the  willful  act  of  the  conductor  in  charge  of  the  titdn.    The 
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rnle  established  by  that  case,  as  we  think  with  much  roaaon, 
18,  that  where  the  misconduct  of  the  agent  causes  a  breach  of  tlM 
obligation  or  contract  of  the  principal,  there  the  principal  will  be 
liable  in  an  action,  whether  such  misconduct  be  willful  or  malicious^ 
or  merely  negligent  The  action,  though  undeniably  in  tort,  it 
treated  virtually  as  an  action  ex  contractu,  and  governed  by  the 
jame  rule  of  damages,  unless  the  malice  or  wantonness  of  the  agent 
18  brought  home  and  directly  charged  to  the  principal.  In  this 
•ease,  the  contract  between  the  plaintiff  and  defendant  was,  that  in 
•consideration  of  his  having  paid  to  them  the  fee  demanded,  they 
were  carefully  to  transport  him  in  their  cars  from  Madison  to 
Edgerton.  It  is  no  defense  for  their  breach  of  this  contract,  that 
it  was  occasioned  by  the  willful  act  of  their  agent.  The  corpora- 
tion  was  incapable  of  executing  it,  except  through  the  medium  of 
its  agents.  If  in  doing  so  they  violate  it,  no  matter  from  what 
motive,  their  acts  are  the  acts  of  their  principals,  who  hold  them 
out  to  the  world  as  cajiable  and  faithful  in  the  discharge  of  their 
duties.  In  no  other  way  could  the  company  be  held  to  a  perform- 
ance of  its  contracts."  This  was,  perhaps,  obiter  in  that  case; 
but,  with  a  single  qualification,  presently  made  and  not  material  in 
this  connection,  we  fully  reaflSrm  it  in  this  case. 

In  Bass  v.  Railway  Co,,  ante,  speaking  of  railroad  officers  in 
•charge  of  passenger  trains,  we  said:  **  They  act  on  the  peril  of  the 
oorporation,  and  their  own.  Indeed,  as  that  fictitious  entity, 
the  corporation,  can  act  only  through  natural  persons,  its  officen 
«nd  servants,  and  as  it,  of  necessity,  commits  its  trains  absolutely 
to  the  charge  of  officers  of  its  own  appointment,  and  passengers  ol 
necessity  commit  to  them  their  safety  and  comfort  in  tranaUn^ 
under  conditions  of  such  peril  and  subordination,  we  are  disposed  to 
hold  that  the  whole  power  and  authority  of  the  corporation,  pro 
hoc  vice,  is  vested  in  these  officers ;  and  that,  as  to  passengers  on 
board,  they  are  to  be  considered  as  the  corporation  itself ;  and  that 
the  consequent  authority  and  responsibility  are  not  generally  to  be 
straitened  or  impaired  by  any  arrangement  between  the  corporation 
and  the  officers,  the  corporation  being  responsible  for  the  acts  of 
the  officers  in  the  conduct  and  government  of  the  train,  to  the  pas- 
sengers  traveling  by  it,  as  the  officers  would  be  for  themselves,  ii 
they  were  themselves  the  owners  of  the  road  and  train.  We  oon< 
sider  this  rule  essential  to  public  convenience  and  safety,  and  sano- 
doned  by  great  weight  of  authority.''    We  have  carefully  reconaid* 
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ered  aU  that  was  said  in  Bass  v.  Railway  Ctob,  and  re-aifirm  tha- 
dootrine  of  that  case.  And  what  it  was  there  said,  in  the  passage 
oited,  we  were  disposed  to  hold,  we  now  hold,  with  a  tingle  qaalifi- 
oation  which  we  will  presently  make  and  ne^d  not  notice  here. 

So  far  as  they  relate  to  the  duties  of  railroad  companies  to  their 
passengers,  and  their  responsibility  for  the  officers  of  their  trains^ 
Railroad  Co.  t.  Finney  and  Bass  v.  Railway  Cb.  are  in  perfect 
accord,  though  the  latter  case  carries  the  principle  more  into  detail^ 
but  both  rest  on  the  same  principle. 

In  Bass  t.  Railway  Co.,  we  had  occasion  also  to  consider  some- 
what the  nature  of  the  obligations  of  railroad  companies  to  their 
passengers  under  the  contract  of  carriage  ;  the  ''  careful  transport 
tation  "  of  Railroad  Co.  v.  Finney.  On  the  authority  of  such  jurista- 
as  Stort,  J.,  and  Shaw,  0.  J.,  we  likened  them  to  those  of  innkeepers* 
And  speaking  of  female  passengers,  we  said:  '^To  such,  the  proteo^ 
tion  which  is  the  natural  instinct  of  manhood  toward  their  sex,  it- 
specially  due  by  common  carriers.''  In  Day  v.  Owen,  5  Mich* 
520,  the  duties  of  common  carriers  are  said  to  ''include  every  thing 
calculated  to  render  the  transportation  most  comfortable  and  least 
annoying  to  passengers.''  In  Nieto  v.  Clark,  1  GlifE.  145,  the^ 
court  says:  ''  In  respect  to  female  passengers,  the  contract  proceeds 
yet  further,  and  includes  an  implied  stipulation  that  they  shall  be 
protected  against  obscene  conduct,  lascivious  behavior,  and  every 
immodest  and  libidinous  approach."  Long  before  Story,  J.,  had 
used  this  comprehensive  and  beautiful  language,  worthy  of  him  aa 
jurist  and  gentleman,  in  Chamberlain  v.  Chandler,  8  Mason,  243: 
''  It  is  a  stipulation,  not  for  toleration  merely,  but  for  respectful 
treatment,  for  that  decency  of  demeanor  which  constitutes  the 
charm  of  social  life,  for  that  attention  which  mitigates  evils  with- 
out reluctance,  and  that  promptitude  which  administers  aid  to  dis- 
tress. In  respect  to  females,  it  proceeds  yet  further  ;  it  indudea 
an  implied  stipulation  against  general  obscenity,  that  immodesty  of 
approach  which  borders  on  lasciviousness,  and  against  that  wanton 
disregard  of  the  feelings  which  aggravates  every  eviL"  These 
things  were  said,  indeed,  of  passage  by  water,  but  they  apply  equall]^ 
to  passage  by  railroad.     OommonweaUh  v.  Power,  7  Mete.  596. 

These  were  among  the  duties  of  the  appellant  to  the  respondent^ 
when  she  went  as  passenger  on  its  train ;  duties  which  concern  pub- 
lic welfare.  These  were  among  the  duties  which  the  appellant  ap» 
pointed  the  conductor  to  perform  for  it,  to  the  respondent.  I  f  another 
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person,  officer,  or  passenger,  or  stranger,  had  attempted  the  mdeoent 
assault  which  the  oondnctor  made  apon  the  respondent^  it  would 
have  been  the  duty  of  the  appellant,  and  of  the  condaotor  for  the  ap- 
pellant, to  protect  her.  If  a  person,  known  by  his  evil  habits  and 
character  as  likely  to  attempt  such  an  assault  upon  the  respondent^ 
had  been  upon  the  train,  it  would  have  been  the  duty  of  the«ppeUaat| 
and  of  the  conductor  for  the  appellant,  to  the  respondent,  to  protect 
her  against  the  likelihood.  Stephen  v.  Smith,  29  YU  160;  RaQroad 
-Co.  V.  Ifindst  ^3  Penn.  St.  512;  CamtnantoeaUh  t.  Power,  eupra; 
Nieto  V.  Clark,  supra;  and  other  cases  cited  in  Base  t.  Baihoay  Cb. 
We  do  not  understand  it  to  be  denied  that  if  such  an  assault  on 
the  respondent  had  been  attempted  by  a  stranger,  and  the  conductor 
had  neglected  to  protect  her,  the  appellant  would  haye  been  liable. 
But  it  is  denied  that  the  act  of  i^e  conductor  in  maliciously  doing 
himself  what  it  was  his  duty,  for  the  appellant  to  the  respondenti 
to  prevent  others  from  doing,  makes  the  appellant  liable.  It  is 
contended  that,  though  the  principal  would  be  liable  for  the  n^li- 
gent  failure  of  the  agent  to  fulfill  the  principal's  contract,  the 
principal  is  not  liable  for  the  malicious  breach,  by  the  agent,  of  the 
contract  which  he  was  appointed  to  perform  for  the  principal;  as 
we  understand  it,  that  if  one  hire  out  his  dog  to  guard  sheep 
against  wolves,  and  the  dog  sleeps  while  a  wolf  makes  away  with  a 
sheep,  the  owner  is  liable;  but  if  the  dog  play  wolf  and  devour  the 
sheep  himself,  the  owner  is  not  liable.  The  bare  statement  of  the 
proposition  seems  a  reducKo  ad  abeurdum.  The  radical  difficulty  in 
the  argument  is,  that  it  limits  the  contract  The  carrier's  contract  is 
to  protect  the  passenger  against  all  the  world;  the  appellant's  oon- 
etruction  is,  that  it  was  to  protect  the  respondent  against  all  the 
world  except  the  conductor,  whom  it  appointed  to  protect  her; 
reserving  to  the  shepherd's  dog  a  right  to  worry  the  sheep^  No 
eubtleties  in  the  books  could  lead  us  to  sanction  so  vidous  an 
absurdity. 

The  contract  of  carriage  was  very  surely  the  contract  of  appel- 
lant, not  of  the  agent  who  sold  the  ticket.  It  rested  with  the  ap- 
pellant to  perform  it  by  agents  of  its  own  choice,  on  its  own  respon- 
sibility. It  chose  the  officers  of  the  train,  with  the  conductor  at 
their  head,  to  perform  its  contract  for  it.  Where  was  the  corporation 
and  by  whom  represented,  as  to  this  contract  and  this  passenger! 
Not  surely  in  some  foreign  board-room,  by  directors  making  regu* 
lations  and  appointing  agencies  for  the  corporate  business.    They 
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could  not  perform  this  oontniot.  Not  sorely  in  some  distant  offioe^ 
>by  a  saperintendent  or  manager  iBSoing  the  orders  of  the  direotois 
to  his  subordinates.  He  could  not  perform  this  oontraot.  Quoad 
this  contract  and  this  passenger,  the  oorporation  was  present  on 
this  train  to  keep  it  and  to  care  for  her,  represented  by  the  olBcert 
of  the  train,  who  possessed,  pro  hao  vico^  the  whole  power  and 
authority,  and  were  the  liying  embodiment  of  the  ideal  entity 
which  made  the  contract,  was  bound  to  keep  it;  and  is  appellant 
bere  to  contend  that  it  has  no  responsibility  for  the  flagrant  Tiola- 
tion  of  the  contract,  which  the  respondent  paid  it  to  make  and  to 
keep,  by  its  sole  present  representative  appointed  to  keep  it  on  its 
behalf.  like  the  English  Grown,  it  lays  its  sins  upon  its  servants, 
«nd  claims  that  it  can  do  no  wrong.  We  cannot  bend  down  the 
law  to  such  a  oonyenienoe.  The  appellant  tortiously  broke  this 
contract  as  surely  as  it  made  it;  committed  this  tort  as  sniely  as  it 
made  the  contract. 

We  are  unwilling  to  waste  time  or  patienoe  in  discussing  the 
4X>nductor's  violation  of  the  appellant's  oontraot  with  the  respond- 
ent Bvery  wonum  has  a  right  to  assume  that  a  passenger  car  is 
not  a  brothel;  and  that  when  she  travels  in  it|  she  wiU  meet  no^ 
thing,  see  nothing,  hear  nothing,  to  wound  her  delicacy  or  insult  her 
womanhood.  It  is  enough  to  say  that  the  appellant's  contract  of 
careful  carriage  with  the  respondent  was  not  kept,  was  tortiously 
delated  by  the  ofSoer  appointed  by  the  appeUaat  to  keep  it. 

And  so  the  appellant  seems  at  the  time  to  have  n^garded  it.  It 
is  very  certain  that  it  had  a  right  to  dismiss  the  conductor,  as  it 
did  promptly  and  most  properly,  rescinding  his  contract  of  employ- 
ment  for  violation  of  his  duty.  For  that  person  violated  his  con- 
tract with  the  appellant,  by  violating  the  appellant's  contract  with 
ihe  respondent.  He  sinned  in  the  course  of  his  employment* 
iigainst  the  appellant  and  the  respondent  alike;  in  one  and  the 
same  act  broke  his  own  contract  with  the  appellant*  and  the  appel* 
lant's  with  the  respondent. 

We  cannot  think  that  there  is  a  question  of  the  respondent's 
right  to  recover  against  the  appellant,  for  a  tort  which  was  a  breach 
cf  the  contract  of  carriage*  We  might  well  rest  our  decision  on 
principle.  But  we  also  think  that  it  is  abundantly  sanctioned  by 
muthorify.  Railroad  Go,  v.  Finnoyj  Baas  v.  Railway  Co.,  Weed  v. 
Railway  Co.,  Nieto  v.  Clark^  Railroad  Co,  v.  Hinds,  and  Railroad 
€o.  T*  Rogor^f  9upra;  Railroad  Co.  i.Dorby,  14  How.  468;  Moore  v. 
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Railroad  Co.y  4  Gray,  465;  Ramsden  v.  Railroad  Co.,  104  Haas.  117;; 
6  Am.  Rep.  200;  Maroney  v.  Railroad  Oo.j  106  Mass.  153;  8  Am.  Bep: 
805;  Coleman  v.  Railroad  Oo,,  106  Mass.  160;  Bryant  v.  i2u^,  id.  180;. 
8  Am.  Rop.  311;  Railroad  Go.  v.  Vandiver,  42  Penn.  St.  265;  iZ^tl- 
road  Co,  y.  Anihony,  43  IncL  188;  Railroad  Co.  v.  Bloeher^  37  Md. 
277;  Railroad  Co,  v.  Fcmnsf,  21  Ohio  St.  518;  8  Am.  Sep.  78; 
Sherley  t.  BUlingSy  8  Bash,  147;  8  Am.  Bep.  451;  Seymour  v.  Otsmi^ 
f(70(M;,  6  Hurl.  &  N.  359;  Bayley  v.  Railroad  Co.,  L.  R,  7  0.  P.  415; 
There  are  cases  even  of  recent  date,  which  hold  the  other  way. 
Bat  we  think  that  the  great  weight  of  aathority  and  the  tendenoey 
of  decision  sanction  oar  position. 

XL  It  was  not  necessary  to  the  decision  of  Bctss  t.  Railway  Oo^ 
and  we  were  not  then  qaite  prepared,  to  pass  npon  the  rule  ol  dam-* 
ages  in  snch  cases  as  that  and  this.  We  were  then  aware  of  someap* 
parent  discrepancy  between  things  said  in  that  case  and  in 
Co.  y.  Finney 9  and  purposely  omitted  all  allasion  to  the  latter 
In  this  case,  as  in  Bans  v.  Railioay  Co.,  the  rale  of  dami^ies  haa 
been  fnlly  and  well  discnssed,  and  is  more  or  less  inTolved  in  ihi# 
decision  of  this  case.  We  have  again  considered  it,  and  are  noi^ 
prepared  to  state  oar  views  of  this  rale  in  snch  cases. 

It  is  said  in  Railroad  Co.  v.  Finney,  that  the  plaintiff  in  such  a 
case  is  not  entitled  to  exemplary  damages  against  the  principal,  fot 
the  malicioos  act  of  the  agent,  withoat  proof  that  the  principal 
expressly  aa  thorized  or  confirmed  it.  Withoat  now  disonssing  what 
would  or  would  not  be  competent  or  sufficient  evidence  (rf  snch 
authority  or  confirmation,  we  may  say  that  we  have,  on  very  mature 
consideration,  concluded  that  the  rule  in  Railroad  Co.  v.  Fmn^ 
is  the  better  and  safer  rule.  We  are  aware  that  there  is  authority, 
and  perhaps  the  greater  weight  of  authority,  for  exemplary  dam- 
ages in  such  cases,  without  privity  of  the  principal  to  the  malice  of 
the  agent;  and  that  reasons  of  public  policy  are  strongly  urged  ia 
support  of  such  a  rule.  Ooddard  y.  Railroad  Co.,  57  Me.  202;  S. 
0.,  2  Am.  Rep.  39;  Sanford  y.  Railroad  Co.y  23  N.  Y.  343;  Rail- 
road Co.  y.  RogerSy  38  Ind.  116;  S.  C,  10  Am.  Rep.  103,  and  other 
cases.  But  we  adhere  to  what  is  said  on  that  point  in  Railroad  Cb» 
y.  Finney.  We  think  that  in  justice  there  ought  to  be  a  difference 
in  the  rule  of  damages  against  principals  for  torts  actually  commit^ 
ted  by  agents,  in  cases  where  the  principal  is,  and  in  cases  where 
the  principal  is  not,  a  party  to  the  malice  of  tlie  agent.  In  the 
former  class  of  cases,  the  damages  go  upon  the  malice  of  the  priii* 
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oipal;  malice  common  to  principal  and  ageni  In  the  latter  elan 
of  cases/  the  recovery  is  for  the  act  of  the  principal  through  the 
agent,  in  malice  of  the  agent  not  shared  by  the  principal;  the  prin* 
cipal  being  responsible  for  the  act,  bat  not  for  the  motiye  of  the 
agent.  In  the  former  class,  the  malice  of  the  principal  is  actual; 
in  the  latter,  it  mnst  at  most  be  oonstmctiTe.  And  we  are  inclined 
to  think  that  the  justice  of  the  rule  accords  with  public  policy. 
Besponsibility  for  compensatory  damages  will  be  a  sufficient  admoni- 
tion to  carrier  corporations  to  select  competent  and  trustworthy 
officers.  And  responsibility  for  exemplary  damages,  in  cases  of 
ratification,  will  be  admonition  to  prompt  dismissal  of  offending 
officers,  as  their  retention  might  well  be  held  eridence  of  ratifica- 
tion. The  interest  of  these  corporations  and  of  the  public,  in  such 
matters,  should  be  made  alike  as  far  as  possible.  And  we  hold  the 
rule,  as  we  hare  stated  it,  the  justest  and  safest  for  both. 

It  was  also  said  in  Bailroad  Co*  v.  Finney y  that  the  action  is  in 
tort;  but  that,  in  cases  not  calling  for  exemplary  damages,  the  rule 
of  damages  should  be  as  in  actions  ex  eontractUf  the  actual  loss  sot* 
tained  by  reason  of  the  misconduct  of  the  conductor. 

This  was  said  argttendo,  without  attempt  at  close  connection  or 
exact  statement ;  and  it  is  not  altogether  easy  to  ascertain  its  pre- 
oiae  meaning.  If  it'  mean,  as  it  may,  that  in  such  cases  the  recovery 
against  the  principal  for  the  tort  committed  by  the  agent  is  limited 
to  the  mere  pecuniary  loss,  we  cannot  sanction  it.  Such  a  rule 
would  be  in  confiict  with  all  known  rules  of  damages  in  actions  of 
tort  for  personal  wrongs;  and  would  be  almost  equivalent  to  a 
license  to  officers  of  railroad  trains  and  steamboats  to  insult  and 
outrage  passengers  committed  to  their  care  for  courtesy  and  pro- 
tection ;  mischievous  alike  to  companies  and  the  publia  But  if  it 
mean,  as  it  may  and  probably  was  intended,  compensatory  damages 
as  in  like  actions  for  other  personal  torts,  we  affirm  and  adopt  it  as 
the  rule  of  the  court  We  see  no  reason  for  distinguishing  such 
actions  from  others  of  like  character,  in  the  rule  of  damages. 

In  Wilson  v.  Young,  81  Wis.  574,  Lton,  J.,  inadvertently  fell 
into  some  subtleties  found  in  Mr.  Sedgwick's  excellent  work,  which 
appear  to  us  all  now  to  confuse  compensatory  and  exemplary  dam- 
ages. The  distinction  was  not  in  that  case,  and  the  passage  in 
Sedgwick  was  cited  and  approved,  as  such  high  authorities  £re, 
without  sufficient  consideration.  We  all  now  concur  in  disapproT- 
big  the  distinction. 

Vol.  XVII.— 65 


614  .     WISCONSIN, 


Cuoaker  t.  Tlie  Chioago  and  Mortb-westem  Bailwsy  Ool 

In  giving  the  elements  of  damages,  Mr.  Sedgwick  distingaiahei 
between  '^  the  mental  suffering  produced  by  the  act  or  omission  in 
question,  vexation,  anxiety,''  which  he  holds  to  be  ground  for  com* 
pensatory  damages,  and  the  ''sense  of  wrong  or  insult,  in  the  tnf- 
/crer's  breast,  from  an  act  dictated  by  a  spirit  of  willful  icjustioer 
or  by  a  deliberate  intention  to  vex,  degrade  or  insult,"  which  he 
holds  to  be  ground  for  exemplary  damages  only.  Sedgw.  Meaa. 
Dam.  35. 

Mr.  Sedgwick  himself  says  that  the  rule  in  favor  of  exemplary 
damages  ''  blends  together  the  interests  of  society  and  the  aggrieved 
individual,  and  gives  damages  not  only  to  recompense  the  sufferer, 
but  to  punish  the  offender"  (id.  38);  and,  following  him,  this  oourt 
held  in  the  leading  case  of  Mc  WiUiams  v.  Bragg,  3  Wis.  424,  and 
has  often  since  reaffirmed,  that  exemplary  damages  are  "in  addi- 
tion to  actual  damages." 

In  actions  of  tort,  as  a  rule,  when  the  plaintiff's  right  to  recover 
is  established,  he  is  entitled  to  full  compensatory  damages.  Wh^ 
proper  ground  is  established  for  it,  be  is  also  entitled  to  exemplary 
damages,  in  addition.  The  former  are  for  the  compensation  of  the 
plaintiff;  the  latter,  for  the  punishment  of  the  defendant  and  for 
example  to  others.  This  is  Sedgwick's  blending  together  of  the 
interest  of  society  and  the  interest  of  plaintiff.  And  it  is  plam 
that  there  cannot  well  be  common  ground  for  the  two.  The  in- 
jury to  the  plaintiff  is  the  same,  and  for  that  he  is  entitled  to  a  full 
compensation,  malice  or  no  malice.  If  nudice  be  established,  then 
the  interest  of  society  comes  in,  to  punish  the  defendant  and  deter 
others  in  like  cases,  by  adding  exemplary  to  compensatory  damages. 

We  ne^  add  no  authority  to  Mr.  Sedgwick's  that,  in  actions  for 
personal  tort,  mental  suffering,  vexation  and  anxiety  are  subject  of 
compensation  in  damages.  And  it  is  difficult  to  see  how  these  are 
to  be  distinguished  from  the  sense  of  wrong  and  insult  arising 
from  injustice  and  intention  to  vex  and  degrade.  The  appearance 
of  malicious  intent  may  indeed  add  to  the  sense  of  wrong;  and 
equally,  whether  such  intent  be  really  there  or  not  But  that  goea 
to  mental  suffering,  and  mental  suffering  to  compensation*  So  it 
seems  to  us.  But  if  there  be  a  subtle,  metaphysical  distinction 
which  we  cannot  see,  what  human  creature  can  penetrate  the  mys- 
teries of  his  own  sensations,  and  parcel  out  separately  his  mental 
suffering  and  his  sense  of  wrong — so  much  for  compensatory,  and 
do  much  for  vindictive  damages  P    And  if  one  cannot  scmtimia 
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the  anatomy  of  his  own,  how  impossible  to  ^lisseot  the  mental 
agonies  of  another,  as  a  siugeon  does  corpora!  muscles.  If  possible, 
juries  are  surely  not  metaphysicians  to  do  it.  And  we  must  hold 
that  all  mental  suffering  directly  consequent  upon  tort»  irrespect- 
ively of  all  such  inscrutable  distinctions,  is  ground  for  compensa- 
tory damages  in  action  for  the  tort 

With  these  views,  we  can  see  no  error  in  the  charge  of  the  court 
below  on  the  subject  of  damages. 

III.  The  respondent  appears  to  be  of  respectable  rank  in  life, 
and  of  suflScient  culture  to  qualify  her  for  teaching  in  public 
schools.  In  the  painful  trial  of  character  and  temper  of  the  scene 
which  culminated  in  the  assault,  in  her  action  and  demeanor  fol- 
lowing upon  it,  in  the  interview  intruded  upon  her  by  the  appellant^ 
and  in  the  embarrassment  of  her  exaihinlEktion  on  the  trial,  she 
appears  to  have  acted  with  great  propriety,  free  from  all  exaggera- 
tion and  affectation.  She  appears  in  the  record  to  be  a  person  who 
would  feel  such  a  wrong  keenly.  She  was  entitled  to  liberal  dam- 
ages for  her  terror  and  anxiety,  her  outraged  feeling  and  insulted 
virtue,  for  all  her  mental  humiliation  and  suffering.  We  cannot 
«ay  that  the  damages  are  excessive.  We  might  have  been  better 
Aatisfied  with  a  verdict  for  less.  But  it  is  not  for  us,  it  was  for  the 
jury,  to  fix  the  amount.  And  they  are  not  so  large  that  we  can 
•ay  that  they  are  unreasonable.  Who  can  be  found  to  say  that 
■nch-an  amount  would  be  in  excess  of  compensation  to  his  own  or 
Ids  neighbor's  wife  or  lister  or  daughter  P  HmeiM  v.  Orukhky,  f 
Taunt  976.    We  cannot  say  that  it  is  to  the  respondent 

Thejudgnwni  of  the  court  below  is  affirmed. 
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To  Jofltlfjr  an  li^vnedmi  to  reotraln  an  eziailiig  or  thirMitoBod  sttiMUMO  la  • 
dwelling-hoaM,  the  Injaiy  mast  be  shown  to  be  of  snch  a ebarmeter  •»!• 
diminish  materially  the  Talne  of  the  property  as  a  dwelling,  and  toserionslj 
interfere  with  the  ordlnarj  oomfort  and  enjojment  of  it ;  and  the  appUeir 
tion  mast  set  forth  the  facts  and  dreamstanoes,  from  whieh  the  ooorl  aaj 
determine  whether  sach  injarj  is  Ukeljr  to  resolt. 

T\  ILL  for  an  injunction.    The  opinion  Btatei  the  oaaa. 
/•  Alex.  Preston,  for  appellant. 

No  appearance  for  appellee. 

Altet,  J.  In  this  case,  an  application  is  made  for  an  injunction 
to  restrain  the  defendant  from  erecting  a  factory  for  the  mannfao- 
lure  of  felt-roofingy  in  the  immediate  vicinity  of  certain  valuable 
dwelling-houses,  the  property  of   the  complainants,  and  which 
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factory,  if  allowed  to  be  erected  and  pat  into  operation,  will,  it  it 
alleged,  become  a  nuisance,  specially  injurious  to  the  complainants. 

It  is  alleged,  that  owing  to  the  dirt,  odor,  smoke,  and  appurte- 
nances of  such  factory,  together  with  the  inflammable  nature  of  the 
material  used  in  the  manufacture  of  felt-roofing,  the  property  of 
the  complainants  would  be  utterly  destroyed  as  dwellings,  and  that 
''one  of  your  orators  would  be  deprived  of  the  comforts  of  his 
home,  and  the  health  of  his  family  would  be  impaired  by  the  nui- 
sance as  aforesaid.''  The  complainants  further  allege,  '^  that  ir- 
reparable and  continuing  injury  to  their  property,  and  the  value 
thereof,  and  to  their  just  enjoyment  of  the  same,  will  result  from 
the  erection  and  carrying  on  of  the  said  manufacturing  business  as 
aforesaid.''  These  are  the  only  allegations  in  reference  to  the 
nature  and  effect  of  the  alleged  contemplated  nuisance.  Nothing 
more  specific  is  to  be  found  in  the  bill. 

The  court  below  refused  the  injunction,  and  from  its  order  this 
appeal  is  taken. 

There  is  no  question  or  diflSculty  in  regard  to  the  principle  in- 
voked by  the  complainants  in  this  case.  The  power  to  interfere 
by  injunction  to  restrain  a  parfy  from  so  using  his  own  property 
as  to  destroy  or  materially  prejudice  the  rights  of  his  neighbor,  and 
thus  to  enforce  the  maxim,  ''  sie  uier$  iuo  ui  alienum  nan  ImdaSf** 
is  not  only  a  well-established  jurisdiction  of  the  Oourt  of  Chan- 
cery, but  is  one  of  great  utility,  and  which  is  constantly  exercised. 
Indeed,  without  such  jurisdiction,  parties  would,  in  many  oases» 
suffer  the  greatest  wrongs,  for  which  actions  at  law  would  afford 
them  no  adequate  redress.  It  is  not  every  inconvenience,  howeveri 
in  the  nature  of  a  nuisance  to  a  party's  dwelling,  especially  in  a 
]ai*ge  commercial  and  manufacturing  city,  that  will  call  forth  the 
restraining  power  of  a  Court  of  Chancery  by  injunction.  To  justify 
9n  injunction  to  restrain  an  existing  or  threatened  nuisance  to  a 
dwelling-house,  the  injury  must  be  shown  to  be  of  such  a  character 
^B  to  diminish  materially  the  value  of  the  property  as  a  dwelling, 
and  seriously  interfere  with  the  ordinary  comfort  and  enjoyment 
of  it  Unless  such  a  case  is  presented,  a  Court  of  Chancery  does 
not  interfere.  It  must  appear  to  be  a  ease  of  real  injury,  and  where 
a  court  of  law  would  award  substantial  damages.  Walter  v.  Selfe, 
4  De  O.  &  Sm.  315;  Jackson  v.  Duke  of  NeweasOe,  33  L.  J.  Ch.  698( 
Miau  T.  IkHM,  2  Sim.  (N.  S.)  169 ;  Kerr  on  Injonotioni,  86a 
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Where,  howeyer,  such  is  shown  to  be  the  oase,  the  power  at  tb^ 
court  is  clear,  and  it  will  interpose  by  injnnction* 

Now,  it  is  certainly  tme  that  the  owners  or  occnpiers  of  dweHing- 
houses,  whether  in  the  city  or  coontiy,  have  the  right  to  enjoy 
pure  and  wholesome  air,  that  is,  as  pnre  and  wholesome  as  their 
local  situation  can  reasonably  supply:  and  any  act  which  materially 
oorrupts  or  pollutes  the  air,  done  without  authority  or  juBtification, 
is  strictly  a  nuisance.  Aldred's  case,  9  Go.  R.  58.  If,  therefore,  a 
party  should  erect  a  manufacturing  establishment  in  immediate 
proxin^ity  to  the  dwellings  of  his  neighbors,  and  in  the  operation 
of  which,  large  volumes  of  smoke,  offensive  odors,  and  noxious 
vapors  are  emitted,  whereby  the  comfort  of  the  occupiers  of  tiie 
dwellings  is  materially  interfered  with,  it  would  certainly  preseiit 
a  case  requiring  the  exercise  of  the  restraining  or  preventive  power 
of  a  Court  of  Chancery.  This  has  been  decidiad  in  numerous  cases, 
and  the  principle  of  the  decisions  as  applicable  to  a  case  like  the 
present,  is  very  fully  and  clearly  stated  by  Lord  Bomxillt,  H.  B.,  in^ 
the  recent  case  of  Orump  v.  Lambert,  16  W.  R  417.  In  that  case,  the 
plaintiff  was  the  owner  of  two  semi-detached  houses  in  the  out- 
skirts of  the  town  of  Walisall,  together  with  a  garden  in  front  of 
them,  and  was  the  occupier  of  one  of  the  houses  and  the  garden* 
The  defendant,  a  manufacturer  of  iron  bedsteads,  erected  a  new 
fiu)tory  adjoining  the  wall  of  the  plaintiff's  garden,  in  which  the 
whole  process  of  the  business,  including  the  smelting  of  pigs,  of 
iron,  was  carried  on.  This  subjecting  the  plaintiff  to  annoyance, 
he  applied  to  have  the  defendant  restrained,  and  alleged  Ubiee 
causes  of  injury  to  the  enjoyment  of  his  property  by  reason  6f  the 
establishment  of  the  new  factory;  first,  the  great  addition  to  the 
smoke  of  the  neighborhood  which  it  caused ;  secondly,  the  noxious 
gases  and  offensive  odors  emitted  from  it ;  and,  thirdly,  the  noise 
of  hammers  and  the  voices  of  the  workmen*  The  questions  both 
of  law  and  fact  were  much  controverted  by  the  defendant ;  but  ths 
Blaster  of  the  Rolls,  in  the  course  of  his  opinion,  said:  ''With 
respect  to  the  question  of  law,  I  consider  it  to  be  established  by 
lumerous  decisions,  that  smoke,  unaccompanied  with  noise  or  wit^ 
noxious  vapors  —  that  noise  alone,  that  offensive  odors  alone— 
although  not  injurious  to  health,  may  severally  constitute  a  nuisance 
uo  the  owner  of  adjoining  or  neighboring  properly,  and  that»  if  they 
do  so,  substantial  damagei^  may  be  recovered  at  law,  and  that  this 
court,  if  applied  to,  will  restrain  the  continuance  of  the  nuisasos 
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by  injunotion  in  all  cases  where  substantial  damages  oonld  be 
recoyered  at  law/'  Again,  he  said,  '*  The  law  on  this  subject  is,  I 
^prehend,  the  same,  whether  it  be  enforced  by  action  at  law  or  by 
bill  in  equity.  In  any  case,  where  a  plaintiff  would  obtain  sub- 
stantial damages  at  law,  he  is  entitled  to  an  injunotion  to  restrain 
the  nuisance  in  this  court.  There  is,  I  apprehend,  no  distinction 
between  any  of  the  cases,  whether  it  be  smoke,  smell,  noise,  vapors, 
or  water,  or  any  gas  or  fluid.  The  owner  of  one  tenement  cannot 
cause  or  permit  to  pass  oyer,  or  flow  into  his  neighbor's  tenement, 
any  one  or  more  of  these  things  in  such  a  way  as  materially  to  inter-^ 
fere  with  the  ordinary  comfort  of  the  occupier  of  the  neighboring 
tenement,  or  so  as  to  injure  his  property."  And,  after  some  fur- 
ther obseryations,  he  said:  ''The  real  question  in  all  the  cases  is 
the  question  of  fact,  yiz. :  whether  the  annoyance  is  such  as  mate- 
rially to  interfere  with  the  ordinary  comfort  of  human  existence  F 
This  is  what  is  established  in  the  St.  Helenas  SmeUing  Company  y. 
Ti]^ngy  4  B.  &  S.  608 ;  11  H.  L.  Oases,  642,  and  that  is  the  ques- 
tion which  is  to  be  tried  in  the  present  case."  And,  upon  review 
of  the  facts,  he  was  of  opinion  that  the  smoke  and  noise  proceeding 
from  the  works  of  the  defendant  constituted  a  substantial  nui- 
sance, and  that  the  plaintiff  was  entitled  to  the  assistance  of  the 
court. 

The  principle  of  the  case  just  referred  to,  and  of  the  oases  upon 
which  it  is  founded,  has  been  fully  recognized  and  sanctioned  by 
the  court,  in  the  case  of  HamiUan  y.  WkUridge,  11  Md.  128, 
though  applied  in  that  case  to  the  restraint  of  an  offensive  nuisance 
of  a  different  character  from  that  threatened  in  the  present  case. 
-  But,  though  the  law  invoked  be  thus  well  established,  the  diffi- 
culty in  the  complainants'  case  consists  in  the  defective  manner  in 
which  the  facts  of  it  are  disclosed.  As  we  have  seen,  the  aUega- 
iions  of  the  bill,  while  very  strong  as  to  what  is  to  be  the  conse- 
quence of  the  establishment  of  the  factory,  they  are  exceedingly 
general  and  indefinite  as  to  the  facts  and  circumstances  from  which 
the  court  alone  can  determine  whether  the  nuisance  will  be  of  the 
nature  and  character  supposed.  It  is  not  enough  for  the  parties 
complaining  simply  to  allege  that  particular  consequences  will  fol- 
low the  erection  of  the  factory ;  that  .may  be  their  opinion  or 
apprehension  ;  but  facts  must  be'  stated,  so  that  the  court  can  see 
and  determine  whether  the  allegation  is  well  founded.  There  is 
no  allegation  in  the  bill  before  us  as  to  the  precise  proximity  of 


Sa)  MABYLAND, 

the  ihtended  factory  to  the  buildings  of  the  oompliMnaiits,  nor  m-a 
there  any  allogations  as  to  the  extent  of  the  factory,  what  combas- 
tiblc  materials  are  to  be  used  therein,  or  the  quantity  of  smoke  and 
Tapor  likely  to  be  emitted  therefrom.  These  are  facts  that  are  im- 
portant to  be  known,  and  without  full  disclosure  in  regard  to  them 
the  court  is  utterly  unable  to  conclude  whether  the  &ctory  when 
erected  will  certainly  constitute  a  nuisance,  such  as  will  sensibly 
and  materially  diminish  the  value  of  the  complainants'  property, 
and  the  ordinary  comfort  and  enjoyment  of  it  or  not  The  grant- 
ing of  injunctions  on  applications  of  this  character  involves  the 
exercise  of  a  most  delicate  power,  and  the  court  is  always  reluctant 
to  act  except  in  cases  where  the  right  is  clear  and  unquestioned, 
and  the  facts  show  an  urgent  necessity.  The  general  rule  is,  that 
an  injunction  will  only  be  granted  to  restrain  an  actual  existing 
nuisance;  but  where  it  can  be  plainly  seen  that  acts  which,  when 
completed,  will  certainly  constitute  or  result  in  a  grievous  nui- 
sance, or  where  a  party  threatens,  or  begins  to  do,  or  insists  upon 
his  right  to  do  certain  acts,  the  court  wDl  interfere,  though  no 
nuisance  may  have  been  actually  committed,  if  the  droumstanoet 
of  the  case  enable  the  court  to  form  an  opinion  as  to  the  illegality 
of  the  acts  complained  of,  and  the  irreparable  injury  which  will  en- 
sue. Dawson  v.  Paver y  5  Hare,  415;  EUotll  v.  Crowth&ry  81  Beav. 
163;  Pofoiar  v.  Paul,  2  L.  J.  Gh.  154;  Kerr  on  Inj.  3S9.  The 
court,  however,  must  in  all  such  cases,  at  the  time  the  motion  is  made, 
be  enabled  either  to  form  its  own  opinion,  from  the  circumstances 
of  the  case,  as  to  the  legality  of  meditated  purpose  of  the  defend- 
ant, or  to  put  that  question  into  a  course  of  immediate  trial;  and 
where  that  cannot  be  done,  the  motion  for  the  injunction  will  not 
be  allowed  to  stand  over  till  the  purpose  of  the  defendant  has  been 
so  far  executed  as  that  its  character  may  be  judged  of,  but  the 
application  will  be  at  once  refused,  though  without  prejudice  to 
any  future  application.    Haines  v.  TayloTy  2  Ph.  209. 

In  this  case,  as  the  bill  fails  to  disclose  all  the  essential  facts  to 
enable  the  court  to  form  an  opinion  as  to  the  propriety  of  granting 
the  injunction,  the  order  appealed  from  must  be  affirmed,  and  the 
bill  will  be  dismissed,  but  without  prejudice  to  any  new  application 
that  the  complainants  may  think  themselves  entitled  to  make. 
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FlftiiitUr,  tnTeUng  after  dark  along  a  street  in  a  eity,  found  the  street  block- 
aded bjr  a  firelght  train,  which  defendant  was  engaged  in  making  np.  After 
waiting  some  time,  plaintiff  undertook  to  get  across  bj  climbing  oyer  the 
Iilatform  between  two  cars*  as  he  had  seen  soToral  others  do,  and  while  he 
was  so  attempting,  the  train  was  moved  and  he  was  injued.  EM,  that 
plaintiff  was  gnilty  of  such  carelessness  as  amounted,  in  law,  to  eontribntoiy 
Bflgllgenoe,  and  that  he  could  not  recorer*  even  though  the  defeodaat  un- 
lawfully obstructed  the  crossing. 

■  ■ 

THIS  suit  was  brought  to  recover  damages  for  injuries  alleged  to 
hare  been  cansed  by  the  negligence  of  the  defendant 
The  undisputed  &ct8  are  as  follows :  Between  six  and  seven  o'dockf 
on  the  evening  of  January  16,  1871^  the  appellee^  by  its  agents,  was 
engaged  in  making  up  a  train  of  freight  oars  on  the  line  of  Howard 
gfareet,  north  and  south  of  Camden  street,  in  Baltimore,  prepara- 
tory to  its  leaving  the  city.  The  engine  was  attached  to  the  south 
isnd  of  the  train,  some  distance  below  Camden  street,  and  was  back- 
ing or  jarring  the  cars  up  Howard  to  couple  with  cars  north  of 
Camden.  The  plaintiff  being  at  the  depot  of  the  def endan  t,  whither 
he  had  gone  to  take  the  train  for  Washington,  started  to  go  to  the 
Fountain  Hotel,  on  the  north  side  of  Camden  street,  a  short  dis- 
tance from  the  comer  of  Howard.  Arriving  at  the  corner  of  How- 
ard and  Camden,  he  found  the  .crossing  blockaded  by  the  freight 
cars  of  the  defendant.  He  did  not  isee  the  engine  attached  to  the 
train,  although  the  street  lamps  were  lighted,  but  he  admits  he 
<(id  not  look  particularly  for  it;  nor  did  he  see  any  employees  of  the 
defendant  at  or  about  the  crossing.  The  street  had  been  blocked 
by  the  cars  from  twenty-five  to  thirty  minutes;  and  a  number  of 
persons  had  collected  at  the  crossing  waiting  for  the  train  to  move. 
The  plaintiff  waited  from  five  to  seven  minutes,  during  which  t^ne 
he  saw  several  persons  climb  up  to  the  platform  of  one  of  the  cars 
and  thus  pass  to  the  opposite  side  of  the  street;  he  also  saw  a 
policeman  stop  two  women  who  were  attempting  to  crawl  under 
tlie  coupling  of  the  cars.     Finally  he  determined  to  climb  over  the 
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platforms  of  the  two  cars,  and  taking  hold  of  the  handle  used  for 
getting  on  the  cars,  while  in  the  act  of  palling  himself  up,  with 
one  foot  on  the  platform  and  the  other  hanging  down,  the  train 
STK^denly  moved,  and  his  leg  was  canght  and  crashed  between  tli» 
iwo  cars.  The  plaintiff  also  read  certain  ordinances  of  the  city  for 
the  pnrpose  of  showing  that  the  defendant  was  malringnp  the  train 
Mid  blocking  up  the  crossing  in  a  manner  prohibited  by  the  same* 

JoMfh  Packard^  Jr.,  and  Richard  Mc  VenaMe,  for  appellant 

*  ■ 

T.  C.  Latrobe  and  Thomas  Donaldson,  tar  appellee 

B0BINSON9  J.  The  conrty  in  granting  the  defendants  and  refus- 
ing the  plaintiff's  prayers,  instructed  the  jury  substantially  that  the 
plaintiff  had  by  his  own  negligence  coniribuied  to  the  injury,  and 
was  not,  therefore,  entitled  to  recover.  We  fully  agree  with  the 
counsel  for  the  appellant  that  in  cases  of  this  kind  the  question  6f 
negligence,  as  a  general  rule,  is  a  matter  for  the  determination  of 
the  jury,  undidr  instructions  from  the  court  defining  the  degree  of 
care  reqaired  of  each  party,  according  to  the  nature  of  the  rela- 
tions borne  by  the  defendant  to  the  party  injured. 

But  we  have  said  more  than  once  **  that  cases  may  and  do  some^ 
times  occur  where  the  court  is  required  to  declare  some  plain  act  of 
carelessness  on  the  part  of  the  plaintiff  to  be,  in  law,  such  contrib^ 
utory  negligence  as  will  prevent  a  recovery,  or,  oh  the  other  hand^ 
where  the  proof  of  negligence  on  the  part  of  the  defendant  is  so 
slight  and  inconclusive  in  its  nature  as  to  demand  from  the  court 
an  instruction  as  to  its  legal  insufficiency  to  prove  the  n^ligeqce, 
in  order  to  prevent  the  jury  from  indulging  in  wild  speculation  or 
irrational  conjecture.^ 

In  this,  as  in  all  other  cases,  the  burden  of  proof  is  on  the  plain- 
tiff, and,  althoagh  it  is  the  province  of  the  jury  to  decide  mat- 
ters of  fact  when  evidence  legally  sufficient  for  that  purpose  is  sub- 
mitted to  their  consideration,  yet  this  legal  sufficiency  is  a  question 
jf  law,  of  which  the  court  is  the  exclusive  judge ;  and  where  the 
testimony  is  so  slight  and  inconclusive  that  no  rational  mind  can 
mfer  from  it  the  fact  which  it  is  offered  to  establish,  it  is  not  only 
the  right,  but  the  duty  of  the  court,  when  applied  to  for  that  pur- 
pose, to  instruct  the  jury  that  there  is  no  evidence  before  them  te 
warrant  their  finding  the  fact  so  sought  to  be  established.  ' 


APRIL  TEEM,  1873.  52$ 


Lvwiji  T.  The  Baltimora  ft  Ohio  Ballmd  Go. 

Without  reviewing  the  many  oases  in  which  the  subject  of  negli- 
gence has  been  considered^  the  question  in  this  and  in  all  cases  6t 
the  like  kind  is,  whether  the  injury  complained  of  was  caused 
$ntxrely  by  the  negligence  or  impreper  conduct  of  the  defendant,  or 
whether  the  plaintiff  so  far  contributed  to  the  same  by  his  oum  neg* 
ligenof  or  wani  of  ordinary  care  and  prudence,  that»  but  for  sndh 
negligence  or  want  of  care  and  prudence,  the  injury  would  not  have- 
happened.  In  the  first  case  the  plaintiff  would  be  entitled  to  re- 
cover, in  the  latter  he  would  not,  unless  the  defendant,  by  the  ex- 
ercise of  care  and  prudence,  might  have  avoided  the  ccneequencee  of 
the  plaintiff^e  negligence.  The  rule  thus  laid  down  in  TStff  v.  ffor- 
man,  94  E.  C.  ll  683,  avoids  the  distinction  between  remote  and 
proximate  caueee,  a  subject  which  Pigot,  0.  B.,  says  has  perplexed 
metaphysicians  from  the  days  of  the  disquisitions  of  the  schoolmen 
down  to  the  essays  of  Hume  and  Browne,  and  presents  the  law  in 
dear  and  intelligible  terms,  suited  t6  the  capacities  of  men  of  good 
common  sense  and  ordinary  information. 

The  question  in  this  appeal  resolves  itself^  then,  into  this,  wae 
the  attempt  on  the  part  of  the  plaintiff  to  get  on  the  platform  of 
the  car,  under  the  circumstancee,  such  a  glaring  act  of  careleeeneeo 
as  CO  amount,  in  law,  to  contributory  negligence  f  To  this,  we 
think,  there  can  be  but  one  answ^er.  On  reaching  the  crossing  at 
Oamden  and  Howard  streets,  instead  of  waiting  until  the  train  had 
moved,  or  walking  up  to  Pratt  street,  the  distance  of  a  square  only^ 
where  he  could  have  crossed  without  risk,  he  attempted,  although 
it  was  dark,  to  get  on  the  platform  of  one  of  the  cars,  at  a  time 
too  when  the  defendalit  was  tfiaking  up  its  freight  train,  and  with- 
out even  looking  or  inquiring  whether  an  engine  was  attached 
thereto.  For  such  negligence,  it  is  no  excuse  to  say  that  he  had 
seen  five  or  six  of  the  crowd  of  persons  there  collecteil  make  a  like 
attempt  without  injury,  and,  especially  in  the  face  of  the  admoni- 
tion given  by  the  policeman,  who,  in  tlie  very  presence  of  the  plain- 
tiff, had  prevented  two  women  from  exposing  themselves  to  a  dan- 
ger so  imminent.  The  ordinary  care  which  the  law  requires  is  the 
exercise  of  such  caution  and  prudence  as  are  fairly  proportioned  to 
the  danger  to  be  avoided,  judged  by  the  standard  of  common  prii- 
dence  and  experience.  Tested  by  this  standard,  the  conduct  of 
the  plaintiff  in  thus  exposing  himself  to  a  danger  so  threatening, 
can  be  viewed  in  no  other  light  than  as  an  act  of  carelessness^ 
amounting,  in  law,  to  conMbuiory  negligence. 
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•defligoated  as  trespasB  quare  clau9um  /regit ,  et  de  bonis  asparktUi 
combined, 

The  first  count  is  a  general  one,  charging  that  the  defendant 
broke  and  entered  the  locus  in  quo  and  mined,  dag,  excayated  and 
•carried  away  large  quantities  of  coal. 

The  second  and  third  set  out  the  trespasses  with  greater  nunute- 
nessy  and  charge  that  the  defendants  then  and  there  raised  lai^ge 
quantities  of  coal,  iron  ore,  and  other  minerals,  and  then  and  there 
itook,  carried  away  and  converted  it  to  their  own  use.  The  defend* 
ants  '' pleaded  "  they  did  not  commit  the  wrongs,  etc,  and  *^  free- 
hold in  the  defendants/'  on  which  plea  issues  were  joined,  and  a 
warrant  of  re-surrey  issued,  executed  and  returned,  showing  no 
•conflict  of  title  or  location,  but  that  both  parties  located  the  seve- 
ral tracts  on  which  the  trespass  was  complained  of  in  the  same 
manner. 

The  cause  having  been  removed,  on  the  suggestion  of  the  appel- 
lant, from  the  Circuit  Court  for  Allegany  county  to  the  Circuit 
Oourt  for  Washington  county,  on  the  22d  July,  1872,  the  record 
was  filed  in  the  latter  court,  the  death  of  John  A.  Smith  suggested, 
and  motion  made  for  leave  to  make  new  parties,  by  inserting  the 
names  of  his  executors,  Walter  S.  Cox  and  Thomas  C.  Cox,  which 
leave  was  gi-anted  on  the  31st  July,  1872,  and  new  parties  made. 

The  plaintiffs  then  filed  their  replication  to  the  second  plea  of 
^he  defendant,  viz. : ''  that  the  close  in  the  declaration  mentioned 
-icas  not  the  close  of  the  defendant 

On  the  19th  November,  1872,  the  defendants  filed  their  plea  of 
ne  unques  executor ^  which  on  motion  of  the  plaintiff  was  stricken 
•out  on  the  same  day. 

This  action  of  the  court  below  is  made  the  first  subject  of  object 
tion,  on  the  ground  that  the  appellant  had  a  right  to  know  the 
recovery  was  by  the  proper  parties,  otherwise  a  second  recovery 
'might  be  had  for  the  same  cause  of  action,  and  the  issue  could  only 
be  made  by  plea.  There  is  no  doubt  that  the  identity  and  verity 
•of  the  representative  character,  in  which  a  suit  \&  brought  or  main- 
tained by  a  person  claiming  to  be  executor,  or  administrator,  must 
be  established,  in  order  to  enable  him  to  recover,  as  well  as  when  a 
party  sues  individually.  Wlience,  whenever  a  defendant  has  reason 
to  doubt  whether  the  plaintiff  is  the  person  he  assumes  to  be,  he 
'may  plead  in  abatement,  t.  0.,  show  cause  why  he  ought  not  to  be 
4mpleaded  in  the  manner  and  form  he  now  is ;  these  pleas  being 
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dilatory^  must  be  pleaded  within  a  certain  time  preeoribed  by  the 
courts  and  generally  before  a  general  imparlance  or  continaance— r 
otherwise  an  infinite  delay  might  ensue. 

The  8d  sec.  of  art  2,  of  Pub.  Genl.  Laws,  title  '^  Abatement^'^ 
provides  that  if  the  plaintiff  in  any  action  shall  die  before  judg- 
menty  his  heir,  executor  or  other  proper  person  to  prosecute  such 
action,  may  appear  and  prosecute  the  same,  and  such  other  pro* 
eeedings  shall  be  had  to  bring  the  cause  fairly  to  trial  as  the  court 
may  deem  proper. 

It  does  not  appear  from  the  record  or  agreement  filed  in  the 
cause,  whether  any  term  intervened,  between  the  appearanoe  of  the 
executors,  which  was  on  the  81st  of  July,  1872,  when  they  filed 
their  replication,  as  of  April  court,  1872,  and  November  tenn^ 
1872,  when  the  appellants  filed  their  plea  of  **  ne  ungues  executor;** 
but  this  court  must  presume  the  court  below  for  some  snfBcient 
cause  directed  the  plea  to  be  stricken  out,  so  great  a  lapse  of  time 
having  occurred  between  the  appearance  of  the  executors,  and  the 
plea,  and  a  continuance  had«  The  proper  time  for  such  a  plea  was 
Irfaen  the  executors  asked  leave  to  appear,  and  the  plea  should  hav^ 
been  entered  at  that  term. 

'•  At  the  trial,  five  bills  of  exceptions  were  taken  by  the  fq>pellant% 
and  three  by  the  appellees,  but  no  appeal  being  talran  by  the  latter; 
these  are  not  undjar  consideration. 

The  first  exception  of  the  appellants  was  taken  to  the  admission 
cf  oertoin  certificates  of  letters  testamentary  to  the  executors,  and 
in  connection  therewith,  copies  of  the  last  will  and  testament  of 
their  testator  and  of  probates  of  attesting  witnesses  tbeteto  an-^ 
nexed,  under  the  hand  of  the  B^gister  of  Wills  and  seal  of  the 
Orphans'  Court  of  Washington  County,  District  of  Columbia,  and 
subscribed  by  the  judge  thereof,  which  were  offered  by  the  plaintiflii 
Mow  to  prove  the  representative  character  of  the  executors  of 
Sngth* 

However  informal  and  irregular  these  certificates  may  have  beeut 
said  whatever  error  was  oommitted  by  the  court  below,  in  admitting 
them,  that  error  was  oorreeted  and  rendered  harmless  by  the  intro- 
duction, at  a  subsequent  stage  of  the  trial,  of  an  exemplification  of 
letters  testamentary,  authenticated  aooording  to  the  testamentary 
«jBtem  of  this  State.  Vide  Art  A8,  seo.  76,  of  the  Code  of  Pub. 
€tonL  Laws. 

The  appellant's  second  bill  of  exoeptions  is  taken  to  tiie  rejection 
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■g08y  S89«  MjB  :  **  A  onriooB  question  has  been  nuBed  in  America, 
AB  to  the  Talne  at  which  an  artide  is  to  be  estimated  which  has 
been  changed  into  some  new  f onn  by  its  wrongful  taker.  In  New 
York,  it  has  been  several  times  ruled,  that  the  whole  Talne  ot  the 
artide  in  its  new  form  may  be  recoyered ;  aS|  for  instance,  whe^t 
timber  had  been  oonrerted  into  beards,  wood  into  coal,  bladk  salts 
into  pearl  ashes.    See  cases  dted,  Sedg.  on  Dam.  665  (4th  ed.). 

e  e  «  e  «<  3iit  this  merely  decides  who  shall  hare  the  prop- 
erty, not  what  amount  of  damage  shall  be  recdred  for  the  altera- 
tion.'* **  It  may  be  said  that  if  the  property  of  the  improTed  arti- 
flle  continues  in  the  original  owner,  he  must  be  paid  for  its  deten- 
tion on  its  full  Talue,  but  I  conoeire  that  this  by  no  means  follows.  ** 
Bef erring  then  to  the  English  authorities,  he  proceeds: 

**  The  only  "Rnglish  authority,  that  I  am  aware  of,  which  seems 
to  oppose  this  view,  is  that  of  a  class  of  cases  in  which  the  qne§> 
tion  has  been,  as  to  the  mode  of  yduing  minerals  wrongfully 
severed  and  carried  away.  The  form  of  the  action  in  the  first 
three  cases  was  trespass,  and  there  it  was  held  that  the  coal  should 
not  be  estimated  at  its  value  as  it  lay  in  its  bed,  but  at  its  price 
when  it  first  became  a  chattel,  and  that  no  deduction  could  be  made 
on  account  of  the  labor  bestowed  in  digging  if  Mayne  on  Dam^ 
tit. '' Trover,''  891.  It  would  appear,  from  these  extracts,  there  is 
a  divendty  between  the  American  and  English  cases,  in  applying 
the  rule  of  damages,  and  the  American  cases  themselves  are  far  from 
being  uniform. 

The  case  of  Forsyth  v.  Wells,  41  Penn.  St  291,  was  an  action 
of  trover,  where  the  taking  was  by  mistake,  because  of  the  uncer- 
tainty of  boundaries;  it  is  founded  on  Baron  Parkb's  decision  in 
Wood  V.  Morewood,  3  Q.  B.  440;  43  Eng.  Oom.  Law,  810.  It  is 
conceded  there  are  cases  of  trespass,  where  the  judges  have  adop- 
ted the  mode  of  calculating  damages  for  taking  coal,  substantially 
equivalent  to  the  rule  laid  down  by  the  Common  Pleas  in  the  judg* 
ment  appeded  from,  where  no  willful  wrong  was  done,  snd  refera 
to  Martin  v.  Porter,  6  If.  &  W.  351,  but  prefers  the  rule  in  Wood 
T.  Morewood. 

Herdie  v.  Young,  55  Penn.  St  176,  was  an  action  of  le* 
pleviu,  for  logs  cut  and  carried  down  to  a  boom.  It  was  hdd 
where  the  injury  was  inadvertent,  the  measure  of  tbo  damages 
would  be  the  value  of  the  logs  in  the  boom,  less  the  cost  of  cutting 
and  hauling  them  to  the  river,  and  driving  them  to  the  boom. 
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mrayer)  the  evidence  of  the  coat  of  sevenuioe  and  transportAtiim, 
designed  to  be  offered  by  the  appellants  in  their  fourth  bill  of  ezoep- 
tions,  vas  impertinent,  immaterial  and  inadmifisible. 

There  are  two  standards  or  measures  of  damages  to  property,  the 
one  the  severe,  the  other  the  lenient,  which  aeoording  to  some  of 
the  authorities  depend  upon  the  intention  or  mala  fides  of  thc( 
defendant,  and  according  to  others,  upon  the  form  of  the  action. 

This  distinction  is  admitted  in  the  very  recent  case  of  The 
United  Msrikgn  Colliery  Company  ex  parte  The  Powell  Daffryn 
Steam  Coal  Company's  Claims^  cited  by  the  appellant  from  The 
Weekly  Beporter  and  Solicitors'  Journal,  December  7,  1872.  This 
wins  a  motion  made  in  behalf  of  the  former  company,  for  obtaining 
from  the  court  the  construction  of  an  order  made  previously,  by 
which  the  former  company  were  ordered  to  pay  the  value  of  oertain 
coal  (obtained  by  them  under  a  trespass)  at  the  pit's  mouth,  deduct- 
ing the  cost  of  severance  and  the  cost  of  carrying  to  the  pit's  mouth. 
The  solicitors  in  support  of  the  motion,  arguing  that  just  allow- 
ances of  winning  coal  are  deducted  in  cases  of  trespass  when  there 
has  been  no  frauds  say,  in  such  cases,  there  is  a  severe  rule,  and  a 
lenient  or  mitigated  rule. 

The  court.  Bacon,  V.  C,  held  ^*the  defendants  here  must  be 
taken  as  purchasers,  the  plaintiffs,  although  they  have  suffered  a 
wrong,  must  not  have  more  of  the  benefit  of  that  wrong  than  was 
actually  the  case.  All  just  allowanoet  must  mean  actual  disburse- 
ments, but  without  profit  The  plaintiffs  must  be  in  the  same 
position  as  if  they  had  severed  the  coal  and  brought  it  to  the  bank 
themselves  apart  from  any  profit" 

The  circumstances  of  the  case  are  not  disclosed  further  than  may 
be  inferred  from  the  observations  of  the  counsel  and  the  language 
used  by  the  court  The  appellees'  third  prayer  does  not,  it  is  said, 
advert  to  the  distinction  referred  to  in  the  above  case,  tho  existence 
of  fraud,  or  knowledge  on  the  part  of  the  defendant,  as  in  the  case 
of  Bidgay  v.  Bond  and  Wife,  17  Md.  14. 

If  this  were  an  action  of  trover,  the  plaintiff,  according  to  the 
authorities,  might  recover  the  enhanced  value,  and  is  not  confined 
to  the  value  of  the  material  either  at  the  place  of  taking  or  of  man- 
ufacture. 2  Qreenl.  Ev.,  §  276 ;  Greenfield  Bank  v.  Leavitt,  17  Pick. 
8 ;  Baker  v.  Wheeler,  8  Wend.  505 ;  Biee  v.  Ho^jenbeck,  19  Barb. 
M4. 

Adverting  to  these  or  similar  oases,  ICayne,  in  his  work  on  Dam* 
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eto.  The  defendant  was  owner  of  the  adjoining  estate,  and  had 
worked  the  coal  under  the  plaintiff's  land.  At  the  trial  at  York 
Assizes,  the  question  was  upon  what  principle  the  damages  were  to 
bo  assessed.  Pabkb,  Baron,  was  of  opinion,  ''that  the  plaintiff 
would  have  been  entitled,  in  an  action  of  troyer,  to  the  Talue  of  the 
coal  as  a  chattel,  either  at  the  pit's  mouth,  or  on  the  canal  bank,  if 
the  plaintiff  had  demanded  it  at  either  place,  and  the  defendant 
had  converted  it,  without  allowing  the  defendant  any  thing  for  hav- 
ing worked  it,  and  brought  it  there;  that  not  having  made  such  a 
demand,  and  the  action  being  trespassy  he  was  entitled  to  the  value 
of  the  coal  as  a  chaiUi  at  the  time  when  the  defendant  began  to 
take  it  away,  that  is,  as  soon  as  it  existed  as  a  chattel,  which  value 
would  be  its  price  at  the  pif s  mouth,  after  deducting  the  expense 
of  carrying  the  coals  from  the  place  in  the  mine  where  they  were 
got  to  the  pit's  mouth,"  etc. 

Leave  was  given  to  move  to  reduce  the  damages  if  the  Oourt  in 
Banc  should  be  of  opinion  that  the  proper  measure  of  damages 
was  the  value  of  the  coal  in  the  bed. 

At  Easter  Term  following,  on  motion  to  reduce  the  damages^ 
before  a  full  bench,  it  was  argued  that  to  allow  any  other  estimate 
of  damages  (than  the  value  in  the  bed)  would  be  to  confer  on  the 
plaintiff  a  large  profit,  in  the  absence  of  any  thing  either  done  or 
suffered  by  him;  that  if  he  retained  the  amount  given,  on  the  prin- 
ciple laid  down  by  the  learned  judge,  he  is  paid  not  merely  the 
value  of  the  coal,  but  a  double  value.  All  the  judges  striatim 
decided  that  the  damages  should  not  be  reduced. 

Pabkb,  B.,  said:  **  The  plaintiff  is  entitled  to  be  placed  in  the 
same  situation  as  if  these  coals  had  been  chattels  belonging  to  him* 
self,  which  had  been  carried  away  by  the  defendant,  and  must  be 
paid  their  value  at  the  time  they  were  begun  to  be  taken  away.  He 
had  a  right  to  them,  without  being  subject  to  the  expense  of  getting 
them,  which  was  a  wrongful  act  by  the  defMidant,  and  for  whioh 
the  defendant  cannot  claim  to  be  reimbursed.  I  am  not  sorry  this 
rule  is  adopted,  as  it  will  tend  to  prevent  trespasses  of  this  kind, 
which  are  generally  willful." 

This  case  was  decided  in  1839,  and  was  followed  by  Lord  Dbv« 
MAN,  G.  J.,  in  Morgan  v.  PowM,  8  AdoL  &  El.  (N.  S.)  218  (43  B. 
0.  L.  736),  in  1842,  which  was  also  an  action  of  trespass,  for  the 
bTYUiking  a  mine,  digging  and  carrying  away  coal,  —  and  by  Parci^ 
B.,  in  Wood  v.  Morewood,  Derby  Assizes,  cited  in  3  AdoL  &  EIlis» 
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440  (43  E.  C.  L.  810)^  in  which  there  was  a  count  in  trover.  See 
mleo  WUd  and  others  v.  HoU^  9  Mees.  &  Wela.  672,  where  the  case 
of  Martin  y.  Porter  is  again  reaffirmed. 

Wood  y.  Morewood  was  tried  at  Derby  Sninmer  Assises,  in 
1841,  before  Baron  Pabkb.  The  plaintiff  claimed  damages  ou 
the  principle  laid  down  in  Martin  y.  Porter^  5  M.  &  W.  351, 
which  amounted  to  £6,000.  The  defendant  contended  that 
the  jury  were  the  proper  judges  of  damages,  and  that  in  this  case, 
where  there  was  no  imputation  of  fraud  or  want  of  reasonable 
care  or  caution  on  the  part  of  the  defendant,  they  might  assess 
the  damages  on  the  principle  that  the  defendant  should  pay  the 
fair  price  per  acre  at  which  the  bed  of  coal  would  haye  been  sold 
to  a  person  who  was  at  the  ex|)ense  of  getting  It 

Baron  Pabkb  told  the  jury,  '^  that  if  there  was  fraud  or  negli- 
gence on  the  part  of  the  defendant,  they  might  giye  as  damages 
under  the  count  in  trover^  the  yalue  of  the  coals  at  the  time  they 
first  became  chattels, ^on  the  principle  laid  down  in  Martin  y. 
Porter;  but  if  they  thought  that  the  defendant  was  not  guilty  of 
fraud  or  negligence,  but  acted  honestly  and  fairly  in  the  full  belief 
he  had  a  right  to  do  what  he  did,  they  might  giye  the  fair  yalue 
of  the  coals,  as  if  the  coal  fields  had  been  purchased  from  the  plain- 
tiffs. 

This  case  was  followed  by  Morgan  y.  Powell^  3  Add.  ft  Ellis 
<N.  S.),  278  (43  Eng.  Com.  L.  734),  in  1842,  an  action  of  trespass 
for  breaking  and  entering  and  taking  and  carrying  away  coals, 
before  Lord  Dbnman,  0.  J.,  Pattbson,  Williams  and  Colebidob, 
JJ.,  on  a  rule  to  show  cause  why  the  yerdict  should  not  be  reduced 
by  the  amount  of  the  expense  of  getting  the  coals  and  bringing 
them  to  the  pit's  mouth. 

In  the  course  of  argument  reference  was  made  to  the  principle 
of  estimating  damages  laid  down  at  niei  prius  by  Pabkb,  B.,  ia 
Morewood  y.  Wood. 

Lord  Dekmak  :  '^  We  are  of  the  opinion  that  the  rule  in  Martin 
y.  Porter  is  correct,  and  properly  applicable  to  the  present  case. 
The  jury  must  giye  compensation  for  the  pecuniary  loss  sustained 
by  the  plaintiff  from  the  trespass  committed  in  taking  his  coal, 
compensation  haying  been  separately  giyen  for  all  injury  done  to 
the  soil  by  digging,  and  for  the  ti*e6pa8s  committed  in  dragging  the 
coal  along  the  plaintiff's  adit ;  and  the  estimate  of  that  loss  depends 
on  the  yalue  of  the  coal  when  seyered;  that  is,  the  price  at  which 
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the  plaintiff  could  hare  sold  it.  This  plainly  was  the  yalne  of  the 
coal  itself^  at  that  moment.  The  defendant  had  no  right  to  be 
reimbursed  for  his  own  unlawful  act^  in  procuring  the  coal,  nor 
can  he,  properly  speaking,  bring  any  charge  against  the  plaintiff 
for  labor  expended  upon  it  But  it  could  hare  no  yalue  as  a  sal* 
able  article  without  being  taken  from  the  pit;  any  one  purchasing 
it  there  would,  as  of  course,  hare  deducted  from  the  price  the  cost 
of  bringing  it  to  the  pit's  mouth.  Instances  may  easily  be  sup- 
posed where  particular  circumstances  would  yary  this  mode  of  cal- 
culating the  damage,  but  none  such  appear  here." 

The  amount  of  the  verdict  was  ordered  to  be  reduced  by  the  oost 
of  bringing  it  to  the  pit's  mouth. 

However  inconsistent  the  allowance  may  be  with  the  general 
principles  announoed,  it  is  clear  that  Martin  v.  Porter  was  emphat- 
ically approved  and  affirmed,  and  Wood  v.  Morewood,  although 
referred  to  in  the  argument,  was  not  noticed  in  the  decision. 

Again  in  Wild  and  others  v.  Holt,  1842;  before  Pabkb,  R,  Al- 
DEBSON,  B.,  OuRKBT,  B.,  and  BoLFE,  B.  In  reply  to  tiie  argu- 
ment that  the  defendant  was  entitied  to  deduct  the  expense  of 
getting  the  coal,  etc.,  Pabke,  B.,  said:  ''The  case  of  Martin  v* 
Porter  establishes  that,  as  against  a  wrong-doer,  no  such  abate- 
ment ought  to  be  made,  but  that  the  jury  are  at  liberty  to  give  ai 
damages  the  full  value  of  the  coals  when  they  just  exist  as  ohattelfl^ 
in  consequence  of  the  trespass.'' 

Beferring  to  the  rule  laid  down  in  Martin  v.  Porter  again,  1m 
says,  ''which  is  a  very  salutary  one,  because  the  parties  must 
know  —  at  least,  they  may  know  by  proper  dialling — that  they 
are  trespassing  on  their  neighbor's  property."    9  M.  ft  W.  674. 

The  necessity  and  importance  of  this  rule  can  scarcely  be  magr 
nified  in  a  community  where  the  wealth  of  the  oountiy  con- 
sists in  its  mineral  deposits ;  and  the  facts  developed  in  evi- 
dence, show  the  agents  of  the  appellants  at  least  had  the  means 
of  knowing,  if  not  actual  knowledge  of  the  lines  of  the  corpora- 
tion by  which  they  were  employed.  It  is  impossible  in  cases  of  this 
kind  to  discriminate  between  natural  and  artificial  persons,  and  the 
latter  must  be  held  responsible  for  the  negligence  and  omissions  of 
its  employees  as  well  as  their  acts,  in  the  discharge  of  duties  oon« 
Tided  to  them. 

The  appellants'  counsel  in  their  brief  and  argument  insist  thai 
the  correct  basis  of  the  rule  of  damages  is  the  principle  eompenea^ 
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Hon;  that  the  appellees'  third  prayer,  without  leferenoe  to  sur- 
rounding  oiroamstanoes^  requires  the  jury  to  give  as  damages  what 
the  coal  was  worth  after  it  was  severed  from  its  uatiye  bed,  without 
deducting  the  expense  of  seyering,  which  was  punitiye  in  its  effect^ 
^'  instead  of  being  compensated  and  indemnified  for  the  injury  sus- 
tained, they  were  enabled  to  realifle  an  enormous  profit  out  of  a 
trespass  which,  for  any  thing  that  the  third  prayer  required  the 
jury  to  find,  might  haye  been  committed  by  the  defendant  inad- 
yertently,  and  in  the  honest  belief  that  it  was  mining  its  own 
coal/' 

These  arguments  were  used  in  the  case  of  Martin  y.  Porter^ 
though  perhaps  not  so  foroibly. 

The  measure  of  damages  was  defined  in  that  case,  without  re- 
gard to  ciroumstances  of  aggrayation;  the  plaintiff  was  said  to  be 
entitled  ''  ex  deUto  justtHm,'*  to  the  yalue  of  the  coal,  as  a  chattel^ 
when  tlie  defendant  began  to  take  it  away,  and  the  defendant  had 
no  right  to  be  reimbursed  for  doing  a  wrongful  act,  a  rule  which 
was  necessary  to  prevent  trespasses  which  wero  generally  willf  uL 

We  do  not  understand  that  the  appellants  contend  that  a  dif- 
feront  rule  of  damages  prevails  in  trespass  quare  elausum  fregU 
and  trover,  or  that  any  objection  is  made  to  the  rulings  in  con- 
sequence of  the  form  of  the  action. 

Although  such  a  distinction  is  adverted  to  in  some  of  the  authori- 
ties^ it  applies  rather  to  the  allowances  to  be  made,  in  consequence 
of  the  time  and  mode  of  the  demand^  than  to  any  variance  in  the 
principle  of  right,  in  adjusting  the  compensation,  except  where 
ciroumstances  of  aggravation  are  relied  on  in  trespass. 

Mayne,  in  his  work  on  Damages,  390,  states  the  rule  as  being  the 
same  in  both  forms  of  action. 

The  rule  prescribed  by  the  third  prayer  of  the  plaintifls  conforms 
in  principle  to  that  in  Martin  v.  Porter,  and  in  the  cases  of  Mor^ 
gan  v.  PoweU,  and  Wild  and  others  v.  Holt. 

The  appellees'  fourth  prayer  differs  from  the  third  in  aeserting 
thai  knowledge  on  the  part  of  the  defendant,  that  the  ^  locus  in 
quo  "  was  not  its  own  lands,  at  the  time  the  trespasses  were  com- 
mitted, entitied  the  plaintiffs  to  exemplary  damages;  the  correct- 
ness of  which  is  impliedly  admitted  by  the  appellants  in  their  argu« 
ment,  that  this  ciroumstance  was  a  proper  consideration,  upon  a 
question  of  exemplary  damages,  and  should  have  been  incorporated 
in  the  third. 
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Byery  trespasB,  whether  willful  or  not,  is  an  injury,  for  whiob 
the  party  wronged  is  entitled  to  compensation,  and  the  measnrB 
of  oompensation  prescribed  by  the  third  prayer  was  the  lowest 
established  by  law,  in  this  peculiar  dass  of  oases,  independentlj 
of  all  aggravating  features. 

The  court  below  was  therefore  right  in  rejecting  the  testimony 
proposed  in  the  third  and  fourth  bill  of  exceptions,  and  in  giani- 
ing  the  appellees'  third  prayer.  The  cases  to  tiie  contrary  are  gen- 
erally cases  in  equity,  where  greater  latitude  is  assumed  by  the 
courts  in  controlling  the  rights  of  the  parties. 

The  appellant's  second  prayer,  being  the  couTerse  of  the  propo- 
sition contained  in  the  appellees'  third,  is  disposed  of  by  the  yiewi 
above  expressed,  and  was,  in  our  opinion,  properly  rejected  for  the 
reasons  assigned. 

The  first  prayer  of  the  appellant,  which  is  included  in  his  fifth 
bill  of  exceptions,  is  based  upon  the  theory  that  it  was  not  compe- 
tent for  a  witness  not  present  at  the  survey  to  testify  for  the  plain- 
tills,  to  prove  any  object  connected  with  the  survey,  or  intended  for 
illustration  thereof.  This  prayer  is  understood  to  refer  to  the  tes> 
timony  offered  in  the  plaintiffs*  first  bill  of  exceptions,  which  is 
not  before  this  court,  and  in  which  the  court  rejected  the  testimony 
indicated  in  the  appellant's  prayer;  to  that  extent  the  appellant 
had  the  benefit  of  the  principle  involved  in  it,  but  however  correct 
such  ruling  might  be,  when  applied  to  any  particular  witness,  at 
the  time  of  the  examination,  a  general  instruction,  after  the  testi- 
mony was  closed,  that  if  they  find  from  the  evidence,  etc,  any  of 
the  witnesses  were  not  present,  etc.,  such  an  objection  would  be  too 
late,  upon  the  well-established  principle,  that  exceptions  to  testi- 
mony must  be  taken  before,  or  at  the  time  of  its  being  submitted ; 
it  cannot  be  raised  after  the  testimony  is  closed,  except  upon  a  gen- 
eral reservation  of  all  exceptions  to  evidence,  and  then  the  particu- 
lar evidence  objected  to  should  be  pointed  out  The  appellant's 
first  prayer  was  therefore  properly  rejected,  no  reservation  of  this 
kind  appearing,  and  nothing  in  the  record  indicating  to  what  wit> 
ness  or  witnesses  it  was  intended  to  apply. 

The  api>cllant's  fourth,  fifth  and  eighth  prayers,  included  in  his 
fifth  bill  of  exceptions,  affirm,  first,  that  if  the  jury  find  that  Jolin 
A.  Smith  executed  the  will  offered  in  evidence  by  the  plaintiffs, 
then  the  will  vests  the  title  to  the  '^  locus  in  quo  "  in  Sally  Smith* 
the  derisee,  and  no  injury  to  the  lands,  as  real  estate,  and  to  the 
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fee  in  said  lands,  can  be  recovered  by  the  executors  of  John  A. 
Smith  under  the  pleadings  and  eyidence  in  the  cause.  Secondly^ 
that  the  executors  cannot  rocover  on  the  pleadings  and  eyidence^ 
.  for  any  injury  done  to  the  lands  which  would  aAect  their  yalue,  at 
coal  lands,  after  the  testator's  death.  Thirdly,  that  the  exeouton 
are  not  entitled  to  recover  on  the  pleadings  and  evidence,  for 
any  damages  to  the  coal  now  remaining  in  the  lands  in  oontrover8y» 
and  which  would  affect  the  right  and  interest  of  Mrs.  Smith,  the 
devisee. 

The  argument  in  support  of  these  propositions,  as  condensed 
from  the  brief,  is  that  the  declaration  claims  only  damages  for 
mining  and  carrying  away  coal;  there  is  no  allegation  of  injury 
done  by  unskillful  mining,  and  it  gives  no  notice  that  such  damages 
would  be  claimed  as  were  claimed  under  the  rulings  of  th^  court  in 
the  third  and  fourth  prayers  of  the  plaintiffs;  such  damages  could 
only  be  claimed  on  a  special  allegation:  Mr.  Smith,  having  devised 
tH  his  estate,  real,  personal  and  mixed,  to  Mrs.  Smith,  the  lands  in 
controversy  passed  to  her,  and  such  damages  as  did  not  result  neces- 
sarily and  during  the  life  of  the  testator,  but  would  only  affect 
iheir  value  as  coal  lands,  after  his  death,  could  not  be  recovered 
under  the  declaration  which  did  not  set  them  out  specially. 

That  the  damages  claimed  are  partly  for  mining  improperly,  etc., 
whereby  the  lands  were  injured  as  coal  lands — for  which  the  execa* 
tors  could  not  recover,  because  that  was  recoverable  by  the  devisee 
in  her  own  right. 

The  action  in  this  case,  as  we  have  seen,  was  instituted  in  the  life- 
time of  the  testator  Smith,  by  his  co-plaintiffs  and  himself,  holding, 
us  alleged  in  the  third  count,  undivided  portions  in  fee  simple  in  the 
lands;  the  trespasses  alleged  were  injuries  to  their  right  and  estate 
as  tenants  in  fee,  and  any  act  of  trespass,  which  impaired  the  value 
of  the  estate,  cither  temporarily  or  permanently,  gave  the  plaintiffs 
but  one  cause  of  action;  the  narr.  charged  sundry  trespasses  between 
the  21st  of  August,  1864,  and  the  day  of  instituting  the  suit,  less  than 
three  years;  the  injuries  complained  of  are  digging  and  sinking 
-divers  mines,  drifts,  pits,  shafts,  etc.,  of  great  length,  breadth  and 
depth,  and  from  out  of  said  mines,  etc.,  raising  earth,  soil,  stones, 
coal,  iron  ore  and  other  minerals,  etc.,  and  taking  and  carry- 
ing them  away;  operations  of  this  kind  could  not  be  continuously 
carried  on  for  a  series  of  years,  without  impairing  the  fee  simple 
^ne  of  the  land,  in  the  life  of  the  testator;  and  his  co-plaintiffi 
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and  himself,  and  his  executors  after  him,  had  the  right  to  reoo?w 
the  fall  yalae  of  the  property  injured,  even  if  it  absorbed  the  &o 
simple.  The  devisee  took  only  what  renudned,  after  the  testator's 
death.  She  could  institute  no  action  for  the  oonsequenoes  of  the 
trespass  committed  in  the  testator's  life;  there  could  be  but  one 
satisfaction  for  the  injuries  done  him. 

Opening  of  mines  is  a  species  of  waste,  which  tends  to  the  per- 
manent and  lasting  loss  of  the  person  entitled  to  the  inheritance. 
Vide  Cruise's  Digest,  title  III,  ch.  11,  §  16.  A  tenant  for  life 
cannot  open  a  new  mine.  The  narr.  therefore  chaiged  the  most 
serious  injury  which  could  have  been  inflicted  on  the  fee,  or  inherit* 
ance,  and  necessarily  involyed  all  the  natural  results  of  waste,  for 
which  damages  were  recoverable  without  further  specification.  Art 
75,  of  tlie  €ode  of  P.  O.  Laws,  enacts,  that  ''  whatever  tscts  are 
necessary  to  constitute  the  ground  of  action  shall  be  stated  in  the 
pleading,  and  nothing  more."  ''Any  declaration  which  oontains  a 
plain  statement  of  the  facts  necessary  to  constitute  a  ground  of 
action  shall  be  sufScient" 

The  appellant  argues,  that  trespass  quare  elau9um  fingit  is  a  po»> 
sesBory  action,  and  damages  for  injury  to  the  possession  only  can  be 
recovered;  injuries  to  the  corpus  of  tiie  land,  however  destniotivey 
because  it  operates  on  the  value  of  the  fee,  cannot  be  oompenoated 
in  action  for  damages  by  the  executors.  The  injury  is  one  entire 
thing;  if  it  occurs  in  the  life  of  the  owner  of  tiie  fee,  he  or  his 
executors  are  the  only  persons  competent  to  sue  for  and  recover 
the  damages  commensurate  to  the  loss  sustained. 

As  far  as  these  prayers  attempt  to  raise  the  objeotion,  that  tiieie 
was  a  variance  between  the  declaration  and  tlie  evidence,  tliey 
do  not  present  that  question  generally,  but  in  a  very  quaUfled 
form. 

The  fifth  prayer  afilrms  that  the  executors  of  John  A.  Smith  pan- 
not  recover  on  the  pleadings  and  evidence  in  this  cause,  for  any 
injury  done  to  the  lands  in  controversy,  which  would  imU/  ifffoet 
their  value  08  coal  lands  after  the  death  of  the  testator. 

The  eighth  reaffirms  tiie  same  proposition  in  different  language, 
— ''  the  said  executors  of  John  A.  Smith  are  not  entitled  to  recover 
on  the  pleadings  and  evidence  in  this  cause,  for  any  damagee  to  the 
coal  now  remaining  in  the  lands  in  controversy,  which  would  aflfooi 
the  right  and  interest  of  said  Sally  Smith,  as  devisee,"  etc. 

The  predominant  idea  presented  in  these  prayers  is,  if  the  injury 
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was  Buoh  as  impaired  the  yalue  of  the  fee,  the  executors  oonld  not 
reooYer.  We  have  anticipated  and  answered  this  objection,  bat 
assuming  the  objection  was  intended  in  its  broadest  and  widest 
sense — 

This  is  not  like  the  case  where  the  point  was  raised  below,  by 
objecting  to  the  admisiibility  of  the  evidence^  as  in  EtticM  y.  Lam^ 
borne,  2  Md.  132,  where  the  declaration  chaiged  that  earth,  sand, 
etc.,  were  washed  into  the  plaintifTs  mill-dam,  so  as  to  render  it 
useless  in  working  his  mill,  and  the  CYidence  offered  was  that  the 
stream  was  rendered  so  impure,  that  it  was  unfit  for  washing  rags^ 
so  as  to  fit  them  for  making  white  paper.  There  the  Yariance  was 
broadly  presented  in  limine,  and  the  attention  of  the  court  neces- 
sarily called  to  the  allegata  and  probata — but,  in  the  present  in* 
stance,  the  objection  is  not  to  the  right  to  recoYer  because  of 
Yariance,  but  because  of  its  supposed  effect  upon  certain  interests 
of  persons  not  parties  to  the  cause.  The  real  objection,  if  inten* 
ded  to  be  made,  was  masked  under  a  form  of  words,  which  en* 
tirely  concealed  it 

These  prayers  point  to  the  pleadings  and  raise  an  objection  whicb 
was  untenable,  and  being  correctly  rejected  on  that  ground,  they 
cannot  now  be  used,  for  the  purpose  of  presenting  points  which  da 
not  appear  from  the  record  to  haYc  been  raised  below. 

The  appellant's  ninth  and  tenth  prayers,  included  in  his  fifth 
exception,  are  coYered  by  our  remarks  on  the  preceding. 

No  specific  objections  haYO  been  made  in  argument,  to  the  grant- 
ing of  the  appellees'  first  and  second  prayers,  besides  those  embraced 
in  the  argument  of  the  appellant's  fourth,  fifth  and  eighth  prayers^ 
The  reasons  which  sustain  the  action  of  the  court  below,  in  reject* 
ing  the  latter,  apply  with  equal  force  in  maintaining  the  propriety 
of  granting  the  former. 

Finding  no  error  in  the  scYeral  rulings  of  the  court  below,  by 
which  the  appellants  were  prejudiced,  the  same  will  be  affirmed. 

BoBursoir,  J.,  dissenting  as  to  the  measure  of  damages. 

Judgment  affirmed 
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ToHE^  appellant,  y.  Parkbbsbubg  Riilboad  Ooxpaitt. 

■Corporation '■^UabUUy  of ^  for  flrauduUtU  aeiiofUa  ogonU'-^ftwidmleiU  itm§ 

ofitoek  by  treaouror.    Handwriting  —  emdmee  of. 

The  treMOier  of  a  private  corporation,  whoee  duty  it  was  to  iflsne  oertifieatMi 
of  the  stock  of  the  corporation,  frandnlentlj  isened  certificatee  regnlai  U 
form,  but  not  representing  any  real  stock,  and  pledged  them  tosecaremooej 
borrowed  bj  himself.  Edd,  that  the  corporation  was  liable  to  the  pledgee^ 
who  had  no  notice  of  the  fraud,  for  the  amount  lent  bj  him,  with  interest 

The  genuineness  of  handwriting  cannot  be  established  bj  the  opinion  of  wit- 
nesses whose  belief  is  founded  upon  a  mere  comparison  of  papers  rab> 
mitted  for  their  examination  poH  lUom  mot&m. 

ACTION  founded  upon  the  alleged  wrong  of  the  defendant  Id 
repudiating  certain  stock  certificates  held  by  the  plaintiff  ai 
being  spurious  and  void^  which,  as  the  plaintiff  alleged,  are  either 
genuine  or  issued  under  such  circumstances  as  to  render  the  defend- 
ant  responsible  for  them. 

The  plaintiff  alleged  that  on  the  2d  of  October,  1869,  he  loaned 
Thoe.  B.  Rich  ft  Co.  $6,000  on  the  security  of  350  shares  of  defend- 
ant's  stock,  issued  on  that  day  from  defendant's  office,  by  John 
L.  Crawford,  the  treasurer  of  defendant's  company,  in  the  usual 
way  in  plaintiff's  name;  that  subsequently  he  made  another  loan 
upon  a  like  certificate  for  200  shares,  and  that  these  loans  were 
made  upon  the  faith  of  the  said  certificates.  This  money  was  bor* 
rowed  by  Rich  for  Crawford,  though  that  fact  was  not  made  known 
to  the  plaintiff  at  the  time  of  the  loan.  Crawford  was  duly  author- 
ised to  issue  stock,  and  the  stocks  so  issued  were  regular  in  form, 
but  it  was  fraudulently  issued,  and  the  treasurer  applied  the  pro- 
ceeds to  his  own  use.  There  was  a  confiict  of  eyidenoe  as  to 
whether  the  president's  signature  to  the  certificates  was  a  forgeiy  or 
not  Other  fraudulent  stock  having  been  issued,  the  company 
remoyed  the  treasurer  and  requested  holders  of  genuine  stock  to 
present  it  and  procure  new  certificates  in  exchange.  The  plaintiff 
presented  the  said  certificates,  but  they*  were  pronounced  Yoid  and 
new  certificates  were  refused. 

On  the  question  of  the  genuineness  of  the  signature  of  Mr.  Van 
Winkle,  president  of  the  defendant,  to  the  oertifioate  of  stock  sued 
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<m>  a  witness,  professing  to  be  an  expert  in  the  matter  of  hand- 
writing, was  offered  to  prove  that  the  signature  to  such  certificatef 
was  not  genuine.  He  stated  that  he  had  never  seen  Mr.  Van  Winkle 
write,  nor  received  any  letter  from  him,  nor  had  he  become  ac- 
quainted with  it  in  the  course  of  business,  but  that  his  only  knowl* 
edge  on  the  subject  was  derived  from  an  examination  of  the  signa- 
tures of  said  Van  Winkle,  in  two  certificate  books  in  evidence^ 
admitted  to  be  genuine,  which  had  been  placed  in  his  hands  by  the 
defendant  to  enable  him  to  testify,  and  that  he  had  careifullj 
examined  them  for  five  or  six  months,  and  had  thus  acquired  a 
knowledge  of  the  handwriting  of  Van  Winkle. 

On  the  same  question,  a  photographer  by  profession  and  expert 
in  handwriting,  offered  as  a  witness  by  the  defendant,  stated  that 
he  had,  at  the  instance  of  the  defendant,  made  photographic  copies 
of  the  signatures  of  Van  Winkle  to  the  certificates  sued  on,  and  of 
others  admitted  to  be  genuine  —  that  some  of  these  copies  were  of 
the  actual  size  of  the  original,  and  others  of  an  enlarged  size.  The 
defendant  thereupon  proposed  to  offer  said  copies  in  evidence,  to 
be  examined  by  the  jury,  together  with  explanations  by  the  witnesa 
as  to  the  differences  between  the  genuine  and  those  dleged  to  be 
forged,  and  his  opinion,  derived  from  a  comparison  of  those  copies^ 
as  to  the  genuineness  of  the  signatures  to  the  certificates  sued  on* 
The  plaintiff  objected.  Judgment  below  was  against  the  plaintiff^ 
and  he  appealed. 

Samua  Snawden,  Wm.  F.  Frieh  and  /.  NwM  Stmb,  for  appel- 
lant 


Cfharle$  J.  M.  Owinn,  J.  H.  B*  Latrobe  and  Jteverdjf  JMimmi^ 
for  appellee. 

Bowie,  J.  The  main  question  involved  in  this  cause  is  the  ex- 
tent of  the  liability  of  private  corporations  for '  the  acts  of  their 
agents,  done  within  the  scope  of  their  employment,  expressed  or 
implied. 

The  inquiry  is  o(  peculiar  in  to  rest,  not  because  of  any  novelty 
of  principle,  but  on  account  of  its  application  to  a  class  of  cor- 
porations, which  have  multiplied  with  amasing  rapidity,  in  modem 
times,  and  absorbed  a  vast  proportion  of  the  capital  and  oommeroe 
of  the  country. 
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As  the  relation  of  prinoipal  and  agent  is  oommon  to  all 
«nd  conditions  of  life,  the  principles  which  goYem  it  are  of  nniter- 
aal  application. 

All  persons,  natural  and  artificial,  capable  of  entering  into  this 
relation  are  subject  to  its  laws.  From  the  humblest  position  d 
domestic  service,  to  the  highest  grade  of  financial  or  commeroial 
•employment,  a  common  principle  controls  its  obligations. 

The  maxim,  '*qui  facii  per  oKum  facii  per  se,^  on  which  it  is 
«aid  the  whole  law  of  principal  and  agent  rests,  is  based  on  the  in- 
stinct  of  natural  justice;  that  in  all  employments  and  businesB  d 
men,  those  who  create  or  appoint  agents  for  their  own  oonToni- 
'Cnoe  and  adyautage,  should  be  liable  for  their  acts  of  omission  or 
•commission,  in  the  course  of  their  employment 

From  considerations  of  policy,  public  corporations,  such  as  States 
or  municipalities,  are  exempt  in  a  great  degree  from  responsibility 
for  implied  authority,  founded  on  the  conduct  of  those  they  em^ 
ploy;  but  private  corporations,  like  the  individuals  who  compose 
them,  are  held  to  rigid  accountability  for  the  acts  of  those  whom 
they  have  held  out  to  others  as  worthy  of  trust 

The  record  t^ontains  six  bills  of  exceptions,  taken  by  the  appel- 
lant; the  first  five,  to  the  rejection  and  admission  of  certain  svi- 
donoe;  the  sixth,  to  the  rejection  of  the  prayers  of  the  appellanti 
«ud  the  granting  of  those  of  the  appellee. 

The  last  exception  presenting  questions  of  law,  which  an 
peculiar  to  and  gorem  the  case,  and  the  preceding  exceptions^  sooh 
•only  as  are  incidental,  we  shall  examine  them  inversely. 

As  the  pleadings  contain  a  summary  of  the  facts  and  the  issues 
to  which  the  prayers  apply,  a  synopsis  of  them  will  be  a  proper 
preliminary. 

The  suit  was  instituted  on  the  1st  of  April,  1871,  in  the  Superior 
Oourt  of  Baltimore  city,  by  the  appellant  against  the  appellee,  for 
the  refusal  of  the  latter  to  issue  to  the  former  certain  new  certifl- 
•cates  of  stock,  in-  lieu  of  others  previously  issued  to  and  held  by 
the  appellaiit,  and  presented  for  renewal,  in  pursuance  of  notice 
requiring  the  holders  of  stock  to  present  and  renew  their  oertifi- 
•cates. 

The  Tutrr.  contained  six  counts — the  first,  second  and  third  for 
refusing  to  renew  a  certificate  of  200  shares,  issued  the  8th  of 
April,  1870  —  the  fourth,  fifth  and  sixth  for  refusing  to  renew  a 
«ertific;4ie  of  350  shares,  issued  the  2d  of  October,  1869. 
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The  giBt  of  theee  several  ooiintB  is  referred  to  and  traverBed  bf 
the  pleas. 

The  defendants .  pleaded  to  the  first  and  f oorth  oonnts,  that  the 
oertificates  in  said  oonnts  mentioned  .were  spurious  and  not  genu- 
ine, as  the  name  of  the  president  of  the  Parkersbnrg  Bailroad 
Company,  upon  the  face  of  said  oertificates,  is  not  the  genuine 
handwriting  of  said  president  To  the  second  and  fifth  counts, 
that  in  issuing  the  certificate  mentioned  in  said  counts,  the  same 
being  spurious  and  not  genuine,  inasmuch  as  the  name  of  the  presi^ 
dent  is  not  the  handwriting  of  the  president,  the  agent  of  the 
said  company,  mentioned  in  said  count,  acted  without  the  scope 
of  his  employment.  To  the  third  and  sixth  counts  the  defendants 
deny  that  they  hare  prosecuted  their  business,  in  the  matter  of 
issuing  certificates  of  stock,  in  a  grossly  unskillful  and  improper 
manner,  and  with  want  of  proper  care,  sldll  and  diligence. 

The  defendants  afterward  filed  additional  pleas,  alleging  that 
the  certificates  mentioned  were  issued  without  authori^  and 
fraudulentiy,  and  not;  for  the  use  and  benefit  of  the  defendants^ 
but  for  the  use  and  benefit  of  the  agent 

To  the  additional  pleas  the  plaintiff  (the  appellant)  replied  that 
John  L.  Orawf ord  was  the  treasurer  and  transfer  agent  of  the  de* 
fendants,  and  placed  in  sole  charge  of  their  office  in  Baltimore,  and 
in  possession  of  their  books,  containing  certificates  of  stock,  signed 
in  blank  by  Qie  president,  and  in  issuing  the  certificates,  Oiawford 
acted  in  the  exercise  of  a  power  conferred  upon  him  by  the  defend- 
ants as  their  treasurer  and  transfer  agent;  that  the  plaintiff  ad- 
vanced his  money  upon  the  collateral  security  of  the  certificates, 
without  any  knowledge  or  suspicion  that  Crawford  as  treasurer  and 
transfer  agent  was  acting  fraudulently,  and  that  the  defendant  is 
estopped  from  saying  the  certificates  were  fraudulentiy  issued,  eta 

For  replication  to  the  defendants'  second  amended  plea,  the 
plaintiff  said  that  whether  said  certificates  were  fraudulentiy  issued 
by  Crawford,  without  lawful  authority  or  not,  or  whether  they  were 
issued  for  his  use  and  not  for  the  benefit  of  the  defendants,  or 
whether  the  defendants  receiyed  any  benefit,  nevertheless  the  plain- 
tiff was  entitied  to  maintain  his  action,  because  Crawford,  in  issu- 
ing the  certificates,  acted  within  the  scope  of  his  employment  as 
treasurer  and  transfer  agent 

The  issues  made  by  the  pleadings,  briefly  expressed,  are  as  foi- 
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Ist.  Whether  the  certificates  of  stock  alleged  to  be  issned  by  th» 
appellees  to  the  appellant  were  genuine  or  spurious  P 

2d.  Whether  they  were  issued  by  the  treasurer  and  transfer  agent 
within  the  scope  of  his  employment  P 

3d.  Whether  the  appellees  conducted  their  business  in  the  matter 
of  issuing  the  certificates  of  stock  in  a  grossly  unskillful  manner, 
and  without  due  care  and  diligenceP 

4th.  Whether  the  certificates  were  issued  without  authority  and' 
fraudulently  by  the  treasurer  and  transfer  agent P 

5th.  Whether  the  appellees  were  estopped  by  the  facts  and  cir- 
cumstances of  the  case  from  denying  the  authority  of  their  agmt 
and  the  genuineness  of  the  certificates? 

Some  of  these  issues  present^  perhaps,  questions  of  law  as  well  aa 
of  fact,  but  all  errors  of  pleading  were  waiyed,  and  it  was  agreed 
that  either  party  might  present,  for  the  judgment  of  the  court,  anj 
question  that  the  facts  might  authorize. 

The  appellant's  prayers,  upon  the  hypothesis  that  the  facta 

contained  in  them  respectiyely  are  proTod,  without  referring  to 

them    specifically,  present  the    following   propositions   substan* 

tially,  yiz: 
1st  The  appellee  is  responsible  to  the  appellant  for  the  amount 

which  he  has  lost  through  the  act  of  its  agent,  whether  the  oertifi* 
cates  of  stock  upon  which  the  loans  were  made  haye  the  genuine^ 
signature  of  the  president,  or  whether  they  are  f<nged,  or  whether 
the  money  went  into  the  treasury  of  the  appellee,  or  into  the  pock- 
ets of  Crawford,  if  the  certificates  foere  issued  in  the  eouree  of,  amd 
within  the  scope  of  his  employment  as  agent. 

2d.  That  the  appellee  is  estopped  from  denying  the  taoti  set  oat 
in  the  certificate  issued  by  its  agent,  and  authenticated  by  its  seal^ 
in  the  due  course  of  his  employment  and  within  the  scope  of  hie 
authority. 

That  the  corporation  cannot  set  up  the  fraud  of  its  own  agent 
as  a  defense,  because  the  act  of  the  agent  is  its  own  act,  and  aadh 
defense  would  be  relying  on  its  own  fraud. 

dd.  That  the  negligence  of  the  appellees,  in  the  management  and 
conduct  of  their  corporate  affairs,  contributed  to  the  perpetrati<m 
of  the  frauds  upon  the  appellant,  and  concludes  them  from  deny* 
ing  their  responsibility  for  the  acts  of  their  agent 

The  appellee's  prayers  negatiye  these  propodtiMs,  and  aie  gen- 
erally the  conyerse  of  them. 
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The  qaestions  inyolyed  in  them  are  thus  epitomized  in  the  api)el- 
lee's  brief. 

Ist.  That  no  recoveiy  can  he  had  under  any  circnmstanceB,  on 
the  certificates  offered  in  eyidencOy  without  proof  of  the  genuine- 
ness of  the  signatures  of  the  president  and  treasurer,  and  of  the 
seal  of  the  company. 

2d.  That  no  recoyery  can  be  had^  eyen  if  the  certihcates  were 
genuine,  as  regards  the  seal  and  signatures,  and  in  other  respects, 
if  they  were  issued  by  Orawford  for  his  own  benefit,  without 
authority;  and  that  there  is  nothing Jn  the  eyidence  to  estop  the 
defendants  below  from  setting  up  a  want  of  authority. 

dd.  That  if  the  said  certificates  gaye  to  Crawford  no  right  which 
he  could  enforce  against  the  company,  the  hypothecation  of  them 
to  the  plaintiff  below,  his  bailee,  could  confer  no  rights  which  he 
did  not  possess  himself. 

The  appellant's  prayers  are  predicated  on  the  theory  of  a  general 
agency ;  the  appellee's  on  a  special  or  limited  authority. 

In  the  yery  excellent  compendium  of  Mercantile  Law,  by  Smith, 
the  rights  of  third  persons  against  principals  are  yery  clearly  and 
forcibly  defined,  as  follows: 

*'  As  far  as  the  agent's  authority  extends  he  has  a  right  to  bind 
the  principal  to  third  persons.  Now,  his  authority  may,  as  we 
haye  seen,  be  either  expressly  giyen  or  inferred  from  the  acts  of  his 
supposed  principal.  AVhen  it  is  expressly  giyen,  there  can  be  no 
doubt  as  to  its  extent,  except  from  the  uncertainty  of  words  em- 
ployed in  delegating  it  When,  howeyer,  it  is  to  be  inferred  from 
the  conduct  of  the  principal,  that  conduct  furnishes  the  only  eyi- 
dence of  its  extent  as  well  as  of  its  existence;  and  in  solring  all 
questions  on  this  subject,  the  general  rule  is,  that  the  extent  of 
the  agent's  authority  is  (as  between  his  principal  and  third  parties), 
to  be  measured  by  the  extent  of  his  usual  appointment,  for  he  who 
accredits  another  by  employing  him,  must  abide  by  the  effects  of 
that  credit,  and  will  be  bound  by  contracts  made  with  innocent 
third  persons,  in  the  seeming  course  of  that  employment,  and  on 
the  faith  of  that  credit,  whether  the  employer  intended  to  author- 
ize them  or  not ;  since,  where  one  of  two  innocent  persons  must 
suffer  by  the  fraud  of  a  third,  he  who  enabled  the  third  person  to 
commit  the  fraud,  should  be  the  sufferer."  Smith's  Mer.  Law,  56, 
67  (London  Ed.  1834). 
:  This  principle  is  applied  to  cases  respecting  notes  or  bi]Ii,  whicL^ 
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if  drawn,  indorsed  or  accepted  by  a  clerk,  who  has  been  preTiondy 
allowed  to  do  so,  bind  the  master,  though  the  money  nerer  came 
to  his  use;  and  to  sales  and  guarantees;  in  a  word,  to  every  species 
of  mercantile  transaction  ;  and  whether  the  agent  has  or  has  not 
I'Oen  dismissed  from  his  employer's  service,  provided  that  the 
third  party  had  no  reason  to  be  aware  of  the  determination  of  his 
employment.  Vide  Prescott  v.  FUnn,  9  Bing.  21;  Boulter  y.  Arls- 
den,  1  Salk.  234;  Barber  v.  Gingelly  3  Esp.  60;  Haughton  v.  Ew^ 
lank,  4  Gamp.  88;  12  Mod.  346,  cited  by  Smith. 

The  American  doctrine  on  this  subject  is  announced  by  Story,  in 
terms  equally  emphatic  and  comprehensive,  viz. : 

^^  It  is  a  general  doctrine  of  law,  that  although  the  principal  is 
not  ordinarily  liable  (for  he  sometimes  is),  in  a  criminal  suit,  for 
the  acts  or  misdeeds  of  his  agent,  unless,  indeed,  he  has  author- 
ized or  co-operated  in  those  acts  or  misdeeds;  yet,  he  is  liable 
to  third  persons  in  a  civil  suit,  for  the  frauds,  deceits,  con- 
cealments, misrepresentations,  torts,  negligences,  and  other  mal- 
feasances, or  misfeasances,  and  omissions  of  duty,  of  his  agent 
in  the  course  of  his  employment,  although  the  principel  did 
not  authorize,  or  justify,  or  participate  in,  or  indeed  know 
of  such  misconduct,  or  even  if  he  forbade  the  acts  or  disap- 
proved of  them.  In  all  such  cases  the  rule  applies  remMndeat 
superior;  and  it  is  founded  upon  public  policy ^nd  convenience; 
for  in  no  other  way  could  there  be  any  safety  to  third  persons  in 
their  dealings,  either  directly  with  the  principal,  or  indirectly  with 
him,  through  the  instrumentality  of  agents.  In  every  such  case 
the  principal  holds  out  his  agent  as  competent  and  fit  to  bo  trusted, 
and  thereby  in  effect  he  warrants  his  fidelity  and  good  conduct  in 
all  matters  within  the  scope  of  the  agency.''  Story  on  Agency  (7th 
ed.),  eh.  17,  §  452;  Penn.,  Del  di  Md.  Steam  Nav.  Co.  v.  Hunger^ 
ford,  6  G.  &  J.  291;  Lord  Holt's  opinion  in  Lane  v.,  Cotien,  IS 
Mod.  490;  Paley  on  Agency,  by  Lloyd,  294,  801,  807;  Bac.  Abr.» 
Master  and  Servant,  B.  These  principles  apply  as  well  io private  eor* 
porations  as  to  natural  persons. 

''As  natural  persons  are  liable  for  the  wrongful  acts  and  neglects 
of  their  servants  and  agents,  done  in  the  course  and  within  the 
scope  of  their  employment,  so  are  corporations  npon  the  same 
grounds,  in  the  same  manner,  and  to  the  same  extent"  Angell  and 
Ames  on  Corp.,  oh.  9,  §  310;  Albert  v.  7%s  Savings  Bank  of  Balti'^ 
more,  1  Md.  Uh.  Dea  407;  Thatcher  v.  Bank  of  N.  K,  5  Sand. :  21 ; 
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Thompson  y.  Bett,  10  Bzch.  10;  26  Eng.  L.  ft  Eq.  S86;  BargaU  t. 
8hortridg0,  5  H.  of  L.  Gases,  297 ;  31  Eng.  L.  ft  E.  44 ;  Nat. 
Exck.  Co.  T.  Drmoy  H.  L.  1855,  32  Eng.  L.  ft  B.  1;  8iwm$  t.  Bob- 
ton  mid  Maine  Railroad^  1  Oray,  277;  Blaehitoeh  y.  N.  F.  di  Bne 
R.  R.  Co^  1  Bosw.  77. 

These  obligations  spring,  as  we  haye  said,  from  the  dietatef  »f 
natural  justice,  the  policy  of  the  law,  and  the  necessities  of  soc'ity; 
ihey  are  common  to  aD  ciyilized  communities,  ancient  and  modem, 
and  deriyed  mainly  from  the  ciyil  law.  In  commercial  countries, 
where  capital  is  centered  in  large  corporations,  whose  stock  is  the 
subject  of  continual  change  by  sale  or  hypothecation,  operations 
which  must  be  conducted  by  the  agency  of  indiriduals  whose  pow* 
ers  can  be  ascertained  only  by  the  extent  of  their  usual  employ- 
ment, the  importance  of  maintaining  these  principles  can  scarcely 
be  oyer-estimated. 

It  is  conceded  in  this  case  that  the  appellees  are  a  corporation, 
created  by  the  State  of  West  Virginia;  that,  immediately  after  the 
le-oiganization  of  the  company,  it  made  an  agreement  with  the 
Baltimore  and  Ohio  Bailroad  Company,  by  which  the  latter  under* 
took  to  work  the  Branch  Bead,  and  ther^ter  the  numagement  of 
the  road  became,  on  the  part  of  the  Parkersburg  Company,  simply  a 
■uperyision  of  accounts  between  the  companies. 

**  That  at  the  first  stockholders'  meeting,  held  the  10th  of  May, 
1865,  the  following  directors  were  appointed,  and  continued  in 
office  by  annual  re-election,  until  August,  1870,  when  Crawford's 
frauds  were  discoyered :  ** 

P.  O.  Van  Winkle,  James  Cook,  John  IL  Murdock,  George 
Neale,  Jr.,  of  Parkersburg;  Johns  Hopkins,  OoL  O'DonneD,  Wm. 
McEim,  C.  M.  Eeyser,  R  DeFord,  Thos.  Swann,  John  W.  Garrett^ 
of  Baltimore. 

Two  standing  committees  were  appointed,  yis. : 

Messrs.  McEim,  Oarrett  and  Murdock,  Committee  of  Finance; 
Messrs.  DeFord,  O'Donnell  and  Cook,  Committee  on  the  Boad. 

At  this  meeting,  P.  O.  Van  Winkle  was  appointed  President^  W* 
W.  Van  Winkle,  Secretary,  and  John  L.  Crawford,  Treasurer  and 
Stock  Transfer  Agent. 

The  following  by-laws  or  resolutions  were  adopted  at  this  meet- 
ing: 

Resolved 9  *'  That  the  officers  of  this  company,  subordinate  to  the 
president,  shall  be  a  treasurer  and  secretary,  who  shall  hold  their 
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respective  ofBces  during  the  pleasure  of  the  board.  The  duty  of 
the  treasurer,  in  addition  to  the  usual  functions  of  such  an  officer, 
shall  be  to  keep  the  ledger  and  other  books,  relating  exclusively  to  the 
ownership  and  transfer  of  the  capital  stock  of  the  company;  to  pre- 
pare  and  countersign  all  certificates  of  ownership  of  stock  and  scrip 
hereafter  issued,  and  to  receive  and  eviter  upon  tlie  proper  books,  aO 
transfers  tltsreof.  He  shall  affix  an  impression  of  the  seal  of  (he 
company  to  all  certificates  of  ownership  of  stock  and  scrip  properly 
issued  by  the  company,  and  signed  by  the  president,  and  ako  to  such 
other  instruments  and  papers  as  are  required  by  law,  or  the  by- 
laws of  the  company,  or  may  be  directed  by  the  board,  to  be  under 
seal.  He  shall  give  bond,  with  security  to  be  approved  by  the 
president,  in  the  penal  sum  of  ten  thousand  dollars,  conditioned 
for  the  faithful  performance  of  the  duties  of  his  office,  during  his 
continuance  therein,  and  for  accounting  for,  and  paying  over  to  his 
successor,  all  money,  security  and  other  property  which  may  come 
to  his  hands  by  virtue  thereof.  Until  the  further  order  of  the 
board,  he  shall  keep  his  office  in  the  city  of  Baltimore;  and  in  case 
of  absence  or  inability  to  act  of  the  secretary,  shall  discharge  such 
duties  of  the  latter  as  may  be  required  by  the  board  or  president; 
His  salary  shall  be  at  the  rate  of  two  hundred  and  fifty  dolhm  per 
annum. 

Resolved,  **  That  the  president  and  treasurer  are  hereby  author* 
ised  and  directed  to  issue  certificates  of  ownership  ofstwik  and  scrip 
directly  to  such  parties  as  have  heretofore  assented  to  the  terms  of 
re-organixation,  whether  they  have  or  have  not  their  respective  eerti^ 
cotes  of  allotment,  and  also  to  those  who  shall  hereafter  so  assent,  in 
the  said  terms,  on  the  surrender  to  be  canceled  of  the  stock  oertifi- 
cotes,  bonds  and  other  evidences  of  debt  of  the  late  North-Westem 
Virginia  Railroad  Company,  owned  or  held  by  them  respectively. 

Resolved,  ''That  the  capital  stock  of  this  company  bo  increased 
by  the  addition  of  so  many  shares  of  the  par  value  of  fifty  dollars 
each,  to  the  amount  of  the  capital  stock  of  the  late  North-Westem 
Virginia  Railroad  Company,  as  may  be  necessary  to  cover  the  stock 
issued,  and  to  be  issued,  in  redemption  of  the  obligations,  debts  and 
stock  of  the  said  late  company,  the  gross  amount  of  the  stock  so 
issued  to  be  deemed  and  taken  to  be  the  cost  of  the  works  and 
property  in  the  hands  of  this  company,  agreeably  to  the  resolutions 
of  the  stockholders  adopted  at  an  adjourned  meeting  held  on  ths 
'Hth  day  of  May  last 
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Resolvedy  ^^  That  the  seal  prepared  for  the  use  of  this  company, 
and  now  exhibited,  having  as  a  device  a  steamboat,  locomotive^  eta, 
with  the  legend,  '  Parkersburg  Branch  Railroad  Company,'  be  and 
the  same  is  hereby  adopted  as  the  common  seal  thereof,  and  shall 
remain  in  the  custody  of  the  president,  and  shall  be  affixed  to  aU 
certificates  of  stock  and  scrip,  and  all  other  instruments  leqniriug 
a  seal  executed  on  the  part  and  by  authority  of  this  company/' 

But  one  meeting  of  the  directors  was  held  between  that  of  Sept. 
1865,  and  August,  1870,  viz.,  on  the  17th  of  Sept.  1867,  at  which 
no  business  of  importance  was  transacted. 

It  has  been  argued  on  the  part  of  the  appellee,  that  these  by-laws 
conferred  a  special  authority  only  on  the  treasurer  and  transfer 
agent,  which  all  persons  dealing  with  him  were  bound  at  their  peril 
to  know.  This,  however,  is  not  the  doctrine  of  the  text-writers  or 
best  adjudged  cases,  as  to  private  corporations.  By-laws  of  a 
private  corporation  are  generally  binding  upon  none  but  its  mem- 
bers or  officers. 

These  they  obligate  upon  the  ground  of  their  express  or  implied 
assent  to  them.  Angell  and  Ames  on  Corp.,  §  859,  and  author- 
ities in  note. 

By-laws  of  a  public  municipal  corporation  are  regarded  as  publio 
acts.     Vide  Mayor y  etc^  of  Baltimore  v.  Reynolds,  20  Md.  1. 

These  by-laws  or  resolutions  prescribe  and  define  the  powers  and 
duties  of  the  treasurer  and  transfer  agent,  as  between  the  corpora- 
tion  and  himself,  and  all  persons  having  knowledge  of  their  method 
of  doing  business.  Angell  and  Ames  on  Corp.,  oh*  10,  §  825| 
859  — citing  OummingsY.  Webstery43  Me.  192;  Bank  of  Wibning- 
ton  V.  WoUaston,  3  Harr.  (Del.)  90. 

By  these,  **  the  treasurer  is  made  the  custodian  of  the  ledger  and 
other  books  relating  exclusively  to  the  ownership  and  transfer  of 
the  capital  stock  of  the  company; ''  he  is  authorized  '*  to  prepare 
and  countersign  all  certificates  of  ownership  of  stock  and  scrip 
thereafter  issued,''  and  ''to  receive  and  enter  upon  the  proper 
books  all  transfers  thereof; "  ''  to  affix  an  impression  of  the  seal  of 
the  company  to  all  certificates  of  ownership  of  stock  and  scrip, 
properly  issued  by  the  company  and  signed  by  the  president"  In  a 
word,  he  is  constituted  the  executive  of  the  corporation,  with  large 
discrottonary  powers.  But  an  agent's  powers  (as  we  have  seen)  do 
not  depend  solely  on  the  express  letter  of  his  instructions.  ''  Their 
extent,  as  well  as  existence,"  as  said  by  Paley,  ''  are  often  deter* 
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mined  by  the  conduct  of  the  principal  towiurd  tiie  aigent*  And 
ared  by  his  nsnal  employment." 

There  was  no  limit  in  this  oa«e  as  to  the  amount  of  stodk  to  be 
issued. 

It  is  conceded  that  no  objection  is  made  to  the  certificates  on  the 
ground  that  they  were  over-issues. 

The  seal  of  the  corporation  and  signatures  of  the  treasurer  and 
transfer  agent  are  admitted  to  be  genuine. 

The  first  of  the  appellant's  and  appellees'  prayers  are  based  on 
the  hypothesis  that  the  signatures  of  both  president  and  treaanier 
are  genuine.  Tet  the  appellees  insist,  notwithstanding  they  may 
be  genuine,  if  the  jury  shall  find  that  £he  certificates  were  issued 
by  the  treasurer,  fraudulently  and  surreptitiously,  for  his  own  use 
and  benefit,  and  not  for  the  use  and  benefit  of  the  appeUeeB,  the 
appellant  is  not  entitled  to  recorer. 

This  theory  denies  all  liability  of  the  principal  for  the  fraudulent 
act  of  the  agent,  unless  that  act  inures  to  the  benefit  of  the  fra^ 
mer;  a  proposition  which  cannot  be  adopted  without  abandoning 
all  the  principles  preyiously  dted  from  the  lext-booksy  supported 
by  a  long  series  of  decisions. 

Paley,  in  his  chapter  on  the  obligation  of  principals,  for  the  neg- 
lect or  fraud  of  their  agents,  after  announcing  the  proposition,  that 
''  if  a  man  employ  an  agent  in  the  commission  of  a  fraud,  he  is 
clearly  liable  for  it  himself,''  adds,  ''And  employers  are  also  dyilly 
liable  for  frauds  committed  by  their  serrants  or  agents,  without  their 
authority,  if  done  in  their  employment,''  for  which  he  cites,  1  Str« 
653,  S.  P. ;  per  Lord  Ellekbobough  in  Oraeifwrd  ▼.  Wimier^  1 
Gampb.  127;  Paley,  oh.  3d,  302. 

The  ground  of  liability  is  not  that  the  principal  has  been  bene- 
fited by  the  act  of  the  agent,  but  tliat  an  innocent  third  person  has 
been  damaged  by  confiding  in  the  agent,  who  was  accredited  by 
the  principal  as  worthy  of  trust  in  that  particular  business. 

In  the  case  of  Jones  v.  Perchard,  3  Esp.  Cases,  507,  cited  by 
Paley  in  note  o,  p.  300,  a  sheriff  was  held  liable  for  money  wrong- 
fully taken  by  his  bailiff,  under  color  of  his  ofiice,  in  an  action  for 
money  had  and  received;  '*  but  the  plaintiff  (it  was  held)  need  not 
show  that  the  money  came  to  the  sheriff's  hands." 

The  modem  case  of  the  Bank  of  Kentucky  v.  The  SchuylkiO 
Banky  1  Para.  Select  Gases,  180,  decided  by  the  late  president^ 
Judge  KufTO,  in  the  Oourt  of  Oommon  Fleaiaf  the  first  judicial  die* 
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triot  of  Pennsylyaniay  and  affirmed  by  the  Supreme  Ooart  of  that 
State,  famishes  analogies,  and  establishes  principles,  which  wiU 
aid  as  mnch  in  arriving  at  correct  condasions  in  the  present  case. 

The  Bank  of  Eentncky,  in  1835,  resolved  to  estabUsh  agencies 
in  New  York,  Philadelphia  and  New  Orleans,  under  their  by^^laws, 
relating  to  the  transfer  of  stocks.  The  Schuylkill  Bank  (of  which 
Hosea  J.  Levis  was  cashier)  was  appointed  the  agent  at  Phila- 
delphia. 

By  the  authority  conferred  on  the  Schuylkill  Bank,  that  bank 
could  only  place  on  their  stock  ledger  such  shares  as  were  originally 
subscribed  at  Philadelphia,  or  those  transferred  by  warrants  from 
the  principal  bank  at  Louisville,  and  the  agency  at  New  York. 

It  was  alleged  that  if  the  Schuylkill  Bank  had  acted  faithfully  as 
transfer  agent,  no  one  could  or  would  have  been  permitted  to  trans- 
fer stock  where  there  was  no  stock  to  his  credit  on  the  books.  It 
was  further  alleged  that  various  persons  having  no  stock  on  the 
books  were  permitted  to  transfer  shares,  purporting  to  be  shares  of 
the  Bank  of  Kentucky,  on  the  ledger  of  the  agency  at  Philadelphia, 
and  among  others,  H.  J.  Levis,  the  cashier,  had  transferred  13,374 
shares  when  he  had  none,  or  any  authority  from  those  who  had, 
whereby  the  Bank  of  Kentucky  was  charged  with  stock  amounting 
to  one  and  a  quarter  millions  of  dollars;  which  they  were  afterward 
compelled  to  redeem  or  recognize  as  genuine. 

These  over-issues  were  charged  to  have  been  made  for  the  use 
and  benefit  of  the  Schuylkill  Bank,  and  the  greater  part  of  the  pro- 
ceeds appropriated  to  the  purposes  of  that  bank. 

The  I^k  of  Kentucky  claimed  to  be  reimbursed  by  the  Schuyl- 
kill Bank  for  the  amount  of  the  spurious  issues. 

The  Schuylkill  Bank  denied  the  agency,  or  that  the  over-issues 
were  made  with  their  knowledge,  privity  and  consent;  insisted  that 
Levis,  in  his  individual  capacity,  was  such  agent  exclusively;  and 
with  Levis  in  that  relation,  the  Schuylkill  Bank  had  no  connection. 

The  case  was  discussed  under  two  prominent  points: 

1st  That  the  Schuylkill  Bank  was,  in  law  and  in  fact,  the  trans* 
fer  agent  of  the  Bank  of  Kentucky,  and  responsible  for  tiie  defanlti 
charged  in  the  bill. 

2d.  That  if  the  first  was  not  sustained,  the  Schuylkill  Bank,  un« 
der  the  circumstances,  was  liable  to  pay  over  to  the  complainants 
the  proceeds  of  the  sale  of  the  spurious  stock  of  the  Bank  of  Ken- 
tucky, deposited  by  Levis  in  the  Schuylkill  Bank. 
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Among  other  arguments  for  the  defendants  it  was  insisted  that 
bhe  complainants'  right  to  reooyer  depended  upon  their  legal  liabil* 
ity  for  the  frands  of  their  agent,  and  they  were  not  liable,  because 
the  capital  stock  of  the  Bank  of  Kentucky  was  limited  to  50,000 
shares,  and  the  spurious  shares  were  in  excess  of  it,  and  the  prin- 
cipal, n:'ich  less  the  agent,  could  not  enlarge  the  capital  of  the  ocw- 
poration. 

3d.  Because  the  holders  of  the  spurious  stock  were  bound  to  in- 
quire into  the  authority  of  the  agent  which  required  certain  acts  to 
be  done,  viz. :  the  surrender  of  the  old  cert^icaies,hcljie  new  cer- 
tificates could  be  issued. 

Having  shown  that  these  preliminary  provisions  were  intended 
for  the  protection  of  the  corporation  from  embarrassment  between 
legal  and  equitable  claimants  to  the  same  stock,  and  secure  them 
for  liens  or  claims  on  its  stock,  and  referred  to  numerous  deds- 
ions  to  sustain  those  views,  the  learned  judge  returns  to  the  argu- 
ment thus:  ''Who  conducts  the  preliminaries  resulting  in  the 
issue  of  the  new  certificates?  Why,  the  bank  itself,  or  what  it 
the  same  thing  on  this  occasion,  its  agent  lawfully  constituted 
for  this  purpose.  The  idea  that  the  purchaser  of  stock  is 
to  lose  the  property  he  has  honestly  paid  for,  because  the  bank 
has  not  done  its  duty  to  itself,  is  unreasonable  to  the  last  degree. 
It  would  seem  strange,  indeed,  to  an  unsophisticated  understand- 
ing, it  such  a  notion  could  be  invoked  successfully  to  save  the  Bank 
of  Kentucky  from  the  results  of  its  own  misapplied  confidence  in  a 
faithless  agent.  The  true  doctrine  on  this  subject  is,  that  where 
one  of  two  innocent  persons  is  to  suffer  for  tiie  tortious  act  of 
a  third,  he  who  gave  the  aggressor  the  means  of  doing  wrong  must 
also  bear  the  consequences  of  the  act.  If,  therefore,  the  Bank  of 
Kentucky  was  responsible  for  the  frauds  of  its  agent,  there  is 
nothing  in  the  circumstances  under  which  the  holders  of  the  spu- 
rious stock  received  their  certificates,  which  exempts  it  from  this 
liability.*' 

After  an  exhaustive  argument,  in  which  many  of  the  text-books 
and  cases  previously  referred  to  are  cited,  the  learned  judge  con- 
cludes that  branch  of  his  opinion  in  these  emphatic  terms:  ''The 
principal  holds  out  his  agent  as  competent  and  fit  to  be  trusted,  and 
thereby,  in  effect,  he  warrants  his  fidelity  and  good  conduct  in  all 
matters  of  the  agency."  The  Bank  of  Kentucky  was  then  reepon* 
eiilefor  the  frauds  of  its  agent,  whoever  thai  agent  was,  and  did  no 
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mar0  than  justice  required,  and  law  wauld  surely  have  coerced^  when 
it  compensated  the  holders  of  the  spurious  stock. 

The  fact  that  the  prooeeds  of  the  spurious  stock  inured  to  the  bene> 
fit  of  the  Schuylkill  Bank  does  not  seem  to  have  been  relied  on  by  the 
pourt;  and  referring  to  the  second  head,  whether,  supposing  Levis 
to  have  been  the  agent  of  the  complainants,  the  defendants  are  not 
bound  to  pay  the  complainants  the  amount  received  from  the  sale 
<rf  the  spurious  stock,  they  say,  it  is  unnecessary  to  decide  it,  the 
decision  of  the  first  superseding  the  necessity  of  such  inquiry. 
'  A  very  analogous  case  ia  that  of  the  JV.  Y.  and  N.  H.  R.  B.  Oo* 
'ikgainst  Schuyler  and  others,  34  N.  Y.  61-78,  decided  by  the  Court 
of  Appeals  of  New  York  in  1865,  in  which  all  the  previous  cases  in 
that  and  other  States  as  well  as  in  England  were  reviewed.  It  is  a 
<y>mpendium  of  the  law  as  to  the  liability  of  corporations  for  the 
siciM  of  their  agents  done  within  the  scope  of  their  employment,  or 
resulting  from  negligence  of  the  principal,  amounting  to  ^  estopp^ 
in  pais.'* 

Adopting  the  general  principle  before  announced,  that  a  corpo- 
xation  is  liable  to  the  same  extent  and  under  the  same  ciroumstanoei 
«8  a  natural  person,  for  the  consequences  of  its  wrongful  acts,  and 
will  be  held  responsible  in  a  civil  action  at  the  suit  of  the  injured 
fwriy,  for  every  grade  and  description  of  forcible,  malicious,  or  neg- 
ligent tort  or  wrong,  which  it  commits,  however  foreign  to  its 
nature  or  beyond  its  granted  powers  the  wrongful  transaction  may 
be,  it  declares,  ^*  the  incajiacity  to  create  the  spurious  stock  would 
be  no  defense  to  an  action  for  damages  for  the  injury." 

On  the  contrary,  that  very  incajiacity,  since  it  would  render  the 
certificate  or  transfer  a  fraud  or  deceit  would  itself  be  the  cause 
at  the  injury,  and  the  basis  of  recovery.  No  court  would  hoar  the 
<x>rporation  assert  its  wrongful  act  was  beyond  its  chartered  limits, 
«nd  therefore  ineffective  to  charge  it  with  the  injurious  conse- 
quences of  fraud.  But  in  this  case  the  false  certificates  were 
issued,  and  the  spurious  stock  transferred  by  an  officer  of  the  cor- 
poration. A  corporation  aggregate  being  an  artificial  body — an 
imaginary  person  of  the  law — so  to  speak,  is  from  its  nature 
incapable  of  doing  any  act,  except  through  agents,  to  whom  is 
given  by  its  fundamental  law,  or  in  pursuance  of  it,  every  power  of 
action  it  is  capable  of  possessing  or  exercising,  hence  it  is  liable  to 
the  same  extent,  and  under  the  same  circumstances,  that  a  natural 
person  is  chargeable  with  the  acts  or  negligence  of  liis  agent;  and  ii 
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the  agent  oondnots  himself  fraudalently,  the  same  principles  pie» 
tail  where  the  principal  is  a  corporation* 

From  these  premises,  the  following  among  other  oonclnsions  am 
reached: 

''Where  the  principal  has  clothed  his  agent  with  power  to  do  an 
act  upon  the  existence  of  some  extrinsic  fact  necessarily  and  pecn- 
liarly  within  the  knowledge  of  the  agents  and  of  the  existence  of 
which,  the  aot  of  executing  the  power  is  itself  a  representation,  a 
third  person  dealing  with  such  agent  in  entire  good  faith,  porsnant 
to  the  apparent  power,  may  rely  upon  the  representation,  and  the 
principal  is  estopped  from  denying  its  truth  to  his  prejudice.'^ 
North  River  Bank  y.  Aymar,  3  Hill,  262 ;  New  York  and  New- 
Haven  Railroad  Co,  y.  Schuyler  et  al.,  34  N.  Y.  73. 

As  a  consequence  of  these  principles,  the  court  held  that  certain 
defendants  who  had  acquired  spurious  stock  from  Schuyler,  although 
not  entitled  to  become  stockholders,  were  entitled  to  indemnity 
from  the  company  for  the  fraudulent  acts  of  their  president  and 
transfer  agent,  whose  authority  they  were  estopped  from  denying 
by  the  facts  and  circumstances  of  the  case.  84  N.  Y.  50,  61,. 
M,  '61. 

In  the  yery  recent  case  of  TUue  y.  IT^e  President,  etCtOffheOreat 
Western  Turnpike  Road,  5  Lans.  250,  255,  the  corporation  waa 
held  liable  for  money  adyanced  to  the  treasurer  by  an  innocent  third 
person,  upon  spurious  certificates  of  stock,  issued  by  the  treasurer  to 
himself,  and  signed  by  him,  in  conformity  with  their  by-laws.  In 
that  case  the  Supreme  Oourt  of  New  York  said:  ''  The  liability  of 
the  principal  for  such  acts  of  its  agent  was  distinctly  affirmed  in 
the  New  York  and  New  Haven  Railroad  Co.  y.  Sdkuyler,  and  in 
Bruff  y.  Mali,  36  K  Y.  200." 

.  The  cases  cited  by  the  appellees,  prior  in  date,  and  in  conflict 
with  the  principles  announced  in  34  N.  Y.  and  5  Lans.,  are  of 
course  oyerruled.  We  do  not  think  the  case  of  Swann  y.  The  North 
British  Austra.  Company,  in  the  Oourt  of  Bxch.  OIl,  46  Law  Jour. 
272,  conflicts  in  principle  with  the  cases  aboye  cited;  but  diflPera 
rather  as  to  the  degree  of  negligence  which  constitutes  estoppel 
in  pais.  The  broker  in  that  case,  who  forged  the  instruments,  was 
not  clothed  with  a  general  authority  to  represent  his  principal,  and 
oondnct  their  business,  as  in  the  present  case. 

The  case  of  the  Bank  of  Ireland  y.  The  Trustees  of  the  Bvantf 
OharUieSy  5  H.  of  Lords  Bepts.  389,  relied  on  by  the  appellees^  it 
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of  the  same  general  character.  The  stock  sought  to  be  transferred 
was  not  that  of  a  corporation  issuing  stock,  of  which  the  default- 
ing agent  was  the  secretary,  but  stock  held  by  the  trustees  in  thfr 
Bank  of  Ireland.  Orace,  the  secretary  of  the  trustees,  was  not 
transfer  agent  of  that  stock,  or  authorized  to  affix  the  seal  of  his 
principals  to  any  instruments.  ''  He  took  advantage  of  his  being 
secretary  to  the  trustees,  and  thereby  having  the  custody  of  thfr 
seal.''  The  power  to  order  and  dispose  of  the  seal  of  the  corpora- 
tion, ^nd  the  use  and  applications  thereof,  was  vested  in  three 
trustees;  Crawford,  on  the  contrary,  had  authority  to  affix  the  seal 
of  the  company  to  all  certificates  of  ownership  of  stock,  properly 
issued  by  the  company,  and  signed  by  the  president.  The  doctrine 
laid  down  by  that  case  is,  ^Uhat  the  negligence  which  would 
deprive  the  corporation  of  the  right  to  insist  the  transfer  was  invalid^ 
must  be  negligence  in,  or  immediately  connected  with,  the  transfer 
itself,"  a  position,  in  our  opinion,  not  inconsistent  with  the  facts  on 
which  the  prayers  of  the  appellant  are  based. 

Since  the  argument  of  this  cause,  the  ease  of  the  Queen  on  the 
prosecution  of  Itobson  v.  The  Shropshire  Union  Railways  and  Canal 
Co.,  in  the  Exch.  Gh.,  has  been  reported  in  L.  R.,  8  Q.  B.  420, 421. 

This  was  an  application  for  a  mandamus,  requiring  the  defend- 
ants to  register  certain  certificates  of  stock  held  by  the  administra- 
trix of  an  equitable  mortgagee  of  certain,  shares,  standing  in  the 
name  of  the  equitable  mortgagor,  who  was  a  trustee  of  the  stock 
and  a  director  of  the  defendants. 

The  Queen's  Bench,  consisting  of  Gookbubn,  0.  J.,  Mbllor, 
Hakkbk  and  Quain,  J.,  refused  the  mandamus,  but  on  appeal  to  the 
Exchequer  Chamber,  their  judgment  was  reversed,  and  it  was  held 
'Hhat  the  defendants  are,  under  the  circumstances  of  this  case  (as 
between  them  and  the  prosecutrix),  the  persons  who  must  suffer  for 
the  consequences  of  a  breach  of  trust  of  O.  Holyoake  (the  trustee), 
which  consequences  are  attributable  to  their  giving  him,  or  rather 
perhaps  negligently  aXUnoing  him  to  obtain^  he  being  a  direetOTf. 
indicia  of  property  which  he  did  not  possess." 

Numerous  other  authorities  establish  by  analogy  the  principled 
above  announced;  among  these  may  be  cited  2  Hill,  461,  the  case 
of  the  U.  8.  V.  Davis,  and  10  Wallace,  649,  Merchants  Bank  v. 
Staie  Bank,  In  the  former,  a  director  of  the  bank  took  a  note  foi 
discount,  and  appropriated  the  proceeds  to  his  own  use;  in  the  lat- 
ter, a  cashier  certified  that  a  person  having  no  deposit  had  gold  on 
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•deposit;  in  both  cases  the  bank  was  held  responsible.  So  abo  in 
10  Gray,  532,  the  case  of  the  Atlantic  Bank  y.  The  Mweka$iUf 
Bank — a  bank  whose  teller  certified  a  cheek  when  the  drawer  had 
no  funds,  was  held  responsible  for  the  act  of  its  officer. 

In  the  case  of  Lister  di  Supplee  y.  Allen,  31  Md.  547,  this  court 
has  adopted  the  language  of  Judge  Stobt  in  his  work  on  Agency, 
:§  443,  as  follows :  '*  But  the  responsibility  of  the  principal  to 
third  persons  is  not  confined  to  cases  where  the  contract  has  been 
■actually  made  under  his  express  or  implied  authority.  It  extends 
further,  and  binds  the  principal  in  all  cases  where  the  agent  is  acting 
within  the  ftcope  of  his  usuaJ  employment,  or  is  held  out  to  the 
public  or  to  the  other  party,  as  haying  competent  anthoritj, 
tdthough  in  lact  he  has,  in  the  particular  instance,  exceeded  or  yio- 
lated  his  instructions,  and  acted  without  authority.  For  in  all 
such  cases,  where  one  of  two  innocent  persons  is  to  suffer,  he  ought 
to  suffer  who  misled  the  other  into  the  contract,  by  holding  out  the 
■agent  as  competent  to  act,  and  as  enjoying  his  confidence." 

''  So  if  the  principal  should  clothe  the  agent,  although  a  mere 
special  agent,  with  all  the  apparent  muniments  of  an  absolute  title 
to  the  property  in  himself,  the  principal  would  be  bound  by  the 
acts  of  the  latter;  as,  for  example,  if  he  should  clothe  him  with 
the  apparent  title  to  property  by  a  bill  of  lading  of  a  shipment,  as 
ly  making  the  shipment  appear  to  be  on  account  of  the  agent,  or 
should  trust  him  with  negotiable  securities,  indorsed  in  blank,  a 
sale  or  disposal  thereof  by  the  agent,  although  in  yiolation  of  his 
priyate  orders,  would  bind  the  principal,  and  giye  correspondent 
rights  au'l  remedies  to  third  persons,  who  become  bona  fide  poooosi- 
ors  undei  such  sale,  or  other  act  of  disposal,  against  him." 

The  parallel  between  the  instances  aboye  cited,  in  which  the 
principal's  liability  was  fixed,  and  the  facts  upon  which  the  appel- 
lant's first  and  second  prayers  are  based,  is  too  obyious  to  require 
eomment.  If  the  principal  is  ciyilly  responsible  for  the  frauds  of 
his  agent,  as  seems  to  be  settled  by  the  foregoing  authorities,  it 
<»nnot  be  material  what  shape  the  fraud  assumes.  It  would  be 
illogical  to  suppose  that  the  liability  of  the  principal  is  lessened  by 
the  magnitude  of  the  fraud  —  that  the  greater  the  breach  of  trust 
on  the  part  of  the  agent,  the  less  the  responsibility  of  his  em- 
ployer. 

Every  species  of  *' crimen  falsi  "  not  accompanied  with  force— 
4heft,  forgery  and  peijury,  are  only  frauds  of  a  deeper  dye.    To 
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exonorate  the  principal  because  the  fraud  of  his  agent  amounted 
to  a  felony,  would  violate  the  reason  of  the  rule,  '^respondeat 
superior,'*  deprive  innocent  third  persons  of  all  indemnity,  expose 
them  to  the  risks  of  fraudulent  devices,  most  dangerous,  because 
most  difficult  to  detect,  and  leave  them  without  any  protection 
other  than  the  fear  of  prosecution  and  punishment. 

The  common  law,  which,  in  some  cases,  suspends  or  merges  the 
civil  remedy  against  the  culprit,  does  not,  in  any  case,  take  away 
the  remedy  against  those  who  are  expressly  or  impliedly  responsibla 
for  him. 

The  decisions  of  the  highest  courts  of  Pennsylvania  and  New 
York  establish  the  principle  that  the  liability  of  the  corporation  ia 
not  limited  to  acts  within  its  chartered  powers,  done  by  its  agents^ 
but  they  are  responsible  notwithstanding  the  act  is  beyond  its  legal 
capacity  to  do  or  contract^  hence,  although  the  stock  issued  by 
Schuyler  and  Davis  was  spurious,  that  is  to  say  false,  the  principal! 
were  held  liable  in  damages  to  innocent  third  persons. 

The  act  of  Crawford  in  issuing  stock  without  the  genuine  signi^ 
tare  of  the  president  is  not  a  greater  violation  of  the  charter  of  the 
appellees,  than  the  over-issues  of  •stock  in  the  cases  cited*  Both 
were  frauds  on  the  respective  corporations  and  their  stockholders ; 
the  act  of  Crawford  differs  only  in  form. 

It  is  essential  to  public  welfare,  that  where  the  acts  of  acknowl* 
edged  agents  are  accompanied  with  all  the  indicia  of  gmuineness^ 
and  issued  for  a  valuable  consideration,  the  principal  should  be 
responsible,  whether  the  indicia  are  true  or  not  Such  liability 
would  conduce  to  greater  vigilance  on  the  part  of  the  principal, 
greater  fidelity  in  the  agent,  and  greater  security  to  all  dealing  with 
ibem. 

It  necessarily  results,  we  think,  from  the  foregoing  reasoning, 
and  the  cases  cited,  that  the  appellant's  first,  second,  third  and 
seventh  prayers  should  have  been  granted,  and  the  appellees^ 
counter  proposition,  viz.:  first,  third,  fourth  and  seventh,  re-^ 
jected. 

The  conclusion  arrived  at  as  to  the  appellant's  first,  second,  third 
and  seventh  prayers  renders  it  unnecessary,  in  our  judgment,  fur- 
ther than  to  discuss  the  prayers  involving  the  questisn  of  negligence 
which  has  been  incidentally  referred  to  in  the  cases  cited,  as  the 
ground  of  '^  estoppel  in  pais.*'  Independently  of  that  aspect  of  the 
case,  there  was  enough  in  the  facts  mentioned  in  the  prayers  of 
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the  appellant  above  enumerated,  which,  if  found  by  the  jniy,  wonld 
have  entitled  the  appellant  to  recorer. 

The  appellee's  second  prayer,  which  places  the  appellant  in  the 
position  of  bailee  of  Crawford,  and  asserts  lie  has  no  other  or  better 
title  than  Crawford,  at  the  time  of  the  pledge,  is  founded,  we 
think,  on  a  misapprehension  of  the  tme  relation  between  the  appel- 
lant and  appellee.  It  does  not  appear  that  the  loan  was  made  to 
Crawford^  or  that  the  certificates  of  stock  were  ever  held  by 
him ;  on  the  contrary,  the  loan  was  made  to  one  Bioh,  without 
knowledge  of  the  appellant,  until  Crawford's  difficulties  became 
public,  that  he  was  the  person  for  whom  Richmond  wanted  the 
money. 

To  constitute  the  relation  of  bailor  and  bailee,  there  must  have 
been  evidence  of  titie  in  the  bailor,  to  the  certificates  in  question, 
and  a  transmission  of  that  title  to  the  appellant,  through  the 
bailor.  The  agent,  Bich,  did  not  disclose  his  agency  or  borrow  the 
money  upon  any  specific  certificates  already  issued  and  held  in  the 
name  of  Crawford,  but  upon  certificates  which  he  procured  to  be 
issued  directly  to  the  lender,  as  of  the  date  of  the  loan. 

There  was  no  privity  between  the  appellant  and  Crawford. 
The  appellant  does  not  claim  through  him,  but  through  the 
certificate  issued  by  him  as  the  agent  of  the  corporation.  The 
action  is  not  *^ez  contractu*^  but  ^' ex  delicto /*  it  does  not  seek 
to  enforce  the  contract  contained  in  the  certificate,  but,  supposing 
it  to  be  genuine,  it  claims  damages  for  the  non-performance 
of  a  public  duty,  which  the  corporation  by  its  charter  assumed ; 
or  if  not  genuine,  for  the  loss  and  injury  infiicted  on  the  appel- 
lant, by  the  fraud  and  tort  of  the  agent  of  the  appellee.  As 
said  in  34  N.  T.,  the  fraud  constitutes  the  cause  of  action,  and  no 
court  would  suffer  a  defendant  to  set  up  fraud  of  himself,  or  his 
agent  (which  is  by  construction  his  own  act),  as  a  bar  to  the  actioti, 
otherwise,  fraud  would  be  invincible  and  incurable. 

The  measure  of  damages,  prescribed  by  the  modification  of  the 
oourt,  of  the  appellant's  fifth  prayer,  is,  as  we  understand  that 
modification,  the  proper  standard. 

But  that  it  is  left  to  the  jury  to  determine,  whether  under  all 
the  Circumstances,  without  regard  to  the  causes  of  depreciation  of 
the  stock  (if  any),  at  the  time  of  the  loan,  the  appellant  is  entitled 
to  recover  the  amount  of  the  money  advanced  on  the  stock  with 
interest,  or  the  amount  of  the  market  value  of  the  stock,  with 
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interest  (if  they  deem  it  proper  to  allow  interest);  bat  in  no  event 
to  allow  more  than  the  amonnt  of  the  money  loaned,  with  interest, 
if  the  yalae  of  the  stock  should  exceed  said  loan  and  interest 

The  exceptions  to  the  rulings  of  the  court  in  respect  to  the  eri* 
denoe  referred  to  in  them  will  now  be  considered. 

(Several  points  here  considered,  were  of  no  general  interest;) 

The  fourth  bill  of  exceptions  was  taken  to  the  admission  of  the 
evidence  of  Joseph  £.  Paine,  produced  on  behalf  of  the  defendant 
to  prove  that  the  signatures  of  the  president,  Van  Winkle,  sab* 
scribed  to  the  certificates,  were  not  genuine. 

The  witness  being  interrogated  as  to  his  means  of  knowing  Van 
Winkle's  handwriting,  said  he  had  never  seen  him  write,  nor  received 
any  letter  from  him,  nor  had  he  become  acquainted  with  it  in  the 
course  of  business,  but  his  knowledge  on  that  subject  was  derived 
from  an  examination  of  signatures  of  Van  Winkle,  in  the  two 
certificate  books  in  evidence,  which  had  been  put  in  his  hands  by 
the  defendant,  for  the  purpose  of  enabling  him  to  testify  in  this 
ease,  and  that  he  had  carefully  examined  them,  for  five  or  six 
months,  and  thus  acquired  a  knowledge  of  the  handwriting  of  Van 
Winkle. 

The  fifth  exception  was  to  the  admission  of  the  evidence  of  h 
photographer  and  expert  in  handwriting,  and  to  the  admission  of 
photographic  copies  of  certain  genuine  signatoree  of  Van  Winkle, 
taken  by  the  witoess,  some  of  which  were  of  the  siae  of  the  orig- 
inal, and  others  of  an  enlarged  size,  and  to  the  admission  of  his 
explanations,  to  show  the  difference  between  the  genuine  and  those 
alleged  to  be  forged,  and  to  the  admission  of  his  opinion  derived 
from  a  comparison  of  those  copies  with  the  originals,  as  to  the 
genuineness  of  the  signatures  of  Van  Winkle,  attached  to  the  oea> 
tificates  sued  upon  in  this  case. 

The  plaintiffs  objected  to  the  offering  of  said  copies  in  evidence 
to  be  examined  by  the  jury,  and  to  the  examination  of  the  witness 
in  reference  thereto,  as  stated;  but  the  court  permitted  said  photo* 
graphic  copies  to  go  to  the  jury  as  evidence,  and  also  permitted  the 
witness  to  be  examined  in  reference  thereto. 

The  question  presented  by  these  exceptions,  although  varied  in 
form,  is  substantially  the  same,  viz. :  whether  the  genuineness  of 
handwriting  can  be  established  by  the  opinions  of  a  witness  whose 
belief  is  founded  upon  a  mere  nsJced  comparison  of  papers  submit- 
ted for  his  examination,  ^*posi  liUm  motam.** 
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In  the  case  of  SmtiA  y.  Walion,  8  Oill,  86,  Judge  Martut, 
deUvering  the  opinion  of  this  court,  after  adverting  to  the  argu* 
ments  in  favor  of  the  admission  of  evidence  of  eomparison,  and 
conceding  it  had  been  done  in  some  of  the  American  courts,  de- 
clares ^Mt  is  in  conflict  with  the  doctrine  of  the  conunon  law,  as 
enunciated  in  Westminster  Hall/'  In  another  paragraph,  he  says: 
'*  We  consider  it  as  the  settled  rule  of  the  English  law,  which,  in 
this  respect,  we  approve  and  adopt,  that  with  the  exception  of 
ancient  documents  (an  exception  standing  upon  the  neoessity  of 
the  case),  signatures  cannot  be  proved  by  a  direct  comparison  of 
hands.  By  which  it  is  meant,  the  collation  of  two  papers  in  juxta- 
position for  the  purpose  of  ascertaining  by  inspection  if  they  were 
written  by  the  same  person/'  In  support  of  these  views,  the 
remarks  of  Mr.  Justice  Ooleridgb  in  the  leading  case  of  Doe, 
dem.  of  Mudd  v.  Suckermaro,  5  Ad.  ft  EIL  730,  are  cited,  vis. :  ^  Our 
law  has  not,  during  a  long  course  of  years,  permitted  handwriting 
to  be  proved  by  the  immediate  comparison  by  a  witness  of  the  paper 
in  dispute,  with  some  other  specimen,  proved  to  have  been  written 
by  the  supposed  writer  of  the  first,  *  *  *  it  was  familiar  to 
lawyers,  that  many  attempts  have  been  made  to  introduce  this 
mode  of  proof,  according  to  the  practice  of  the  civil  and  ecclesias- 
tical laws,  but  after  some  uncertainty  of  decision,  the  attempts  have 
failed.'' 

On  referring  to  the  case  of  Mudd  v.  Suckormore,  it  will  be  found 
that  the  opinion  of  Mr.  Justice  Pattbbson  is  especially  applicable 
to  the  case  before  us. 

After  premising  there  were  only  two  modes  of  acquiring  knowl« 
edge  of  handwriting,  which  enabled  a  witness  to  speak  in  a  ques* 
tion  of  handwriting,  considered  suflScient  in  law,  in  both  of  which 
the  knowledge  is  acquired  incidentally  and  unintentionally,  with* 
out  reference  to  any  particular  object,  the  learned  judge  remarks: 
'' A  third  mode.is  now  sought  to  be  introduced,  viz.,  by  satisfying 
the  witness,  by  some  information  or  evidence,  that  a  numbeor  of 
papers  are  in  the  handwriting  of  the  party,  and  then  desiring  him 
to  study  those  papers,  so  as  to  acquire  a  knowledge  of  the  hand*^ 
writing,  and  fix  an  exemplar  in  his  mind;  and  afterward  putting 
into  his  hand  the  writing  in  question,  and  aslpng  his  belief  respect- 
ing it    *    ♦    * 

**  The  very  foundation  of  this  mode  is  the  establishment  of  the 
fact  that  the  papers,  from  studying  which  the  witness  is  to  aoqnim 
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his  knowledge,  are  the  handwriting  of  the  party.  Now  that  &ct 
muBt  be  established  either  by  the  acknowledgment  of  the  party,  or 
by  the  information  of  third  persons.  I  find  no  express  authority 
that  direct  comparison  of  handwriting  is  admissible  in  eyidenooy 
bat  many  to  the  contrary/'  5  Ad.  ft  Ell.  730;  2  Steph.  N.  P. 
1700. 

Jadge  TATLOBy  in  his  recent  work  on  Eyidence,  speaking  of  the 
former  and  present  law  of  England  on  proof  of  handwriting,  ob- 
serves: 

**  Although  all  proof  of  handwriting,  except  when  the  witness 
either  wrote  the  document  himself  or  saw  it  written,  is,  in  its 
nature,  comparison  —  it  being  the  belief  which  the  witness  enter- 
tains upon  comparing  the  writing  in  question  with  an  exemplar 
formed  in  his  mind  from  some  previous  knowledge;  the  law,  until 
the  year  1854,  did  not  allow  the  witness,  or  even  the  jury,  except 
under  certain  special  circumstances,  actually  to  compare  two  writ- 
ings with  each  other,  in  order  to  ascertain  whether  both  were 
written  by  the  same  person.'' 

^^The  technical  rule  of  the  common  law,  which  was  certainly 
not  based  on  common  sense,  and  which  was  directly  opposed  to  the 
practice  of  our  own  ecclesiastical  courts,  of  our  courts  in  India,  of 
the  French  courts  and  of  the  courts  of  many  of  the  most  enlight* 
ened  States  of  America,  was,  happily  for  the  administration  of  jus* 
tice,  abrogated  by  the  l^slature  in  the  year  just  named,  so  far  at 
least  as  related  to  trials  at  nisi  prius!*  Vide  17  and  18  Vict,  ch. 
125>  8§  27,  103. 

Hence  it  appears  the  common-law  rule  excluding  evidence  by 
comparison,  whether  founded  on  principle  or  precedent,  was  so 
established  in  England  as  to  require  a  statutory  enactment  to  con- 
trol the  decisions  of  the  courts.  The  evidence  offered  in  these  bills 
of  exception  being  of  that  character  which  was  held  inadmissible 
by  the  common  law,  as  declared  by  the  English  jurists,  and  our 
own  courts,  we  are  constrained  to  adhere  to  the  rule  as  announced 
in  those  cases. 

The  testimony  of  the  photographer  comes  within  the  same  prin- 
ciple as  that  of  Paine.  It  was  offered  to  establish  the  forgery  of 
the  certificates  in  controversy,  by  comparing  them  with  copies 
(obtained  by  photographic  processes,  either  magnified  or  of  tlie 
natural  size)  of  certain  signatures  assumed  or  admitted  to  be  genu- 
ine, and  pointing  out  the  differences  between  the  supposed  genuine 
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aad  diipnted  dgnataree.  As  a  geBoine  rule,  in  proportion  m  the 
media  of  evidence  are  multiplied,  the  chanoes  of  error  or  mistake 
are  increased.  Photographers  do  not  always  produce  exact  fuv 
similes  of  the  objects  delineated,  and  however  indebted  we  may  be 
to  that  beautifal  science  for  much  that  is  useful  as  well  as  om»> 
mental,  it  is  at  least  a  mimetic  art,  which  furnishes  only  secondary 
impressions  of  the  original,  that  vary  according  to  the  lights  or 
shadows  which  prevail  whilst  being  taken.  It  follows  from  the 
foregoing  that  the  judgment  of  the  court  below  must  be  rereiBed 
and  the  cause  remanded. 


Altbt,  J.,  delivered  a  separate  opinion,  dissenting  from  th^ 
conclusion  of  the  court  on  the  fourth  exception — the  admissibility 
of  plaintifPs  evidenoe  as  to  handwriting,  in  which  Babtoi^  0.  J^ 
oonourred* 

Judgmeni  r0ver$$df  and  imv  iriat  onbrkL 


Wabvuld,  appellant,  v.  Dobbbt. 

SMtUs^flramdi^mimi^  kmdunderdiMetia%4^tkB€0mrtnetwUkl^ 

An  Mietlon  sale  of  mahoNS^  lands  under  a  power  eontatned  tn  the  mortgage. 

of  which  sale  a  ooort  of  equity  had,  hy  etalute,  the  diieeiioB  and  eontiol : 

HM,  not  within  the  statute  of  frauds. 
Sembie  that  a  flherilTs  sale  ia  not  within  the  atatate. 

PBOGEEDINO  to  foreclose  mortgages  under  the  provisions  of 
the  statute. 
The  appellee,  assignee  of  two  mortgages,  each  of  which  contained 
a  power  of  sale,  as  provided  for  by  article  64  of  the  Code,  having 
complied  with  the  requirements  of  that  article,  advertised  the  mort- 
gaged property  for  sale,  and  on  the  ^8th  of  December,  1872,  sold 
the  same  at  public  sale  to  the  appellant,  and  on  the  1st  of  January, 
1873,  filed  his  report  of  the  sale  in  the  Circuit  Court  for  Howard 
county.  The  fact  of  the  sale  was  established,  and  no  question  was 
raised  as  to  its  faimess.    The  appellant,  however,.on  the  22dot 
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February,  1872,  filed  exceptions  to  its  ratification,  relying  specifier 
ally  upon  the  statute  of  frauds ;  and  the  court  having  overruled 
his  exceptions  and  ratified  the  sale,  he  took  this  appeal. 

George  W.  Sands  and  WiUiam  M.  Merrick,  for  appellant 

Jfenry  C\  Woof  (on,  for  appellee. 

Stbwabt,  J.  If  there  was  any  irregularity  or  unfairness  about  the 
sale  reported  in  this  case,  to  the  prejudice  of  the  appellant,  he  had 
the  right  and  ample  opportunity  to  have  shown  it.  This  has  not  been 
done,  but  he  reUes  upon  the  Statute  of  Frauds,  29th  Ch.  II,  ch. 
8,  as  a  sufScient  defense  for  his  non-compliance  with  the  terms  of 
sale;  and  the  question  now  involved  is,  whether  that  statutCj 
requiring  a  memorandum  in  writing  as  to  certain  sales  of  land, 
applies  to  a  chancery  sale  ;  or  sale  under  mortgage,  as  provided  by 
the  64th  article  of  the  Code. 

The  learned  judge  of  the  Circuit  Court,  in  delivering  his  opinion, 
has  shown  much  and  commendable  research,  and  furnished  a  con- 
clusive argument  as  to  the  inapplicability  of  the  statute  to  sales  of 
this  description. 

'  Chancery  sales  are  neither  within  the  letter  of  the  statute  nor 
embraced  by  its  policy.  In  regard  to  such  sales,  its  provisions  are 
not  obligatory  upon  the  court,  nor  is  there  any  reason  why  they 
should  be  applied  upon  any  principles  of  analogy. 

Such  sales  are  conducted  under  the  decrees  or  orders  of  the  courts 
which  prescribes  the  terms,  and  are  always  guarded  by  its  superin- 
tendence, and,  therefore,  cannot  be  considered  within  the  mischief 
intended  to  be  provided  against  by  that  celebrated  statute. 

Every  intendment  will  be  made  to  support  them.  The  court 
acts  for  all  the  parties  through  its  officer,  the  trustee,  and  they 
look  to  it  for  protection  against  the  consequences  of  his  acts  or 
omissions.     Kauffman  v.  WaXktr^  9  Md.  240. 

Whether  the  sale  is  made  by  a  trustee,  according  to  our  practice, 
'  oi  by  a  master,  as  in  England,  we  have  been  referred  to  no  case, 
where  the  sale,  if  made  under  the  authority  of  the  court,  h'\s  been 
set  aside,  upon  the  ground  that  the  sale  was  not  evidenced  by  a 
memorandum  in  writing,  as  provided  by  the  statute.  On  the  con* 
trary,  the  authorities  are  all  the  other  way,  so  far  as  we  haw 
discovered.    Chancellor  Bland,  in  Andrews  v.  Scotion,  2  BL  C. 
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S9y  has  yery  f  oUy  discaBsed  the  subject  as  to  the  authority  and 
practice  of  the  court  in  regard  to  nUes  made  in  pursuance  ol 
its  decrees  or  orders,  and  his  rulings  have  been  affirmed  by  this 
eouri  in  Anderson  t.  IbuVke,  2  H.  ft  Q.  346.  Throughout  the 
extent  of  his  opinion,  which  displays  laborious  research,  and  which 
is  incorporated  at  length  in  tiie  report  of  that  case,  there  is  no 
allusion  by  the  chancellor  or  the  Court  of  Appeals  to  the  statute 
of  frauds,  as  affecting  sales  made  by  the  court,  or  under  its  direc- 
tion. 

In  such  case  it  is  well  settled,  the  court  is  in  truth  the  yendor, 
and  not  the  trustee,  who  is  its  mere  agent,  and  there  is  no  sale  until 
its  approyal. 

The  public  auction  of  the  property  is  a  part  of  the  proceeding 
oonstituting  the  sale ;  and  the  bidders  make  themselyes  parties, 
and,  as  such,  haye  the  right  to  interfere  in  the  proceedings ;  their 
bids  are  propositions,  and  when  accepted  by  the  trustee  acting  for 
the  court,  and  when  the  property  is  struck  off  accordingly,  they 
haye  no  power,  at  their  pleasure,  to  retract  them,  and  thus  baffle 
and  defeat  the  sale.  If  they  fail  to  comply  with  all  or  any  of  the 
terms  proposed  and  accepted,  the  court  has  the  power  to  compel 
compliance  by  attachment  or  other  suitable  process,  according  to 
the  nature  of  the  case.     Code,  art.  16,  §  131. 

The  proyisions  were  intended  to  clothe  the  court  with  adequate 
authority,  if  there  was  any  doubt  of  its  existence  before,  to  compel 
oompliance  with  the  terms  prescribed  by  its  decree  or  order  for  the 
sale  of  the  property. 

In  the  case  of  Richardson  y.  Jones y  3  Q.  ft  J.  164,  before  the 
enactment  of  the  Code,  these  powers  of  the  court  were  fully  recog- 
nized. It  was  distinctly  held  by  this  court  that,  where  a  sale  is 
made  under  a  decree  or  order  in  chancery,  and  no  bond  or  security 
is  giyen  for  the  payment  of  the  purchase-money,  it  was  the  practice, 
sanctioned  by  this  court  in  Anderson  y.  Foulke,  2  H.  ft  O.  346,  to 
compel  the  purchaser  to  compel  his  purchase  by  an  order  on  him, 
in  a  summary  way,  to  pay  or  bring  the  money  into  court ;  and  that 
from  necessity,  arising  from  the  peculiar  character  of  the  trans- 
action. Before  the  ratification  the  trustee  cannot  sue,  because  the 
sale  is  not  complete  and  binding  —  the  contract  is  not  perfect—* 
ikor  can  he  sue  at  law  after  the  ratification,  because  it  becomes 
thereby  a  sale  by  the  court — a  contract  with  the  court,  and  the 
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whole  reasoning  of  the  court  is  utterly  inconsistent  with  any  theory, 
that  the  contract  of  sale  was  affected  by  the  statute  of  frauds. 

Chancellor  JoHKSONy  in  Harrison  v.  ffarriaon,  1  Md.  Cfa.  Deo. 
831,  conforming  to  the  practice  of  the  State,  denied  the  applicability 
of  the  statute  to  chancery  salea  This  practice  is  not  pecnliiir  to 
our  State,  but  holds  eyerywhere,  so  far  as  we  can  discoyer. 

In  Wood  y.  Mann,  3  Sumn.  310,  318,  Judge  Stoey  refers  to  the 
oase  of  Richardson  y.  Jones,  3  Q.  &  J.  164,  and  goes  further:  ''No 
doubt  is  now  entertained  that  a  court  of  equity  may,  by  attachment, 
compel  a  purchaser,  at  a  sale  by  the  master,  to  complete  his  pur- 
chase by  paying  in  the  purchase-money.  It  stands  upon  the  plainest 
principle  of  the  court,  that  he  who  makes  himself  a  party  to  the 
proceedings  of  the  court,  and  undertakes  to  do  a  particular  act, 
under  the  decretal  orders  of  the  court,  may  be  compelled  to  per- 
form what  he  has  undertaken.  It  is  a  mere  incident  to  the  due  exer- 
cise of  the  principal  jurisdiction,  and  indispensable  to  the  enforce- 
ment of  the  orders  of  the  court  upon  persons  who  haye  submitted 
themselyes  to  its  jurisdiction;  a  sale  might  otherwise  become  a 
mere  mockery  and  giye  entire  immunity  to  purchasers  to  speculate 
upon  the  chances  of  the  sale.  The  notion  is  utterly  groundless, 
that  no  person  but  a  direct  party  to  the  suit  can  be  made  subject  to 
the  orders  or  process  of  the  court.'' 

In  Smith  y.  Arnold,  5  Mason,  420,  under  the  Bhode  Island  Stat- 
ute of  Frauds,  the  same  doctrine  is  reiterated.  ''  In  sales  directed 
by  the  Court  of  Chancery,  the  whole  business  is  transacted  by  a 
public  ofiBcer  under  the  guidance  and  superintendence  of  the  court 
itself ;  the  sale  is  not  final  until  a  report  is  made  to  the  court  and 
approyed.  Either  party  may  object  to  the  report,  and  the  pur- 
chaser himself,  who  becomes  a  party  to  the  sale,  may  appear  before 
the  court,  and  if  any  mistake  has  occurred,  may  haye  it  correctedi 
He  becomes  a  party  in  interest,  and  may  represent  and  defend  his 
own  interests;  and  if  he  acquiesces  in  the  report,  he  is  deemed  to 
adopt  it,  and  is  bound  by  the  decree  of  the  court  confirming  the 
sale.  He  may  be  compelled,  by  the  process  of  the  court,  to  com- 
ply with  the  terms  of  the  contract  So  that  the  whole  proceedings 
are  under  the  direction  of  the  court;  and  the  case  does  not  fall 
within  the  mischiefs  supposed  by  the  statute.'' 

Chancellor  Ebistt,  in  Brasher  y.  Cortlandt,  2  Johns.  Ch.  505,  in 
regard  to  the  power  of  the  Chancery  Court  to  compel  a  purchaser  to 
complete  his  purchase  by  attachment,  entertains  similar  yiews. 
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''  I  do  not  mean  at  present/'  he  remarks,  ''  to  lay  down  any  gen- 
eral rule  on  the  subject  of  coercing  a  purchaser  by  attachment;  bat 
I  ought  not  to  hesitate,  under  the  circumstances  of  this  case;  and 
I  have  no  doubt  the  court  may,  in  its  discretion,  do  it  in  eyery  case 
where  the  previous  conditions  of  the  sale  have  not  given  the  pur- 
chaser an  alternative.  Here  it  has  become  necessary,  in  order  to 
give  due  effect  to  the  authority  and  process  of  the  court,  and  to 
preserve  them  from  being  treated  with  contempt." 

Lord  Hardwigke,  in  the  case  of  Attamey-Oeneral  v.  Day,  1 
Yesey,  Sr.,  218,  ruled  that  the  statute  had  no  application  to  chan- 
cery sales;  this  seems  to  be  the  first  case  in  which  any  question  was 
made  as  to  the  operation  of  the  statute  over  such  sales.  Li  decid- 
ing upon  the  sftle  then  before  him,  he  refers  to  it  as  a  judicial  sale 
in  general  terms.  Li  Simands  v.  Gailain^  2  Gaines,  61,  where  Ohan- 
cellor  Eeitt  had  to  determine  whether  the  statute  applied  to  a  sAer* 
iff  ^8  sah,  he  took  some  exception  to  Lord  Habdwiokb's  language 
as  too  broad ;  but  we  agree  with  Mr.  Brown  in  his  treatise  on  the 
statute,  sec.  265,  that  there  was  no  ground  for  the  criticisnL 

Ohancellor  Ksurr  was  deciding  as  to  the  sheriff  ^s  sale  where  the 
statute  did  apply. 

Lord  Habdwiokb  was  disposing  of  a  chancery  sale  where  the 
statute  did  not  apply,  being  a  judicial  sale,  that  is,  a  sale  made  by 
tiie  court,  or  by  its  direction,  and  upon  the  terms  and  rules  pro- 
vided by  decree  or  order;  and  not  according  to  the  pravisions  of 
the  statute. 

We  do  not  understand  Chancellor  Kent  as  excepting  to  the  rul- 
ing of  Lord  Hardwigke  that  the  statute  did  not  apply  to  a  chan- 
cery salSy  but  to  its  application  to  a  sheriff  *s  sale,  if  that  was  the 
meiuing;  and  that  the  term  '* judicial  sale  ^*  might,  from  its  gen- 
eral import,  be  applied  to  a  chancery  sale. 

Ghitty  on  Cont  (9th  Am.  ed. )  308,  recognizes  the  law  as  estab- 
lished that  sales  of  property  in  chancery  are  not  within  the  statute, 
and  refers  to  the  case  of  Attorney- Cfenerql  v.  Day,  with  nnmeroni 
other  authorities. 

In  1  Sugden  on  Vendors,  92,  the  reason  assigned  why  a  sale  be- 
fore the  master  is  not  within  the  statute^  is,  that  there  is  no  danger 
in  such  case  of  either  fraud  or  perjury. 

Jenkins  v.  Hogg,  2  Const.  (S.  C.)  835,  and  Bteni  t.  Oreen,  6 
Leigh  (Va.),  16,  recognize  the  rule  as  laid  down  in  Attomey-Oet^ 
fiol  V.  Day;  and  this  last  case  characterizes  a  judicial  sale  as  one 
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made  under  a  decree  of  the  Chancery  Court,  which  no  doubt  waa 
the  meaning  of  Lord  Habdwiokjb,  and  holds  that  the  sales  ex- 
empted from  the  restrictions  of  the  statute,  and  should  be  confined 
to  such  as  are  iechnieatty  judicial  saiea  —  *^  that  it  cannot  be  pre- 
tended that  a  sale  by  a  sberifl  of  an  insolvent's  estate  is  a  judicial 
sale — the  sheriff  is  bound  by  the  law  to  sell  and  oonyey,  and  he  per- 
forms these  acts  without  inyoking  to  his  aid  the  judgment  of  any 
court,  whether  of  law  or  equity." 

The  cases  referred  to  in  2  Pars,  on  Oont.  11,  note  2,  as  oyerruling 
the  doctrine  held  in  Attorney 'General  y.  Day,  do  not  go  to  the  ex- 
tent claimed,  but  merely  put  sheriffs  sales  of  land  on  the  same 
footing  with  other  auction  sales,  and  the  case  of  Barney  y.  Patter" 
son,  6  H.  &  J.  182,  one  of  his  references,  recognizes  the  sheriff  *s 
sales  of  land  as  being  within  the  statute,  and  requiring  some  mem- 
orandum of  writing  to  be  made. 

Probably  it  will  be  found,  upon  a  strict  examination  of  all  the 
cases,  there  will  be  none  to  distrust  the  doctrine  laid  down  by  Lord 
Haadwigkb  in  Attomey^Oeneral  y.  Day. 

Certainly  from  our  lesearches  we  have  not  been  able  to  discern 
any;  on  the  contrary,  we  think  from  the  peculiar  character  of  the 
chancery  sale  through  the  agent  of  the  court,  and  the  reasons  that 
ought  to  goyem,  as  well  as  from  the  authority  of  adjudged  cases, 
that  the  provisions  of  the  statute  do  not  and  ought  not  to  be  applied 
io  such  sales. 

In  sales  to  be  made  under  authority  given  by  a  mortgage  pro- 
vided for  by  the  64th  article  of  the  Code,  when  they  are  brought 
within  the  control  of  the  Court  of  Chancery,  the  same  rules  must  be 
applied  as  to  chancery  sales  generally.  These  provisions  of  the 
Code  confer  no  special  power  upon  the  court,  and  give  to  it  no  new 
or  extraordinary  jurisdiction,  but  prescribe  another  source  for  the 
exercise  of  its  ordinary  authority.  Foreclosure  of  mortgages  is 
one  of  the  usual  attributes  of  a  Court  of  Chancery,  and  the  statute 
provides  for  their  summary  employment  by  substituting  the  power 
contained  in  the  mortgage  for  a  decree  of  sale.  Oockey  v.  CoU,  28 
Md.  276. 

The  4th  section  of  the  article  provides  that  before  a  sale  shall  be 
made  by  any  person  so  authorized,  bond  shall  be  given  by  him,  to 
be  approved  by  the  judge  or  clerk  of  the  court,  to  abide  by  any 
order  or  decree  that  shall  be  made  by  the  court  in  relation  to  the 
sale  of  the  mortgaged  property. 
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When  this  has  been  done  the  proceedings  are  broaght  under  the 
oognizance  and  guidance  of  the  coart,  and  to  be  conducted  and  d^ 
termined  in  all  respects  as  ordinary  sales  by  a  trustee  appointed  by 
decree  of  the  couru 

The  eighth  section  is  specific,  requiring  all  such  sales  to  be  le- 
ported  under  oath  to  the  court,  and  the  same  proceedings  on  such 
report  as  if  the  same  were  made  by  a  trustee  under  a  decree,  and 
giving  the  court  full  power  to  hear  and  determine  any  objections 
against  the  sale  by  any  person  interested,  and  to  confirm  or  set 
aside  the  sale. 

There  can  be  no  doubt  that  sales  of  this  description  were  in- 
tended by  the  provision  of  the  Code  to  be  under  the  superintend- 
ence of  the  court,  and  goTemed  by  the  same  rales  as  those  made  by 
a  trustee  appointed  by  decree  of  the  court  In  regard  to  them,  the 
coart  acts  for  all  the  parties  interested  and  who  are  entitled  to  in- 
terfere; they  are  incomplete  until  ratified  by  the  court,  and  there 
is  no  reason  why  the  statute  of  frauds  should  apply  to  them  move 
than  the  others.  There  is  no  ground  for  discrimination,  and  they 
are  not  within  the  provisions  of  that  statute. 

Order  affirmed. 


TKB  PITI8BUBO  AVD  OOITNIELLSTILLB  BAILBOAD  CtoXPABT,  efffA- 

lant,  V.  Akdbbws. 
ChniriMerif  negUffenee — poiMnger  pMing  ki$  arm  eMiqfihe  wtndem. 


Plaintiff,  a  pMienger  In  a  raUroad  car,  allowed'  his  arm  to  project  oat  of  the 
oar  window^and  it  came  in  contact  with  a  car  negllgentlj  left  on  aside  track 
by  defendant  Heldt  that  plaintiff  was  gnilty  of  such  eontribntoty  n^gll- 
genoe  that  he  could  not  recover  for  the  ii^iirj.* 

ACTION  brought  by  the  appellee  to  recover  damages  for  injuries 
received  while  being  carried  as  a  passenger  over  the  appellant's 
rail!  ><id  on  the  18th  of  July,  1872.  He  parchased  a  ticket  from 
McKecsport  to  Cumberland,  and  when  injured  was  sitting  in  the 

•  See  Bortofi  V.  SL  Louis,  etc,  HoflrcMul  Oo^  U  Am.  Bep.  41Sand  note.~BBP. 
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flecond  car  from  the  engine.  The  train  left  Connellsville  between 
ten  and  eleven  o'clock  at  night,  and  when  about  a  half  a  mile  from 
that  station,  while  going  at  less  than  half  speed,  stmck  a  freight 
car  which  was  left  standing  on  a  siding  in  a  position  so  near  to  the 
switch,  as  not  to  permit  the  passage  of  the  train  without  striking 
it  The  locomotive  struck  the  end  of  the  freight  car,  knocked  it 
aside,  and  the  train  passed  without  any  other  collision,  except  a 
slight  scratch  to  the  sleeping  car,  which  was  about  nine  inches 
wider  than  the  others.  No  one  was  hurt  except  the  plaintiff,  whose 
right  ai*m  was  broken  in  several  places  and  permanently  injured. 
The  car  in  which  he  was  riding  did  not  come  in  contact  with  the 
freight  car,  and  it  is  admitted  his  arm  at  the  time  was  out  of  the 
window.  He  was  a  man  of  mature  years,  and  it  is  perfectly  clear 
he  would  have  received  no  injury  if  his  arm  had  not  been  in  this 
position.  As  to  how  it  came  to  be  thus  protruded,  the  testimony 
is  conflicting,  but  it  must  have  occurred  either  as  stated  by  the 
plaintiff  himself,  or  as  stated  by  the  witnesses  for  the  defendant 
The  plaintiff  testifies  that  he  was  sitting  with  his  elbow  inside  of 
the  car  on  the  window-sill,  and  the  jar  pitched  him  forward,  and 
in  attempting  to  catch  himself  his  arm  went  out  of  the  window 
and  was  caught  between  the  two  cars ;  that  the  window  was  up 
when  he  entered  the  car ;  that  he  did  not  He  with  his  elbow  out  of 
the  window  or  lay  his  head  on  his  arm,  was  not  asleep  at  the  time, 
and  does  not  recollect  that  the  conductor  came  to  him  when  taking 
up  tickets,  and  cautioned  him  it  was  dangerous  to  lie  in  that  man- 
ner, or  pulled  him  out  of  the  window.  On  the  other  hand,  the 
testimony  of  the  conductor  and  of  a  fellow  passenger  in  the  same 
oar,  is  to  the  effect  that  a  few  minutes  before  the  accident,  when 
the  conductor  came  through  the  car  taking  up  tickets,  the  plain- 
tiff was  lying  in  his  seat  with  his  arm  out  of  the  window,  and  his 
head  resting  on  his  arm,  that  the  conductor  took  hold  of  him, 
shook  him  and  pulled  him  out  of  the  window,  and  told  him  to  take 
his  head  in  as  he  would  get  it  knocked  off ;  that  his  elbow  must 
from  his  position  at  the  time  of  the  accicleiit  Lave  extended  out  over 
the  window  sill,  and  the  jar  was  so  slight  that  it  could  not  have 
thrown  his  arm  out  of  the  window. 


John  K.  Cawen  and  Thai.  J.  MeKaig,  tot  appellaai 

J.  H.  Gordon,  for  appellea 
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>  MiLLBBy  J.  The  appellant  insists  the  jary  should  have  been  in- 
etmcted  that  if  they  found  the  accident  occurred  as  stated  by  the 
witnesses  for  the  defense,  then  there  was  such  want  of  ordinary 
eare  and  prudence  on  the  part  of  the  plaintiff,  directly  contributing 
to  the  injury,  as  to  prevent  a  recovery,  notwithstanding  the  negli* 
gence  of  the  defendant,  and  several  prayers  were  presented  to  that 
ftflect,  which  were  refused.  Whether  such  an  instruction  ought  to 
have  been  given,  is  the  main  question  in  the  case. 

The  general  rule  is,  that  negligence  is  a  question  for  the  jury  to 
decide  upon  all  the  facts  and  circumstances  of  each  case,  but  while 
this  is  the  general  rule,  cases  may  and  sometimes  do  occur  where 
the  court  is  required  to  declare  some  plain  act  of  carelessness  on 
the  plaintifT^  part,  to  be  in  law  such  contributing  negligence  as 
will  prevent  a  reoovery,  or,  on  the  other  hand,  where  there  is  no 
proof  of  negligence  on  the  part  of  the  defendant,  or  where  such 
proof  is  so  slight  and  inconclusive  in  its  nature  as  to  demand  from 
the  court  an  instruction  as  to  its  legal  insufficiency  to  prove  negli* 
gence,  in  order  to  prevent  the  jury  from  indulging  in  wild  specula- 
tion and  irrational  conjecture.  ShipUtfs  ease,  31  Md.  870.  The 
power  of  the  court  thus  to  interpose  has  been  uniformly  asserted 
by  the  appellate  court  of  this  State,  as  well  as  by  the  courts  of 
England  and  of  our  sister  States,  though  instances  calling  for  its 
exertion  are  comparatively  rare.  We  have  sustained  its  exercise  in 
the  two  recent  cases  of  The  Battimore  Oity  Pcusenger  Railway  Co^ 
V.  Wilhinem^  30  Md.  224,  and  Lmois  v.  The  BaUimore  d  Ohio.RaiU 
road  Co.,  38  id.  588. 

Among  the  numerous  accidents  that  have  occurred  on  railways, 
there  have  been  many  cases  identical  or  nearly  so  with  the  present, 
and  the  very  question  it  is  our  duty  now  to  determine  has  arisen 
and  been  decided  by  the  courts  of  last  resort  in  other  States.  The 
first  is  that  of  the  New  Jersey  Railroad  Co,  v.  Kennard,  9  Harris, 
203,  decided  in  1853.  In  that  case  Gibson,  C.  J.,  at  nisi  prius, 
in  h^  charge  to  the  jury  said,  ^*  A  carrier  of  either  goods  or  pas- 
sengers is  bound  to  provide  a  carriage  or  vehicle  perfect  in  all  its 
parts;  in  default  of  which  it  becomes  responsible  for  any  loss  or  in- 
jury that  may  be  suffered,  provided  it  happen  without  negligence 
or  misconduct  on  the  part  of  the  party  injured.  A  carrier  of  pas« 
sengers  is  bound  to  omit  no  precaution  that  may  conduce  to  theix 
safety.  He  is  bound  to  guard  beforehand  against  every  apparent 
danger  that  may  beset  them.    The  dangers  incident  to  traveling  in 
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milway  oars  are  few  in  comparison  with  those  incident  to  other 
modes  of  trayel ;  but  among  the  most  prominent  of  them  is  risk 
of  injniy  to  limbs  stuck  out  of  the  windows,  where  the  cars  are 
not  so  constructed  as  to  preyent  it  Any  one  who  has  trayeled  by 
railway  must  haye  obsenred  that  eyen  the  most  careful  passengers 
forget  the  risk  and  unconsciously  suffer  their  elbows  to  slip  out 
beyond  the  window-sill.  What  can  the  carrier  do  to  preyent  thisP 
lib  more  is  required  than  a  few  metallic  rods  set  in  the  window 
perpendicularly  or  horizontally,  or  a  netting  of  wire  work,  or  eyen 
wooden  slats.  None  of  these  would  materially  impede  the  cironla* 
tion  of  air,  or  abridge  the  comfort  of  passengers,  while  it  would 
make  their  safety  sure.  A  car  without  any  of  these  appliances  is, 
to  coin  a  phrase,  not  road-worthy,  and  a  carrier  is  responsible  for 
any  loss  that  may  happen  from  that  cause  alone.  It  is  a  notorious 
custom  in  railway  cars,  and  it  is  proyed  to  be  so  by  the  eyidence  in 
the  cause,  for  passengers  next  to  the  windows  to  rest  their  elbows 
on  the  siUs  of  them;  and  carriers  are  bound  to  take  notice  of  the 
customs  and  habitudes  of  railway  passengers,  and  to  provide  for 
them.  If  a  passenger  therefore  sits  and  rides  in  a  car  as  others 
generally  do,  and  receives  injury  from  an  imperfect  construction 
of  it,  the  carrier  is  liable  for  it." 

He  then  told  the  jury  he  would  leave  it  for  them  to  say  whether 
the  resting  of  his  arm  on  the  window-sill  with  his  elbow  outside  of 
it,  was  contributing  negligence  on  the  part  of  the  plaintiff.  That 
chaige  was  affirmed  by  the  Supreme  Court  in  a  short  per  curiam 
opinion,  with  the  reservation  that  the  language  of  the  learned  judge 
seems  to  be  too  broad  as  a  general  principle,  where  he  says  that  '^  na 
car  is  good  if  the  windows  are  not  so  constructed  as  to  prevent  pas* 
sengers  from  putting  their  limbs  through  them; "  but  in  its  appli- 
cation to  a  road  which  in  some  places  is  so  narrow  as  to  endanger 
projecting  limbs  as  here,  the  instruction  is  proper. 

In  HoOrook  v.  The  Utica  &  Schenectady  Railroad  Co.,  12  N.  Y. 
236,  decided  in  1855,  the  judge  at  the  trial  was  requested  by  the 
defendant's  counsel  to  charge  the  jury,  as  matter  of  law,  that  if 
they  found  that  the  plaintiff's  arm  or  elbow  was  outside  of  the  win-^ 
dow  of  the  car  when  the  injury  was  received,  it  was  an  act  of  neg- 
ligence, and  she  could  not  recover,  but  he  refused  to  charge  on  that 
subject  further  than  he  had  already  done.  In  the  Couiii  of  Appeali 
the  opinion  was  delivered  by  Suqgles,  J.,  who,  on  that  question, 
says:  **  In  this  refusal  to  charge  as  requested,  I  was  at  first  inclined 
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to  think  there  was  error,  bat  my  brethren  are  nnanimonsly  of  opin 
ion  that  the  judge  had  already  charged  the  jnry  substanHaUy  in 
conformity  with  the  reque$t,  and  that  he  was  right,  therefore,  in 
declining  to  repeat  what  he  had  before  stated.  I  yield  to  their  jadg- 
ment  and  concur  in  aflSrming  the  judgment  From  this  it  is  clear 
the  court  was  unanimous  in  opinion  that  the  law  of  the  requested 
charge  was  correct 

Next  in  order  of  time  is  the  case  of  Todd  v.  Old  Colony  A  IM 
River  Railroad  Co.,  3  Allen,  18,  decided  in  1861,  in  which  the 
Supreme  Court  of  Massachusetts  reversed  an  instruction  which  left 
the  question  of  negligence  to  the  jury,  and  say:  ''  If  the  plaintiff 
was  riding  in  the  car  with  his  elbow  or  arm  projecting  out  of  the 
window,  by  reason  of  which  he  sustained  an  injury,  he  was  guilty 
of  a  want  of  due  care  which  would  preTcnt  him  from  maintaining 
his  action.  Looking  at  the  mode  in  which  railroads  are  con- 
structed, with  posts  and  barriers  which  are  placed  very  near  to  the 
track  on  which  the  cars  are  to  pass,  the  rapid  rate  at  which  trains 
move,  the  manner  in  which  cars  are  made,  with  seats  to  accommo- 
date passengers  so  as  to  avoid  any  exposure  of  the  body  or  limbs  to 
outward  objects  in  passing,  we  can  see  no  ground  on  which  it  can 
be  contended  that  a  person  traveling  on  a  railroad  is  exercising 
reasonable  care  in  placing  his  arm  in  such  a  position  that  it  pro- 
trudes from  a  window,  and  may  come  in  contact  with  external  ob« 
strnctions;  certainly  if  it  is  a  want  of  due  care  to  attempt  to  leave 
a  car  when  the  train  is  in  motion,  although  going  at  a  slow  rate  of 
speed,  as  has  been  heretofore  determined  by  this  court,  it  is  no  less 
a  want  of  proper  care  to  ride  in  a  car  with  an  arm  or  a  leg  exposed 
to  collision  against  passing  trains,  or  the  necessary  structures  on 
the  side  of  the  track.  Nor  was  it  the  province  of  the  jury  to  deter- 
mine, as  a  matter  of  fact,  whether  the  plaintiff  used  due  and  rea> 
sonable  care,  if  it  was  proved  that  his  arm  or  a  portion  of  it 
outside  of  the  window  at  the  time  of  the  accident  If  there 
no  dispute  or  controversy  about  this  fact,  and  the  position  of 
arm  was  the  cause  of,  or  contributed  to,  the  accident,  tha 
plaintiff  failed  to  prove  an  essential  element  to  the  maintenance 
of  his  action.  In  such  a  state  of  the  evidence  it  was  the  duty 
of  the  court  to  decide  on  its  legal  effect,  and  to  say  to  the 
jury  the  plaintiff  had  failed  to  make  out  his  case.''  When 
the  same  case  again  came  before  the  court  in  7  Allen,  207,  the 
former  decision  was  reaffirmed,  and  most  emphatically  as  to  the 
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power  and  duty  of  the  court  in  such  cases  to  pronounce  upon 
the  legal  effect  of  admitted  facts. 

Next  is  the  case  of  The  Pittsburg  dk  ConnellsviUe  Bailroad  Co.  t. 
McOlurg,  56  Penn.  St.  294,  decided  in  1867.  The  plaintiff  in 
that  case  suffered  his  elbow  to  project  from  the  window,  and  it  waa 
broken  by  coming  in  contact  with  a  car  standing  on  a  switch.  At 
the  trial  the  judge,  following  the  rule  in  KennarcPs  case,  instructed 
the  jury  that  a  passenger  on  a  railway  car  who  has  unconsciously 
suffered  his  elbow  to  slip  out  beyond  the  window-sill,  is  not  neces- 
sarily guilty  of  negligence,  and  submitted  it  to  them  as  a  question 
of  fact  whether,  under  all  the  circumstances  of  the  case,  the  plain- 
tiff, in  permitting  his  arm  or  elbow  so  to  project,  was  or  was  not 
guilty  of  negligence.  This  ruling  being  assigned  for  error,  the 
Supreme  Court  carefully  considered  the  question.  Their  opinion 
was  deUvercd  by  Thompsok,  G.  J.,  who  says:  ''We  must  regard 
the  remark  '  unconsciously  suffered  his  elbow  to  slip  beyond  the 
window-sill,'  to  mean  inattentively.  In  that  sense  it  was  negligently 
suffered  to  slip.  Of  course  this  was  negligence  in  m,  unless  he  wae 
under  no  obligation  to  take  care  of  himself.  But  no  case  asserts 
that,  and  every  case  the  contrary.  Out  of  the  omission  to  do  so 
springs  the  doctrine  of  contributory  negligence,  which  defeats  a 
plaintiff,  and  which  is  so  firmly  established  as  a  principle  of  law^ 
that  nobody  dreams  of  doubting  it  We  have  then  the  ease  broadly^ 
I  think,  that  negligence  is  not  to  be  inferred,  when  injury  accrues 
from  an  exposure  of  an  elbow,  or  an  arm,  out  of  a  car  window,  if  it 
be  not  willfully  done.  This  cannot  be  maintained  on  any  reason- 
able principle,  we  think.  When  a  passenger  on  a  railroad  pur* 
chases  his  ticket,  it  entitles  him  to  a  seat  in  the  cars.  In  the  seat 
no  part  of  his  body  is  exposed  to  obstacles  outside  of  the  car.  He 
is  secure  there  ordinarily,  from  any  contact  with  them,  where  he 
is  thus  provided  with  a  seat,  safe  and  secure  in  the  absence  of  acci- 
dent to  the  train,  and  the  carrier  has  a  safe  and  convenient  car, 
well  conducted,  and  skillfully  managed,  his  duty  is  performed 
toward  the  passenger.  The  duty  of  the  latter  on  entering,  arises, 
namely,  that  he  will  conform  to  all  the  reasonable  rules  and  regu- 
lations of  the  company,  for  occupying,  using,  and  leaving  the  cars, 
and  after  doing  so,  if  injnry  befall  him  by  the  negligence  of  the 
carriers,  they  must  answer;  if  he  do  not  so  conform,  but  is  guiltf 
of  negligence  therein,  and  is  injured,  although  there  may  be  negli- 
gence on  the  -part  of  the  carriers,  he  cannot  recover."    Beference  is 
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then  made  to  seyeral  aathoritieB  in  support  of  this  position,  and 
among  others  to  Penn.  Railroad  Oo.  v.  JSebe  and  Wife,  9  Casey,  818, 
where  it  was  held  the  company's  liability  conld  not  be  fixed  for  any 
injury  consequent  on  a  choice  of  the  passenger,  in  disregard  of  the 
provisions  made  by  it  for  his  safety;  that  it  was  error  to  submit 
the  question  of  the  right  of  the  parties  to  leaye  the  cars  at  either 
«ide  to  the  jury,  in  the  absence  of  proof  or  justifying  necessity  for 
«o  doing ;  that  it  wasnot  negligence  on  the  part  of  the  company 
tha<  they  did  not  by  force  of  barriers  prerent  the  parties  from  leaT<- 
ing  at  the  wrong  side;  that  people  are  not  to  be  treated  as  cattle; 
they  are  presumed  to  act  reasonably  in  all  giyen  contingencies,  and 
the  company  had  no  reason  to  expect  any  thing  else  in  th&t 
<»se.  The  opinion  then  proceeds:  ^'A  passenger  on  entering  a 
railroad  car  is  to  be  presumed  to  know  the  use  of  a  seat, 
and  the  use  of  a  window ;  that  the  former  is  to  sit  in^  and  the 
latter  to  admit  light  and  air.  Each  has  its  separate  use.  The 
seat  he  may  occupy  in  any  way  most  comfortable  to  himself.  The 
window  he  has  a  right  to  enjoy,  but  not  to  occupy.  Its  use  is 
for  the  benefit  of  all,  not  for  tilie  comfort  alone  of  him  who 
has  by  accident  got  nearest  it  If,  therefore,  he  sit  with  his  elbow 
in  it,  he  does  so  without  authority,  and  if  he  allow  it  to  protrude 
out,  and  is  injured,  is  this  due  care  on  his  part?  He  was  not  put 
there  by  the  carrier,  nor  invited  to  go  there,  nor  misled  in  regard 
to  the  fact  that  it  is  not  a  part  of  his  seat,  nor  that  its  purposes 
were  not  exolusiTely  to  admit  light  and  air  for  the  benefit  of  alL 
His  position  is,  therefore,  without  authority.  His  negligence  con- 
sists in  putting  his  limbs  where  they  ought  not  to  be,  and  liable  to 
be  broken,  without  his  ability  to  know  whether  there  is  danger  or 
not  approaching.  In  a  case,  therefore,  where  the  injury  stands 
confessed,  or  is  proved  to  have  resulted  from  the  position  volunta- 
rily or  thoughtlessly  taken  in  a  window,  by  contact  with  outside 
obstacles  or  forces,  it  cannot  be  otherwise  characterised  than  as 
negligence,  and  so  to  be  pronounced  by  the  court; "  and  further: 
'^  In  the  absence  of  some  justifying  necessity  or  incapacity  to  take 
eare  of  himself  on  the  part  of  the  passenger,  no  one  can  doubt,  I 
think,  from  the  reason  of  the  thing,  in  view  of  the  nature  of  the 
vehicle  used,  being  a  railroad  car,  that  to  extend  an  arm  or  a  hand 
beyond  the  window-sill  is  dangerous,  and  is  recklessness  or  negli- 
gence. Wherever  the  facts  present  such  a  case  singly,  and  without 
any  controlling  or  justifying  necessity,  we  think  the  court  ought  to 
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deolare  the  act  n^gligeaoe;  and  m  there  was  nothing  like  this  shown 
in  the  case  before  as,  we  think  the  oonrt  onghtnot  to  hare  aflkmed 
plaintilPs  point.  Unoonadonsly  exposing  himself  did  not  help  the 
plaintilPs  ease,  as  it  was  not  shown  that  his  nneonsoionsness  was 
not  the  lesnlt  of  a  want  of  pmdent  attention  to  his  sitoation 
on  the  part  of  the  plaintilL  It  wonld  be  a  novel  answer  to  the 
allegation  of  n^gligenoe  to  allege  that  the  plaintiff  had  slept  in  the 
position  he  was  in  when  hnrt;  and  that  wonld  be  a  condition  of 
nneonsoionsness.  Sleeping  when  dne  oare  wonld  require  one  to  be 
«wake,  or  in  dangerous  oironmstanoesy  is  nogUgenoey  and  no  answer 
to  the  company  can  be  given  to  snoh  act  Of  course  these  views 
are  predicated  of  a  case  in  which  there  are  no  &cts  to  qualify  or 
justify  the  act.  It  is  possible  that  a  state  of  facts  might  be  found 
to  show  an  exception  to  the  mle^  and  where  that  occurs  the  rule 
ceases.  But  none  such  appear  as  this  case  is  presented.''  The 
oourt  then  proceed  to  examine  Ktnnatt^  ease,  and  deliberately 
overrule  it,  as  well  as  the  charge  of  Oibsoit,  0.  J.^  therein;  and 
great  as  is  our  respect  and  admiration  for  ilhe  learning  and  ability 
of  that  distinguished  jurist,  we  yet  think  the  weight  of  reason  and 
authority  is  with  the  decision  which  has  overruled  his  judgment  on 
this  question* 

The  plain  doctrine  of  MeClmrg**  ease  is  that  if  a  sane  person  of 
mature  years,  while  a  passenger  in  a  railroad  car,  without  any  oon-^ 
trolling  or  justifying  necessity  or  cause  for  so  doing,  voluntarily  ox 
inattentively  protrudes  his  elbow  or  arm  from  the  window,  and 
it  is  injured  by  coming  in  contact  with  any  external  obstacle 
air  force,  it  is  such  a  clear  act  of  contributory  negligence  on  his 
part  as  will  prevent  a  recovery,  and  that  it  is  the  duty  of  the 
court  so  to  instruct  the  jury,  as  matter  of  law,  notwithstanding 
the  negligence  of  the  company  in  permitting  the  obstacle  to  be 
placed  too  near  the  track  of  the  passing  train. 

About  the  same  time  the  Supreme  Court  of  Indiana  decided  pre^ 
dsely  in  the  same  way,  in  a  case  involving  the  same  questioiil. 
Indianapolis  4  Oifunnnaii  Raihroad  Co.  v.  Rutherford,  29  Ind.  82f, 
and  following  these  is  a  decision  to  the  same  effect  by  the  Oonrt  of 
Appeals  of  Kentucky.  LouisviUe  4  Nashville  Railroad  Co.  v 
SiebingSf  6  Bush,  !•  These  decisions  are  approved  by  Judge  Bbd- 
hbld  in  his  note  to  MeClurg's  case,  in  2  American  Bailway  CaseSi 
562,  where  he  says,  '^  we  can  entertain  no  possible  question  that 
these  later  cases  are  entirely  sound,  and  that  KsnnariTs  coit 
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was  decided  upon  mistaken  gronnds,'*  and  adds,  'Hhe  role  is 
withont  exception  in  all  the  well-considered  cases,  that  the  plaintiff 
cannot  recover  for  any  damage  he  may  sustain  where  his  own  want 
of  ordinary  care  contributed  directly  toward  it,  howeyer  great  or 
extreme  may  have  been  the  negligence  on  the  part  of  the  defend- 
ant" 

Opposed  to  these  authorities  there  are  besides  KtnnarS^  t(u$f 
the  two  cases  of  Spacer  v.  Milwaukee  it  Prairie  du  Chien  IL  R.  Go., 
17  Wis.  487,  and  Chicago  d  Alton  R.  R.  Oo.  y.  Potidrom,  51  HL 
833 ;  S.  0.,  2  Am.  Hep.  306.  The  former  is  directly  in  point,  and 
presents  the  opposing  yiews  very  forcibly.  In  the  latter  the  decis- 
ion, as  we  understand  it,  was  actually  rested  upon  a  principle  of 
law  established  in  that  State,  that  where  there  has  been  contribut- 
ing negligence,  the  negligence  of  both  parties  must  be  compared, 
and  if  the  plaintiff  is  guilty  of  negligence,  which  is  slight  as  com- 
pared with  that  of  the  defendant,  he  may  recover.  Such  a  prin- 
ciple has  never  been  sanctioned  in  this  State,  but  the  exact  con- 
trary is  the  settiod  rulejiere  {Qei^  caee,  31  Md.  366),  and  the  Dli- 
nois  court  admit  the  doctrine  is  not  supported  by  the  weight  of 
authority  elsewhere.  They  refer  however  to  Kennard'e  caee,  and 
to  McClurfs  casOy  and  think  the  former  the  better  considered  of 
the  two,  based  on  sounder  reasons,  more  in  harmony  with  the  anal- 
ogies of  the  law,  and  entitled  to  more  weight.  With  great  respect 
for  the  judgments  of  that  learned  tribunal,  we  entertain  and  have 
expressed  a  different  opinion;  we  think  the  latter  is  better  rea- 
soned, as  well  as  supported  by  the  decided  preponderance  of  author- 
ily,  and  have  no  hesitation  in  accepting  it,  with  the  other  cases  to 
the  same  effect,  as  containing  a  correct  exposition  of  the  law  on 
this  subject 

In  our  review  and  citations  from  the  decisions  upon  this  ques- 
tion (which  have  been  more  extended  than  usual,  or  perhaps  than 
IS  necessary),  we  have  noticed  those  only  which  are  exactiy  or 
nearly  identical  with  the  case  before  us,  and  have  refrained  from 
making  any  reference  to  a  large  number  of  others,  both  in  this 
country  and  in  England,  where  in  similar  and  analogous  cases  the 
courts  have  interposed,  and  either  withdrawn  them  from  the  jury 
or  given  to  the  jury  imperative  instructions  as  to  the  legal  effect  of 
facts  admitted  or  to  be  found  by  them. 

It  follows  there  was  error  in  the  refusal  to  grant  several  of  the 
defendant's  prayers,  and  especially  the  third,  seventh  and  eighth^ 
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as  well  as  in  the  first  instruction  given  by  the  oonrt  on  its  own  mo- 
tion. Upon  the  assumption  the  jury  would  find  the  facts  therein 
hypothetically  stated;  these  prayers  of  the  defendant,  though  appar- 
ently more  numerous  than  the  exigencies  of  the  case  required,  em- 
body each  a  correct  legal  proposition.  It  must  be  observed,  how- 
ever, that  while  it  is  admitted  the  plaintiff's  arm  was  out  of  the 
window  at  the  time  of  the  accident,  there  is  a  conflict  of  testimony 
as  to  how  it  came  to  be  thus  exposed,  whether  as  stated  by  the 
plaintiff,  or  by  the  witnesses  for  the  defense.  This  question  of 
fact  it  is  the  undoubted  province  of  the  jury  to  determine,  and 
upon  the  weight  of  evidence  in  this  respect  it  is  not  our  province 
to  express  any  opinion.  The  jury,  therefore,  having  the  unquestion- 
able right  to  give  credit  to  the  testimony  of  the  plaintiff,  and  reject 
that  for  the  defense,  there  was  no  error  in  rejecting  the  defendant's 
first  and  second  prayers.  The  ninth  and  tenth  prayers  need  not  be 
critically  examined.  If  they  were  intended  to  assert  the  same 
proposition  contained  in  the  third,  seventh  and  eighth,  they  were 
wholly  unnecessary;  and  if  their  purpose  was  to  announce  any  legal 
proposition  different  from  that  which  we  have  in  this  opinion  de- 
clared and  adopted,  then  there  was  no  error  in  rejecting  them.  We 
find  no  error  in  the  rejection  of  the  eleventh  prayer.  All  the  law 
to  which  the  company  was  entitled  upon  the  theory  of  the  case 
which  this  prayer  contemplates,  is  contained  in  their  sixt^i  praver, 
which  was  granted.  Their  fourth  and  fifth  prayers  proceed  upon 
the  assumption  that  the  jury  were  to  determine  the  question  of 
contributory  negligence,  and  in  that  view  of  the  case,  the  same  law 
was  embodied  in  the  first  instruction  of  the  oourt  It  does  not 
follow  there  was  error  in  the  rejection  of  these  prayers  because  we 
have  said  there  was  error  in  this  instruction,  inasmuch  as  both 
assumed  the  same  theory  of  the  case.  Upon  that  theory  the  court's 
instruction  gave  the  company  the  benefit  of  the  same  law  sought  by 
these  prayers.  No  objection  was  made  in  argument  to  the  court's 
tecotid  instruction,  on  the  question  of  damages,  and  we  do  not 
understand  the  exception  as  extending  to  this  ruling.  But  if  it 
does,  there  is  no  error  in  it.  The  measure  of  damages  is  therein 
correctly  defined  according  to  numerous  decisions  of  this  court  on 
that  subject 

The  plaintiff's  first  prayer  states  the  law  as  announced  in  Stakes 
T.  SaltanstaU,  13  Pet.  181;  Stockton  v.  Frey,  4  Oill,  406,  and 
jfi  orthington^s  case.  21  Md.  276,  about  which  there  can,  in  this 
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State,  at  least,  be  no  doubt,  viz. :  that  the  oocarrenoe  of  an  aod* 
dent  and  injury  to  a  passenger  is  prima  facie  evidenoe  of  negligence 
in  the  carrier,  and  throws  upon  him  the  anus  of  rebatting  the  pie- 
sumption  by  proving  there  was  no  negligence  on  his  part  But  in 
those  cases  there  was  no  proof,  and  no  question  of  contribatorj 
i^dgligence  in  the  plaiutifL  The  courts  in  those  cases  were  not 
dealing  with  a  case  like  this,  in  which  the  right  of  reooyery  is 
affected  by,  and  dependent  upon  the  presence  or  absence  of  euoh 
negligence.  In  this  case  it  was  error  to  instruct  the  jury  that  the 
plaintiff  is  entitled  to  recover  upon  proof  of  the  injury,  unless  the 
company  showed  such  injury  did  not  result  from  their  negligence, 
without  noticing  or  instructing  them  as  to  the  effect  of  contribu- 
tory negligence  on  his  part.  No  doubt  the  court  intended  the  last 
clause  of  its  first  instruction  as  a  modification  of  this  prayer,  but  as 
the  two  stand,  and  upon  the  assumption  there  was  no  error  in  that 
giyen  by  the  court,  there  seems  to  be  a  plain  inconsistency  between 
them  well  calculated  to  confuse  and  mislead  the  jury. 

[The  remainder  of  the  opinion  relates  to  a  question  of  evidence 
not  important.] 

BnwABi,  Jv  dissented. 


HxwBS,  appellant^  v.  Jobdav. 

BtahiU  ^  frmmde — mUcfgoode — fee§fipt  emd  m^Mfimmte  ef  rt<  pea<a 

Aellon  of  asmmpslt  for  goods  sold  and  deUvezed;  defsnsSp  the  statiile  el 
frauds.  The  def«ndaiit  prayed  the  ccmrt  to  iastmet  the  \oxj  thai  In  otder 
to  take  the  ease  ont  of  the  statute  there  most  have  been  aa  aetaal  aoeeptr 
anoe  of  the  goods  by  the  defendant  with  an  intention  of  taking  pooaeaslon 
as  owner ;  bnt  the  eoart  ref aaed,  and  ruled  that  the  aooeptanee  need  not  be 
absolute,  but  might  be  puch  as  would  not  preclude  the  defendant  from  ob- 
jecting to  the  quality  or  quantity  of  the  goods.  JEMef,  error ;  the  aooeptanee 
and  actual  receipt  of  the  goods  sold,  or  some  part  tt  them,  by  the  vendesb 
must  be  intended  by  the  parties  to  eflbct  a  final  and  comp  ete  diange  d 
property  in  order  to  take  the  ease  out  of  the  statute. 


OCTOBBB  TEEM,  i873.  579 


Hewee  r.  JotcIaii. 


ASSUMPSIT  by  Jordan  to  recover  the  price  of  batter  grease 
alleged  to  have  been  sold  and  deliyered  by  Jordan  to  Hevos  & 
Co.    PleaSy  never  ^idebted  and  never  promised. 

Plaintiff's  evidence  tended  to  prove  a  verbal  sale  by  him  of  3,148 
pounds  of  batter  grease  to  the  defendants  at  eight  cents  a  poand. 
Ko  proof  was  given  of  part  payment  or  any  earnest  to  bind  the 
bargain,  nor  of  any  contract  in  writing,  nor  was  there  any  memo- 
randam  signed  by  the  defendants,  or  any  one  in  their  behalf,  other 
than  a  written  order  from  them,  dated  on  the  day  of  sale,  directing 
the  plaintiff  to  deliver  the  grease  to  their  drayman;  the  grease  was 
accordingly  delivered  and  taken  to  the  store  of  the  defendants. 
The  case  is  farther  stated  in  the  opinion  of  the  court 

The  defendants  offered  the  following  prayers: 
'  1.  If  the  jury  shall  find  from  the  evidence  that  there  never  was 
any  delivery  and  acceptance  by  the  defendants  of  the  said  butter 
grease;  and  if  they  shall  further  find  that  there  was  no  part  pay- 
ment made,  or  earnest  given  to  bind  the  alleged  contract  of  sale  of 
said  butter  grease;  and  shall  further  find  that  there  was  no  note  or 
memorandum  of  said  contract  in  writing,  signed  by  the  defendants 
or  their  agent,  thereunto  lawfully  authorized,  then  their  verdict 
must  be  for  the  defendants. 

2,  If  the  jury  believe  that  the  plaintiff,  before  and  at  the  time  of 
the  alleged  contract  of  sale  ref  errod  to  in  this  case,  represented  that 
the  butter  grease  in  question  was  all  right,  free  from  dirt  and  salt, 
as  testified  to  by  the  witness  James  E.  Hewes,  and  that  relying 
upon  such  represeniatiane  the  defendants  agreed  to  purchase  the 
same  at  the  price  of  eight  cents  per  poand,  and  that  the  said  butter 
grease  was  not  in  fact  all  right,  free  from  salt  and  dirt,  but  on  the 
contrary  was  unmerchantable,  and  that  immediately  upon  the  dis- 
covery of  its  actual  condition  the  defendants  notified  the  plaintill 
thereof,  and  tendered  the  said  butter  grease  to  him,  and  never  ac- 
cepted the  same  as  a  compliance  with  the  terms  of  the  said  aU^ged 
contract,  then  the  plaintiff  is  not  entitled  to  recover. 

8.  That  in  this  case  there  is  no  evidence  of  part  payment  or 
earnest  to  bind  the  bargain,  and  no  memorandum  in  writing  signed 
by  the  defendants,  or  their  agent,  duly  authorized,  and  that  there- 
fore the  plaintiff  is  not  entitled  to  recover,  unless  the  jury  believe 
that  the  butter  grease  or  some  part  thereof  was  delivered  by  the  plain* 
tiff  u>  the  defendants,  and  was  accepted  by  the  defendants,  and  that, 
in  order  to  constitute  an  acceptance,  so  as  to  bring  the  case  within 
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the  provisions  of  the  Statute  of  Frauds,  there  must  have  been  an 
actual  acceptance  by  the  defendants,  with  an  intention  of  taking 
possession  as  owners. 

i  That  in  this  case  eyen,  although  the  jury  may  find  from  the 
evidence  that  there  was  both  a  delivery  of  the  butter  grease  to  the 
defendants  and  an  acceptance  by  them  thereof,  with  an  intention 
of  taking  possession  thereof  as  owners,  yet  if  the  jury  find  that  the 
said  butter  grease  was  guaranteed  by  the  plaintiff  to  be  a  good  mer- 
chantable article,  and  was  not,  in  fact,  a  merchantable  article,  then 
the  defendants,  immediately  upon  the  discoTery  thereof,  had  a 
right  to  rescind  the  contract;  and  if  the  jury  further  find  thftt  the 
defendants  did  promptly  notify  the  plaintiff  of.  their  refusal  to  ao* 
cept  the  said  grease  as  a  compliance  with  the  said  alleged  contract^ 
then  the  plaintiff  is  not  entitled  to  recover. 

5.  That  no  acceptance  under  the  Statute  of  Frauds  is  sufficient, 
which  is  other  than  the  ultimate  acceptance,  and  such  as  com- 
pletely affirms  the  contract 

The  court  granted  the  second  and  fourth  of  these  prayers,  and 
rejected  the  others,  and  in  their  stead  gave  an  instruction  which  will 
be  found  in  the  opinion  of  this  oourt  The  defendants  excepted  to 
the  rejection  of  their  prayers  and  to  the  instmotion  given  by  the 
court,  and  the  verdict  and  judgment  being  against  them,  ihey 
appealed. 

Charles  Poe  and  John  P.  Poe,  for  appellants* 

/•  F.  L.  Findhy,  for  appellee. 

Alyby,  J.  The  question  presented  in  this  case  arises  under  ths 
17th  section  of  the  Statute  of  29  Oar.  II,  c.  8,  known  as  the  Statute 
of  Frauds,  and  is  as  to  what  will  amount  to  a  sufficient  acceptance 
and  receipt  of  goods  sold,  in  order  to  render  the  contract  binding, 
where  there  is  nothing  given  in  earnest,  or  in  part  payment  of 
the  price,  and  there  has  been  no  note  or  memorandum  in  writing 
of  the  bargain  made  and  signed  as  the  statute  requires. 

The  bargain  in  question  was  in  reference  to  3,148  pounds  of 
butter  grease,  alleged  to  have  been  sold  and  delivered  to  the  appel- 
lants by  the  appellee,  on  the  24th  of  May,  1872. 

The  butter  grease  was,  at  the  time  of  the  bargain,  in  the  cellar 
of  the  appellee  in  packages,  and  was  seen  by  the  agent  of  the  appel- 
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lants,  and  both  the  appellants  and  their  agent  could  have  examined 
the  same  before  its  i-emoTal,  but  did  not  do  so,  except  that  the 
agent  removed  the  loose  heading  of  some  of  the  packages,  and  in- 
spected the  top  of  those  packages,  but  did  not  use  any  auger  or  trier, 
or  in  any  manner  probe  into  the  packages  to  ascertain  the  condi* 
tion  of  the  grease.  On  the  same  day  of  the  sale,  the  apiiellants,  by 
written  order,  directed  the  appellee  to  deliver  the  grease  to  a  dray- 
man, by  whom  it  was  taken  to  the  store  of  the  appellants  and  there 
received.  The  appellants,  upon  further  inspection,  objected  to 
accepting  the  grease  in  fulfillment  of  the  eonti'act,  upon  the  ground 
that  the  grease  was  not  merchantable,  because  of  an  undue  quan- 
tity of  salt  which  was  alleged  to  be  contained  in  it;  and  of  such 
objection  due  notice  was  given  the  appellee. 

At  the  trial  the  appellants  offered  several  prayers  to  the  court, 
some  of  which  were  granted,  but  the  first,  third  and  fifth  were 
rejected,  and  in  lieu  thereof  the  court  instructed  the  jury  that  un- 
less the  appellants  received  and  accepted  the  goods,  or  some  portion 
thereof,  the  verdict  shall  be  for  them;  but  such  receipt  and  accept- 
ance need  not  be  absolute  and  unqualified,  but  might  be  such  as 
would  not  preclude  the  appellants  from  questioning  the  quantity 
or  quality  of  the  goods,  or  in  any  way  disputing  that  the  oontraot 
had  been  fully  performed  by  the  appellee. 

The  statute  declares  that  ^*no  oaniraci  for  the  aale  of  any  goods, 
wares  or  merchandise,  for  the  price  of  £10  sterling  or  upward, 
$haU  be  aUawed  to  be  good,  except  —  1.  The  buyer  shall  acc^i  part 
of  the  goods  so  sold,  and  actually  receive  the  same.  2.  Or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment  3. 
Or  that  some  note  or  memorandum  in  writing  of  the  said  bargain 
be  made  and  signed  by  the  parties  to  be  charged  by  such  contract, 
or  their  agents  thereunto  lawfully  authorized.''  It  is  the  first  of 
these  conditions  only  that  is  here  involved ;  and  in  respect  to  the 
question  presented,  it  is  exclusively  as  to  the  proper  construction 
of  that  particular  clause  of  the  statute. 

In  the  case  of  Cflarke  v.  Marriott,  9  Gill.  331,  this  court  decided 
by  quoting  with  approval  from  2  Starkie  on  Evidence,  490,  that  in 
order  to  satisfy  the  statute  there  must  be  a  delivery  of  the  goods 
with  intent  to  veet  the  right  of  possession  in  the  vendee,  and  there 
must  be  an  actual  acceptance  by  the  latter,  with  intent  to  take  pos- 
session as  owner.  This  propositioti,  quoted  from  Starkie,  is  said 
by  this  court,  in  Jones  v.  Mechanicf^  Bank,  29  Md.  293,  to  be  an 
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accurate  statement  of  the  acts  and  intents  required  of  the  respect- 
ive parties,  in  order  to  make  the  oontiact  binding  and  efleotuaL 

From  the  plain  meaning  of  the  terms  of  the  statute  itself,  inde- 
pendent of  idl  authority,  the  concurrsnoe  of  two  distinct  acts  on 
the  part  of  the  Tendee  would  seem  to  be  required ;  he  must  accept, 
and  he  must  actually  receive  part  of  the  goods,  in  order  to  render 
the  contract  binding  on  him.  There  may  be  an  actual  receipt 
without  any  acceptance,  and  there  may  be  an  acceptance  without 
any  receipt  But  if  both  these  acts  concur  with  the  intention  of 
the  parties  that  the  vendee  shall  take  possession  of  the  goods  under 
the  contract  as  owner,  then  the  latter  must  be  taken  as  having 
made  a  final  election  to  accept  the  goods,  or  such  part  of  them  as 
he  may  have  actually  received,  as  his  property,  and,  at  the  same 
time,  assent  to  their  being  such  as  will  gratify  the  contract;  and 
aooeptanoe  and  receipt  being  thus  complete,  to  bind  the  contract, 
the  vendee  cannot  afterward  withdraw  his  acceptance  and  reject 
the  goods,  except  it  be  on  the  ground  of  fraud.  So  long,  however, 
says  Justice  Blackbijbn,  in  his  work  on  Sales,  ^'  as  the  buyer  can, 
without  self-contradiction,  declare  that  the  goods  are  not  to  be 
taken  in  fulfillment  of  the  contract,  he  has  not  accepted  them.  And 
it  is  immaterial  whether  his  refusal  to  take  the  goods  be  reasonable 
or  not.  If  he  refuses  the  goods,,  assigning  grounds  fiUse  or  frivol- 
ous, or  assigning  no  reasons  at  all,  it  is  still  clear  that  he  does  not 
accept  the  goods,  and  the  question  is  not  whether  he  oughi  to  ac- 
cept, but  whether  he  hca  accepted  them.  The  question  of  accept- 
ance or  not  is  a  question  as  to  what  was  the  intention  of  the  buyer 
as  signified  by  his  outward  acts. 

*^  The  receipt  of  part  of  the  goods  is  the  taking  possession  of 
them.  When 'the  seller  gives  to  the  buyer  the  actual  control  of  the 
goods,  and  the  buyer  accepts  such  control,  he  has  actually  received 
them.  Such  a  receipt  is  often  evidence  Gf  an  acceptance,  but  it  is 
not  the  same  thing ;  indeed,  the  receipt  by  the  buyer  may  be,  and 
often  is,  for  the  express  purpose  of  seeing  whether  he  will  accept  or 
not"  Blackb.  on  Sales,  22,  23.  The  delivery,  therefore,  of  the 
goods  to  the  intended  purchaser,  and  the  unpacking  of  them 
by  him,  are  not  sufficient,  if  it  appears  that  he  has  taken  them  and 
had  them  in  his  possession  for  no  greater  time  than  was  reasonably 
necessary  to  enable  him  to  examine  their  quantity  and  quality,  and 
to  declare  his  approval  or  disapproval  of  them.  Curtis  v.  Pughp 
10  Add.  &  Ellis  (N.  S.),  Ill ;  Lucy  v.  Mauflei,  5  H.  &  N.  222. 
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That  the  acceptance  and  actual  receipt  of  the  goods  sold,  or 
fiome  part  of  them^  by  the  yendee,  to  gratify  the  statnte,  mast  be 
intended  by  the  parties  to  effect  a  final  and  complete  change  of 
property  in  the  goods  so  actually  received,  under  the  contract, 
would  seem  to  be  clear;  and  without  going  at  large  into  the  numer- 
ous cases  upon  the  subject,  we  may  state  the  result  of  them  by 
citing  a  passage  from  the  last  edition  of  Taylor's  Work  on  Evidence, 
§  957,  in  which  the  author  says,  ''  that  each  of  the  two  terms 
(acceptance  and  receipt)  has  a  distinct  and  separate  meaning ; 
that  a  compliance  with  both  requisites  is  necessary  to  satisfy  tho 
statute ;  that  an  acceptance  and  receipt  of  part  of  the  goods  will  be 
as  operative  as  an  acceptance  and  receipt  of  the  whole ;  that  in 
cases  relating  to  the  purchase  of  specific  goods  the  acceptance  may 
precede  the  receipt  as  well  as  follow  it,  or  be  contemporaneous  with 
it ;  that  an  agent  authorized  to  receive  goods  is  not  consequently 
authorized  to  accept  them ;  that  the  receipt,  which  itself  implies 
delivery,  must  be  such  as  will  preclude  the  vendor  from  retaining 
any  lien  on  the  goods,  and  that  the  acceptance  and  receipt  together 
must  be  such  as  will  preclude  the  purchaser  from  objecting  to  their 
quantity  or  quality.  Indeed,  the  broad  question,  which  must  be 
submitted  as  one  of  fact  to  the  jury,  is,  whether  the  circumstances 
prove  a  delivery  by  the  vendor,  and  an  acceptance  and  actual 
receipt  by  the  vendee,  intended  by  both  parties  to  have  the 
effect  of  transferring  the  right  of  possession  from  the  one  to  the 
other."  For  the  support  of  these  propositions  numerous  author- 
ities are  cited.  See  aJso  2  Kent's  Gom.  495,  and  CauUkins  v.  JffeU- 
man,  47  N.  Y.  449;  S.  G.,  7  Am.  Bep.  461. 

Opposed  to  the  general  proposition,  that  there  is  no  such  actual 
acceptance  as  the  statute  contemplates,  so  long  as  the  vendee 
continues  to  have  the  right  to  object  to  the  quantity  or  quality 
of  the  goods,  we  have  the  judgment  of  Lord  Campbell,  in  the 
case  of  Morton  v.  Tibbeit,  15  Q.  B.  428.  The  facts  of  that  case 
were  these :  The  defendant  purchased  wheat  of  the  plaintiff  by 
sample,  and  directed  that  the  bulk  should  be  delivered  on  the  next 
morning  to  a  carrier  named  by  himself,  who  was  to  carry  it  to  the 
market  town  of  W.,  and  the  defendant  himself  took  the  sample 
away  with  him.  On  the  next  morning  the  bulk  was  delivered 
to  the  carrier  and  tho  defendant  resold  it  at  W.,  on  that  day, 
by  the  same  sample.  .  The  currier  conveyed  the  wheat  by  order  of 
the  defendant,  who  had  never  seen  it,  to  the  sub-vendee,  who 
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rejected  it  aa  not  oorreeponding  with  the  sample;  and  the  defend- 
ant, on  notice  thereof,  repudiated  his  contract  with  the  plaintiff  on 
the  same  gronnd.  And  on  this  state  of  facts  it  was  held  by  the 
court  of  Qneen^s  Bench,  that  there  was  evidence  to  warrant  the 
jury  in  finding  an  acceptance  and  actual  receipt  of  the  wheat  by 
the  defendant,  so  as  to  gratify  the  seventeenth  section  of  the  stat- 
ute of  frauds —  a  decision  that  would  appear  to  be  sustainable  upon 
the  ground  that,  as  the  defendant  had  taken  upon  himself  to  exer- 
cise dominion  over  the  wheat,  and  dealt  with  it  in  a  manner  whoUy 
inconsisteot  with  the  right  of  property  being  in  the  vendor,  those 
facts  of  themselves  furnished  evidence  to  justify  the  jury  in  finding 
that  the  defendant  had  accepted  the  wheat  and  actually  received  the 
same.  Lord  Campbell,  however,  in  the  course  of  his  very  elaborate 
judgment^  maintained  that  the  case  did  not  really  require  to  be  main- 
tai  nedy  that  the  acceptance  contemplated  by  the  statu  te  is,  in  all  cases, 
to  precede,  or  at  any  rate  to  be  coutemporaneous  with  the  actual 
receipt  of  the  goods,  and  not  a  subsequent  act;  thai  there  may  be  an 
acceptance  and  receipt  within  the  statute,  without  the  purchaser  hath 
ing  examined  the  goods,  or  done  any  thing  to  preclude  him  from  eon- 
tending  that  they  do  not  correspond  with  the  contract;  and  that  the 
acceptance  to  let  in  parol  evidence  of  the  contract  is  a  different  ac- 
ceptance from  that  which  affords  conclusive  evidence  of  the  con- 
tract having  been  fulfilled. 

Now,  it  may  be  readily  conceded  that  the  question  whether  there 
has  been,  in  any  particular  case,  such  acceptance  and  actual  receipt 
of  a  part  of  the  goods  as  will  bind  the  contract,  may  be  quite  dif* 
ferent  and  distinct  from  that  as  to  whether  the  contract  has  been 
fulfilled  in  respect  to  quantity  and  quality  of  the  residue  of  the 
goods,  where  the  vendee  has  had  no  opportunity  of  examining  the 
goods  that  may  be  offered  in  fulfillment  of  the  contract,  and  where 
he  has  done  nothing  to  preclude  himself  from  the  exercise  of  the 
right  to  object  that  they  do  not  correspond  with  those  actually  re- 
oeived  by  him.  The  effect  of  the  acceptance  and  actual  receipt  of 
piart  of  the  goods,  however  small,  is  to  prove  the  contract  of  sale, 
and  it  is  not  inconsistent  with  this  that  the  vendee  should  have  the 
right,  with  respect  to  the  residue  of  the  goods  when  offered  in  ful- 
fillment of  the  contract,  to  object  that  they  are  not  such  in  quan- 
tity and  quality  as  the  contract  requires;  and  in  such  case  the  ques- 
tion in  dispute  can  only  be  determined  by  the  aid  of  parol  evidence. 
But  in  all  cases  where  the  goods  bargained  for  have  been  accepted 
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and  actually  received  by  the  vendee,  he  is  thereby  precluded,  in  the 
absence  of  fraud,  from  objecting  that  they  do  not  correspond  with 
the  contract.  Any  other  construction  would  certainly  tend  to  let 
in  all  the  evils  that  were  intended  to  be  excluded  by  the  particular 
provision  of  the  statute;  and  hence  the  proposition  maintained  by 
Lord  Oampb£LL  in  Marian  v.  Tibbeit,  that  there  may  be  an  accept- 
ance and  receipt  within  the  statute,  without  the  purchaser  having 
-examined  the  goods,  or  done  any  thing  to  preclude  him  from  con- 
tending that  they  do  not  correspond  with  the  contract,  has  found 
but  partial  favor  with  the  judges  of  Westminster  Hall.  Some  of 
those  judges  have  openly  expressed  their  dissent  from  it,  and  while 
it  may  be  taken  as  the  established  construction  of  the  statute  by 
the  Queen's  Bench,  it  has  &iled  to  receive  the  sanction  of  the  Court 
•of  Exchequer.  Hunt  v.  JBecAi,  8  Exch.  814;  Oaambs  v.  Bristol  dt 
Exeter  R.  Ca.,  3  H.  &  N.  510;  Benjamin  on  Sales  (2d  ed.),  118, 
120.  See,  also,  the  recent  case  of  Stnith  v.  Hudsan,  6  B.  &  S.  431. 
<  As  we  have  seen,  the  act  of  acceptance  is  not  confined  to  any 
particular  order  of  time  in  reference  to  the  actual  receipt  of  the 
goods.  On  the  contrary,  acceptance  may  precede,  as  in  cases  where 
the  vendee  has  inspected  and  approved  the  specific  goods  purchased, 
as  well  as  be  contemporaneous  with  or  subsequent  to  the  actual  re- 
'  -ceipt  of  the  goods.  This  was  decided  in  the  case  of  Ousack  v. 
Raiinsan,  1  B.  &  S.  299.  And  in  the  present  case  we  think  there 
was  evidence  from  which  the  jury  might  have  found  both  accept- 
ance and  actual  receipt  of  the  goods,  within  the  meaning  of  the 
ttatnte.  Kershaw  v.  Ogden,  3  Hurl.  &  Colt  717.  But  it  follows 
from  what  we  have  said  that  the  instruction  of  the  courts  given  in 
lieu  of  the  appellants'  rejected  prayers,  was  erroneous;  and  we  think 
the  court  was  also  in  error  in  not  granting  the  appellants'  third 
prayer.  Their  first  and  fifth  prayers  were  open  to  objection,  be- 
cause they  furnished  no  proper  or  clear  definition  of  acceptance, 
such  as  would  be  intelligible  and  a  safe  guide  to  the  jury. 

It  is  contended,  however,  that  notwithstanding  there  was  error 
'Committed  in  the  InBtruction  given,  and  in  the  refusal  to  grant  the 
third  prayer  o{  the  appellants,  yet  as  they  obtained  all  the  law  to 
which  they  were  entitled  in  their  second  and  fourth  prayers,  which 
were  granted,  they  were  not  injured  by  the  error  of  the  court,  and 
therefore  the  judgment  ought  not  to  be  reversed.  But  in  this  we 
•do  not  agree.  By  the  court's  instruction  the  law  embraced  in  the 
appellants'  granted  prayers  was  qualified,  and  must  have  been  se 
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intended,  and  it  ia  bat  fair  to  oonolude  that  it  was  bo  andentood 
bj  the  jury.  Otherwise  it  would  be  difficult  to  oonjectore  whidi 
inetmction  wae  regarded  by  the  jury  in  arriving  at  their  verdiot 

Judgmeni  reverud,  and  nmf  trial  awaiNUL 


Bbxkglb,  appellant^  y.  Buskbt. 

(IOMd.]iL) 

Brnnt^ — «!«»  Vu  iakitig  nf  a  martgag»  to  §ecwr€  the  pagmmt  ^  a  pr&mJMor^ 

naU  do6M  not  wupend  the  remedy  an  the  noU^ 


The  prindpal  in  a  Joint  and  sereral  promifloorj  note,  after  the  «una  matavad. 
executed  and  delivered  to  the  payee  therein  a  mortgage  of  real  eatale  to  ee- 
eore  the  payment  of  a  certain  eom  of  money,  the  amount  of  the  note  belaf 
indaded  and  referred  to  as  secured  by  note ;  the  mortgage  contained  a  cove- 
nant on  the  part  of  the  mortgagor  to  pay  the  money  on  a  day  therein  namedt 
bat  no  provision  that  the  right  of  action  on  the  note  should  be  sospended. 
SM,  that  the  acceptance  of  the  mortgage,  which  was  merely  additional  or 
collateral  security,  did  not  extinguish  or  suspend  the  remedy  on  the  miI% 
and  the  liability  of  the  surety  tl&ereon  was  not  discharged* 

BILL  in  equity  charging  that  on  the  30th  of  November,  1869,  a 
certain  Frederick  ZumpBtein,  of  Frederick  county,  in  conddas 
ation  of  money  loaned  him  by  the  appellee,  executed  with  the  oom- 
plainant  their  joint  and  several  promissory  note  for  a  theasand 
dollars,  payable  sixty  days  after  date  to  the  appellee  or  order,  with 
interest  from  date,  the  complainant  signing  said  note  merely  as 
surety  for  Zumpstein,  and  the  appellee  knowing  him  to  be  such ; 
that  after  the  maturity  of  said  note,  the  same  not  being  paid,  the 
appellee  instituted  suit  to  recover  judgment  tJiereon  against  Zump> 
stein  and  the  complainant,  and  the  suit  was  then  pending.  The 
bill  further  charged  that  after  the  note  became  due,  and  before  the 
institution  of  the  suit,  the  appeUee,  on  the  2d  of  December, 
1870,  without  the  knowledge  and  consent  of  the  complainant,  pro- 
cured and  accepted  from  said  Zumpstein,  his  wife  uniting  with 
same,  a  deed  of  mortgage  duly  executed  and  delivered,  of  certain 
real  estate,  to  secure  an  indebtedness  of  Zumpstein  to  the  appeUee 
ol  $1,910.50,  which  amount  was  made  up  in  part  of  the  indebted* 
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nefls  on  said  note,  with  yarioos  proyisions  and  conditionB  in  the 
mortgage  as  to  the  mode  of  payment  and  enforcement  of  the  same 
in  case  of  default  The  bill  also  charged  that  by  reason  of  the 
oomplainanf  8  mere  suretyship  on  the  note,  and  tiie  same  being 
known  to  the  appellee  before  ihe  delivery  to  him  of  the  mortgage 
and  his  acceptance  thereof,  without  the  knowledge  and  consent  of 
the  compkinant,  and  from  the  nature  and  effect  of  the  provisionSy 
oorenants  and  conditions  of  the  mortgage,  the  complainant  was 
discharged  from  all  liability  to  pay  to  the  appellee  any  part  of  the 
promissory  note,  and  was  entitled  to  be  protected  from  a  judgment 
in  *the  suit  thereon.  The  bill  further  stated  that  it  was  agreed  and 
understood  between  Zumpstein  and  the  appellee,  that  so  far  as  said 
note  was  concerned  the  complainant  should  be  discharged  from  all 
liability  as  security,  and  that  Zumpstein  should  not  be  required  to 
pay  said  indebtedness  until  the  80th  of  December,  1871. 

The  bill  prayed  for  an  injunction  to  restrain  the  appellee  from 
further  prosecuting  his  suit  on  the  note  against  the  complainant ; 
the  injunction  was  issued. 

The  appellee  answering,  admitted  the  execution  of  the  note  by 
Zumpstein  and  the  complainant,  and  that  the  latter  was  security; 
the  institution  of  the  suit  against  Zumpstein  and  the  complainant 
to  enforce  payment  of  the  note;  and  that  to  secure  an  indebtednesi 
of  $1910.50,  Zumpstein  and  wife  Toluntarily  executed  and  deliyered 
to  the  respondent  a  deed  of  mortgage  on  certain  real  estate  in  Fred- 
erick county,  which  he  accepted  as  additional  and  collateral  secu- 
rity for  the  indebtedness.  The  answer  denied  any  agreement  touch- 
ing the  release  of  the  appellant  as  security.  A  replication  was  filed 
and  testimony  taken.  After  hearing,  the  court  (Ltkoh,  J.)  passed 
a  decree  dissolving  the  injunction  and  dismissing  the  bill ;  from 
this  decree  the  complainant  appealed. 

John  Sitchie,  for  appellant 

ChaTl$»  W.  BasBf  for  appellee. 

BoBUirsoK,  J.  The  bill  in  this  oaae  seeks  to  restrain  the  appellee 
from  prosecuting  to  judgment  a  suit  upon  a  joint  and  several 
promissory  note  for  the  sum  of  $1,000,  executed  by  the  appellant 
and  Frederick  Zumpstein,  and  payable  sixty  days  after  date  to  the 
appellee. 
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The  appellant  as  surety  founds  his  claim  to  relief  on  the  ground 
that,  subsequent  to  the  maturity  of  the  note,  Zumpstein,  theprinr 
cipaly  mortgaged  certain  real  estate  to  the  appellee  to  secure  the 
payment  of  nineteen  hundred  and  ten  dollars  and  fifty  cents,  which 
said  sum  included  the  amount  due  on  the  promissory  note,  with  a 
<;ovenant  in  the  mortgage,  on  the  part  of  Zumpstein,  to  pay  the 
same  on  a  day  therein  named. 

The  amended  bill  alleges  that  the  appellee,  at  the  time  of  the 
•execution  of  the  mortgage,  agreed  to  release  the  appellant  as  surety, 
und  further  agreed  to  extend  the  time  of  payment  on  the  note  until 
the  expiration  of  the  time  prescribed  for  its  payment  in  the  mort- 
gage. 

The  appellee,  in  his  answer,  says  the  mortgage  was  Toluntarily 
executed  by  Zumpsfcein  and  accepted  by  him,  as  addiHonal  or  cot- 
lateral  security  for  Zulknpstein's  entire  indebtedness;  and  denies  any 
Agreement,  either  to  release  the  appellant  as  soreiy,  or  to  extoid 
the  time  of  payment  on  the  note. 

The  case  is  submitted  on  bill,  answer  and  proof. 

It  is  contended  on  the  part  of  the  appellant: 

1st  That  the  mortgage,  being  a  security  of  a  higher  nature,  its 
acceptance  by  the  appellee  operated  as  an  extinguishment  or  merger 
of  the  promissory  note. 

2d.  That  the  covenant  in  ibe  mortgage  to  pay  the  amount  due 
on  the  note,  suspended  the  remedy  on  the  latter  until  the  expira- 
tion of  the  time  prescribed  therein  for  its  payment. 

It  is  well  settled  that  the  acceptance  of  a  security  of  a  higher 
nature  in  lieu  of  or  in  satisfaction  of  one  of  an  inferior  nature, 
operates  as  an  extinguishment  of  the  latter;  but  where  such  secu- 
rity is  accepted  merely  as  additional  or  collateral  security  of  a  pre- 
existing debt,  it  is  equally  clear  that  the  doctrine  of  extinguishment 
or  merger  does  not  apply.  Bmes  et  aly.  Widdawson,  4  0.  &  P.  151; 
Twopenny  £  Boys  t.  Young,  3  B.  &  0.  208;  BM  v.  Banks,  3  IL  & 
O.  258;  Holmes  t.  BeU,  id.  213. 

The  question  then  is,  was  the  mortgage  accepted  by  the  appellee 
in  satisfaction  of  the  promissory  note,  or  merely  as  collateral  secu- 
rity? In  the  first  place  it  was  executed  by  but  one  of  the  parties 
to  the  note,  and  it  is  obvious  from  the  face  of  the  instrument  that 
its  purpose  was  to  secure  the  payment  of  the  entire  sum  of  $1,910.50, 
of  which  the  note  in  question  formed  only  a  part  Then,  again, 
there  is  no  agreement  on  the  part  of  the  appellee  to  acoept  it  in 
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satisfaction;  on  the  contrary,  it  refers  to  said  indebtedness  as  being 
secured  by  the  promissory  notes  of  Zumpstein.  Looking  then  to 
the  face  of  the  mortgage,  we  think  it  is  clear  upon  the  anthorities 
that  it  is  to  be  regarded  merely  as  additional  or  collateral  secority. 
In  Hmes  v.  Widdowson,  4  C.  &  P.  151,  snit  was  brought  npon  two 
bills  of  exchange  by  the  drawer  against  the  acceptor,  and  the  de- 
fense set  up,  was  an  arrangement  between  the  parties  by  which  the 
defendant  assigned  certain  property  as  security  for  certain  suma 
then  due  and  to  become  due,  the  deed  of  assignment  containing  a 
power  of  sale  to  be  executed  upon  six  months'  notice.  Tii^dai^ 
0.  J.,  said:  ^^I  am  of  opinion  that  such  an  assignment  can  only 
be  considered  as  a  collateral  security,  and  that  the  personal  remedy 
is  not  suspended,  as  there  is  no  clause  to  that  effect  in  the  deed.'' 

So  in  Ikoopenny  d  Boys  t.  Young^  3  B.  &  0.  208,  where  the  de- 
fendant was  surety  for  one  Bummen,  on  a  joint  and  seTeral  prom- 
issory note,  and  the  principal  executed  a  bill  of  sale  to  secure  this^ 
debt  among  others,  with  a  proviso  that  it  was  not  to  be  enforced' 
until  after  three  days'  notice,  it  was  insisted  that  the  acceptance  of 
the  bill  of  sale  extinguished  the  note,  and  further  that  the  agreement 
not  to  enforce  it  until  after  three  days'  notice,  extended  the  time  of 
payment  on  the  note  and  thereby  discharged  the  surety.  But  the 
court  held  it  to  be  merely  as  collateral  security,  and  that  its  accept- 
ance did  not  merge  the  note,  nor  suspend  the  remedy  on  the  same 
To  the  same  effect  is  the  case  of  the  United  States  t.  Hodge  et  o^., 
6  How.  279,  where  a  suit  was  brought  upon  the  bond  of  a  default- 
ing postmaster,  and  the  sureties. on  the  bond  set  up  as  a  defense,, 
the  execution  of  a  mortgage  by  the  postmaster,  of  certain  real 
estate  to  secure  to  the  department  the  payment  of  t65,000,  or  sucl^ 
sum  as  might  be  found  to  be  due  on  a  settlement  from  and  after 
six  months  from  the  date  of  the  mortgage.  In  that  case,  as  in  thisy 
it  was  contended,  first,  that  the  acceptance  of  the  mortgage  merged 
the  original  indebtedness,  and  secondly,  that  the  agreement  to 
give  the  principal  six  months  in  which  to  pay  the  amount  to  be 
found  due,  discharged  the  surety.  The  court,  however,  held  the 
mortgage  to  be  merely  as  collateral  security,  and  inasmuch  as  there 
was  provision  to  that  effect,  it  did  not  suspend  the  remedy  on  the 
bond. 

Assuming,  then,  that  the  mortgage  in  this  case  was  accepted  by 
the  appellee  as  collateral  security,  the  next  question  is,  whether  the 
right  to  sue  on  the  promissory  note  was  suspended  until  the  expira* 
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lion  of  the  time  prescribed  in  the  mortgage  for  its  payment  ?  It 
has  been  held  that  where  a  negotiable  note  is  accepted  for  a  pie- 
existing  debt^  the  remedy  upon  the  old  indebtedness  will  be  siis- 
pended  ontil  the  maturity  of  the  note,  and  for  the  reason  that  in 
such  cases  the  law  will  imply  an  agreement  between  the  parties  to 
extend  the  time  of  payment  until  such  note  shall  become  doe. 
Baker  Y.Waik&r,  U  M.  &  W.  465;  BOehaw  v.  Bush,  11  C.  B.  191* 
900;  2  a  A;  P.  405;  WaUon  y.  MascaU,  13  M.  &  W.  452. 

But  these  decisions  seem  to  be  grounded  upon  the  peculiar  nature 
of  negotiable  paper  and  the  rule  adopted  in  favor  of  the  law  mer- 
chant Ford  Y.  Beech,  63  K  C.  L.  840;  11  Q.  B.  852,  873;  Am. 
Lead.  Gas.  (5th  ed.)  277.  Where,  however,  a  mortgage  is  taken 
as  collateral  security  for  a  pre-existing  debt,  the  current  of  au- 
thorities hold  that  in  the  absence  of  an  express  provision  in  the 
mortgage  to  that  effect,  or  proof  aliunde  to  show  that  such  was  the 
intention  of  the  parties,  the  mortgage  will  not  suspend  the  remedy 
on  the  old  indebtedness.  And  the  reason  upon  which  this  rule  is 
founded  applies  with  greater  force  to  a  mortgage  executed  by  but 
one  of  the  parties  to  the  original  debt  United  Stoics  v.  Hodge,  6 
How.  79;  2  Am.  Lead.  Oas.  (5th  ed.)  475. 

There  is  no  provision  in  the  mortgage  before  us  to  suspend  the 
right  of  action  upon  the  promissory  note,  and  it  must  follow, 
therefore,  that  tiie  liability  of  the  appellant  as  surety  is  not  dis- 
charged. 

In  regard  to  the  parol  proof  we  concur  with  the  court  below,  that 
it  is  insufficient  either  to  prove  an  agreement  on  the  part  of  the 
appellee  to  release  the  appellant  as  surety,  or  to  extend  the  time  of 
payment  on  the  note.  The  burden  of  proof  was  upon  the  appel- 
lant^ and  the  testimony  of  Zumpstein,  tiie  mortgagor,  in  tiiis 
respect,  is  flatly  contradicted  by  that  of  the  appellee. 

For  these  reasons  the  decree  below  will  be  affirmed. 

Decree  afim^cdm 
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PuBKBBy  appellanty  ?.  Pibsot. 

(lOMd-niL) 

SUUuU  €fflraiud$ — mle  ^growing  MVfM. 

▲  m^  ot  m  crop  of  peaebM  Ui«n  growing  in  Hm  ieUer*!  otetiaid,  Hm  hajwr  l» 
gsUisr  and  rtmofwe  the  p«MheB  m  ihef  malnxe.  Afaf ,  not  within  the  ■tsl> 
«to  of  fnndfl  M  ft  nle  of  nn  intonst  in  Und.    (Sm  fioto,  jk  006.) 

ACTION  for  goods  sold  and  deliveied.  The  plaintifl  agieedf  by 
parole  to  sell  to  the  defendant^  and  the  defendant  agreed  to 
purchase  from  the  plaintiff,  the  peaches  then  growing  in  the  peach 
eichard  of  the  plaintiff,  at  and  for  a  specified  snm,  the  defendant 
to  gather  and  remoTe  the  peaches  as  they  matared*  The  def  ond- 
«nt»  or  his  agent  at  the  time  of  the  porchase,  paid  the  plaintiff  a 
portion  of  the  purohase-money,  and  a  farther  portion  before  any 
peaches  were  gathered,  and  gathered  said  peaches  from  the  orchard 
as  they  matnredi  and  remoTcd  the  same.  This  action  was  brought 
for  the  balance  of  the  purchase-money.  The  plaintiff  had  a  Terdict 
jmd  judgment,  and  defendant  appealed. 

» 

AJbirt  VamtatU,  for  appeUant 
J.  T.  MeOulhmgh,  for  appellee. 

Stxwast,  J.  [after  deciding  a  question  of  practice].  There 
-then  remained  but  the  fifth  count,  upon  which  the  plaintiff  could 
recover,  which  alleged  the  purchase  from  the  plaintiff  by  the  de- 
iendant  of  the  fruit  growing  in  his  peach  orchard,  and  that  the 
defendant  took  possession  thereof  and  carried  it  away.  We  think 
the  jury  were  clearly  and  correctly  instructed  by  the  granting  of 
-the  plaintiff's  prayer.  There  was  no  CTidence  to  sustain  the  def end- 
jmt's  second  prayer.  His  third  and  fourth  prayers  were  substan- 
tially and  concisely  granted  by  the  substituted  instruction  given  by 
-the  court 

The  sixth  prayer,  besides  being  too  general  under  the  settled 
^practice  of  the  State,  was  properly  refused,  because  there  was  evi- 
-deuce  legally  sufficient  to  entitle  the  plaintiff  to  recoyer. 
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But  the  defendant's  counsel  insists  that  the  contract  was  invalid 
under  the  operation  of  the  fonrth  section  of  the  statute  of  frauds. 
That  section  provides  that  no  action  shall  be  brought  to  charge  any 
person  upon  any  contract  or  sale  of  lands,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  thereof,  shall  be  in  writing, 
etc. 

Agreement  and  contract  seem  to  be  considered  in  the  section  of 
the  same  purport,  and  the  appellant's  counsel  insists  the  contract 
or  agreement  relied  upon  here  to  charge  the  defendant,  is  for  lands^ 
or  some  interest  in  or  concerning  them,  and  therefore  not  to  be 
established  by  parol  proof. 

It  would  be  giving  to  the  statute  a  very  latitudinarian  construc- 
tion to  bring  the  case  in  question  within  the  mischief  designed  to 
be  avoided  by  the  statute.  We  have  been  referred  to  no  case  in 
this  State,  and  have  found  none  to  sanction  such  doctrine.  The 
oases  of  MicoU  v.  PeUratm^a  Jb^ra,  4  Md.  476,  and  Smitk  v. 
Bryan,  5  id.  141,  are  against  such  enlarged  construction. 

The  first  case,  in  regard  to  agreements  to  be  performed  within  a 
year,  decides  that  a  complete  performance  by  one  of  the  parties 
within  the  year  is  sufficient  compliance  with  the  requirements  <tf 
the  statute. 

The  latter  case  substantially  holds  that  the  sale  of  standing  trees, 
und$r  ihs  circumstances  of  thai  case,  was  a  sale  of  goods,  and  con* 
formed  to  the  demands  of  the  seventeenth  section,  and  refers  with 
approval  to  section  271  of  Greenleaf  s  Evidence. 

There  is  certainly  some  conflict  in  the  adjudged  cases  in  regard 
to  the  interpretation  of  contracts  for  the  sale  of  crops  and  the  natu- 
ral products  growing  upon  land ;  and  it  is  difficult  to  deduce  there- 
from any  clearly  defined  rule  upon  the  subject 

Mr.  Alexander,  in  his  admirable  treatise  on  the  British  statutes 
in  force  here,  has  carefully  referred  to  numerous  cases,  both  Bug- 
lish  and  American,  and  deduced  therefrom  the  distinctions  which 
seemed  to  have  prevailed  in  regard  to  the  operation  of  the  statute 
in  relation  to  growing  crops  and  other  produce  of  land.  At 
page  532,  et  seq.,  contracts,  as  to  the  natural  product  at  the 
land,  are  distinguished  from  such  as  relate  to  crops  raised  by  the 
industry  of  man,  and  yielding  an  annual  profit  A  distinction  is 
also  noted  between  the  natural  produce  when  severed  by  the  seller 
or  by  the  buyer.    He  refers  to  the  recent  work  of  Bcmjamin  on 
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Sales,  84,  ei  seq^  for  a  fuller  disoossioiu  Mr.  Benjamin,  at  page 
99,  remarkfl,  from  all  that  preoedee,  the  law  on  the  subject  of  the 
sale  of  growing  crops,  if  fnu^us  industrialei,  are  chattels,  and 
an  agreement  for  the  sale  of  them,  whether  mature  or  immature, 
wheUier  the  property  in  them  is  transferred  before  or  after  sRYor* 
anoe,  is  not  an  agreement  for  the  sale  of  any  interest  in  lanu,  and 
is  not  goTemed  by  the  fourth  section  of  the  statute  of  frauds. 
Growing  crops,  if  fructus  naiurates,  are  part  of  the  soil,  before  9mh 
•roues,  and  an  agreement  therefore  vesting  an  interest  in  them  in 
the  purchaser  before  severance,  is  governed  by  the  fourth  section  ; 
but  if  the  interest  is  not  to  be  vested  till  they  are  converted  into 
chattels  by  severance,  then  the  agreement  is  an  executory  agree- 
ment for  the  sale  of  goods,  wares  and  merchandise,  governed  by 
the  seventeenth,  and  not  by  the  fourth  section  of  the  statute. 

Assuming  these  distinctions  to  be  well  founded,  still  what  is 
the  natural  and  what  the  artificial  product  remains  to  be  deter- 
mined in  each  case.  Mr.  Phillips,  in  his  work  on  Evidence,  voL  8, 
p.  250,  says,  the  statute  does  not  include  agreements  for  the  sale  of 
the  produce  of  a  given  quantity  of  land,  and  which  will  afterward 
become  a  chattel;  though  some  advantage  may  accrue  to  the  vendee 
by  its  continuing  for  a  time  in  the  land« 

In  Taylor's  recent  book  on  the  Law  of  Evidence,  2d  voL,  §  952, 
the  following  propositions  are  submitted:  1st,  a  contract  for  the 
purchase  of  fruiU  of  the  earthy  ripe,  though  not  yet  gathered,  is 
not  a  contract  for  any  interest  in  lands,  though  the  vendee  is  to 
enter  and  gather  them;  2d,  a  sale  of  any  growing  produce  of  the 
earth,  reared  annually  by  labor  and  expense,  and  in  actual  exist- 
ence, at  the  time  of  the  contract,  as  for  instance  a  growing  crop  of 
com,  hops,  potatoes  or  turnips,  is  not  within  the  fourth  section, 
though  the  purchaser  is  to  harvest  or  dig  them;  3d,  an  agreement 
respecting  ^e  sale  of  a  growing  crop  of  fruit,  or  grass,  or  of  stand- 
ing underwood,  growing  poles  or  timber,  is  within  the  4th  section, 
and  a  written  contract  of  sale  cannot  be  dispensed  with. 

However  sound  his  1st  and  2d  propositions,  we  think  his  8d  is 
to  be  taken  with  some  qualification — and  that  a  growing  crop  of 
peaches  or  other  fruit,  requiring  periodical  expense,  industry  and 
attention,  in  its  yield  and  production,  may  be  well  classed  as  fruO' 
ius  industriales  and  not  subject  to  the  4th  section  of  the  statute. 

Brown  on  Statute  of  Frauds,  in  sections  236,  237,  246,  247  and 
t49,  and  Oreenleaf  s  Ev.,  vol.  1,  §  271,  have  furnished  from  the 
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adjudged  cases,  a  constniotion  more  in  consonance  with  our  yiewa 
apon  the  subject,  and  is  substantially  to  the  following  effect: 
There  is  nothing  in  the  v^table  or  fruit  which  is  an  interest  in, 
or  concerning  land,  when  severed  from  the  soil,  whether  trees,  grass 
an*!  other  spontaneous  growth  {fritna  veshira),  or  grain,  vegeti^ 
blcs,  or  any  kind  of  crops  {/rudus  industriales),  the  product  ol 
periodical  planting  and  culture;  they  are  alike  mere  chattels,  and 
the  severance  may  be  in  fact,  as  when  they  are  cut  and  removed 
from  the  ground;  or  in  law,  as  when  they  are  growing,  the  owner 
in  fee  of  the  land,  by  a  valid  conveyance,  sells  them  to  another  pei^ 
son,  or  where  he  sells  the  land,  reserving  them  by  express  piovis^ 
ion. 

As  a  general  rule,  if  the  products  of  the  earth  are  sold  specific 
cally,  and  by  the  terms  of  the  contract  to  be  separately  delivered^ 
as  diattels,  such  a  sale  is  not  affected  by  the  4th  section  of  the 
statute,  as  amounting  to  a  sale  of  any  interest  in  the  land*  When 
such  is  the  character  of  the  transaction,  it  matters  not  whether  the 
product  be  trees,  grass  and  other  spontaneous  growth,  or  grain^ 
vegetables,  or  other  crops  raised  periodically  by  cultivation- —  and 
it  is  quite  as  immaterial  whether  the  produce  is  fully  grown  c~  io 
the  process  of  growing,  at  the  time  of  making  the  oontract 

The  circumstance  that  the  .produce  purchased  may,  or  probabij, 
or  certainly  will  derive  nourishment  from  the  soil  between  the  tiiiif 
of  the  contract  and  the  time  of  the  delivery,  is  not  oondusive  as  to 
the  operaticm  of  the  statute. 

If  the  contract^  when  executed,  is  to  ponvey  to  tUe  purchaser  a 
mere  chattel,  though  it  may  be  in  the  interifn^  part  of  the  reiJty, 
it  is  not  affected  by  the  statute;  but,  if  the  oontract  is,  in  the 
interim^  to  confer  upon  the  purchaser  an  exdnsive  right  to  the  land 
for  a  time,  for  the  purpose  of  making  a  profit  of  the  growing  surr 
face,  it  is  affected  by  ilie  statute,  and  must  be  in  writing,  although 
the  purchaser  is  at  the  last  to  take  from  the  land  only  a  ohatteL 

To  put  a  reasonable  construction  upon  the  terms  of  the  4th  sec^ 
tion  of  the  statute,  from  thid  evidence  in  this  case,  it  is  dear  the 
contract  in  question  is  not  within  its  meaning.  It  had  been  execute 
by  the  plaintiff,  and  the  fruit  had  been  gathered,  and  in  fast  pa^d 
for,  at  the  time  of  the  suit 

It  was  in  proof  that  a  part  of  the  fruit  was  prematurely  ripe,  at 
the  time  of  the  contract 

It  would  be  a  perversion  of  the  objeoti  of  the  statate  to  hpld  at 
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invalid  the  sale,  in  other  respects  legal,  of  the  growing  crop  of 
peaches,  with  no  intent  of  the  parties  to  sell  or  purchase  the  soil, 
but  affording  a  mere  license,  express  or  implied,  to  the  porohaser 
to  go  upon  the  land  to  gather  the  fruit  and  remove  the  same.  SuIk 
stantially,  to  use  the  language  of  section  271,  of  1  OroenleaTs  Eyi- 
denoe,  the  transaction  takes  its  character  of  realty  or  personalty  from 
the  principal  subject-matter  of  the  contract,  and  the  interest  of 
the  parties,  and,  therefore,  a  sale  of  any  growing  produce  of  the 
earth  in  actual  existence  at  the  time  of  the  contract,  whether  it  be 
in  a  state  of  maturity  or  not,  is  not  to  be  considered  a  sale  of  an 
interest  in,  or  concerning  land.  Where  timber  or  other  produce  of 
the  land,  or  any  other  thing  annexed  to  the  freehold,  is  specifically 
0old,  whether  to  be  bevered  from  the  soil  by  the  yendor,  or  to  be 
taken  by  the  yendee,  under  a  special  license  to  enter  for  that  pur- 
pose, it  is  still,  in  contemplation  of  the  parties,  a  sale  of  goods  only„ 
and  not  within  the  stetute. 

Judgment  cffimutL 


Non^See  Slooum  y.  Seymour  (K.  J.),  13  Am.  Rep.  I8S.  tad  Owem  y.  Le%0ia 
(Ind.),  16  id.  296,  wherein  the  oates  are  oonsidered  at  length. 

The  importanoe  of  the  qneetion  relating  to  the  nle  of  growing  trees  and 
eropt,  the  diyenitj  of  Jndiolal  opinion  thereon  and  the  able  and  authoritative 
eharaoter  of  the  article  Itself  Justlfjr  as  In  giving,  in  this  oonneotlon,  an  article 
on  the  snbjeot,  oontribnted  to  the  Albany  Law  Journal  {rot  18,  p.  70),  hy  Emorj' 
Washbom,  the  learned  jorlst  and  author,  than  whom,  on  suoh  a  question,  there 
Is  no  higher  authority,  either  In  Amerioa  or  In  England.  We  shAU  also  append 
the  decision  of  the  court  of  Common  t^eas  In  ManikaUr,  Grteri,  upon  which  he 
comments,  and  which  was  published  in  13  A.  ll  J.  0,  iand  in  L.  B.,  1  C.  P.  D  86.' 
Professor  Washburn's  article  was  as  foUows : 

'  The  case  of  MarskaU  ▼.  Oreen^  recently  decided  by  the  court  of  Common  Pleas 
In  England,  upon  the  subject  of  the  sale  of  growing  trees  and  crops,  has  ali^mdy; 
been  published  in  the  Law  Jowmdl^  and  been  made  the  subject  of  remark.  But 
the  law  upon  the  matter  has  been  so  variously  held,  both  by  the  English  and 
our  own  courts,  that  we  have  been  Induced  to  collect  some  of  the  oases  iu  which 
It  has  been  considered,  and  to  compare  them,  to  see  whether  and  how  far  any 
thing  like  a  uniform  and  consistent  rule  can  l>e  drawn  for  the  guidance  of  the' 
profession. 

When  analysed*  we  apprehend,  the  question  resolves  itself  into  this,  does  the 
sale  of  such  trees  and  crops  come  within  the  17th  section  of  the  statute  ot 
fftmuds,  by  reason  of  its  being  a  sale  of  chattels,  or  does  it  come  within  the  4th 
section,  on  the  ground  that,  till  severed,  they  form  a  part  of  the  realty,  and  the' 
sale  or  contract  Is  of  an  interest  in,  or  oouceruiug  lands?  If  the  former,  it  be- 
comes effectual  as  soon  as  the  same,  or  any  part  thereof,  has  been  accepted  and 
veceived  by  the  purchaser,  and  he  has  an  iyrevocabU  license  thereby  to  enter 
«pon  the  vendor's  land,  and  cut  and  carry  away  the  saine  as  chattels.  If  it  be 
the  latter,  in  order  to  be  elfoetaal.  It  must  be  evidenced  in  writing,  signed  by 
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the  yendor,  and  a  pwrol  lioeuM  to  enter  and  oat  the  orops  or  treee  mii^t  be 
reyoked  at  any  time  before  the  eame  had  been  exeonted.  We  mppoea  thU  oaea 
of  Ma/nhaU  y.  Qrtet^  so  far  at  the  dootrlne  of  lioenee  to  enter  and  take  ehatteli 
is  there  stated,  agrees  with  what  is  the  aooepted  hiw  of  this  ooniitfy.  And*  If 
so,  it  inyolves  the  inquiry  what  would  be  the  eflbot  upon  a  purchaser  of  the  land* 
who,  without  notioe  of  snoh  sale,  should  take  a  deed  of  the  land  before  the  trees 
were  severed  from  the  freehold  f 

In  the  first  plaoe,  growing  trees  are  the  subjects  of  grant  and  cony^yanee  by 
deed  as  something  of  which  we  predict  freehold  and  inheritance,  eyen  thongli 
no  right  in  the  soil  on  which  they  are  standing  passes  thereby  beyond  tliat  of 
having  them  stand  thereon  and  deriye  nutriment  therefrom  till  they  are  sey- 
ered.  Clappy.  2>niper,4Mass.  206;  Puinamy*  TuUU^  lOGray,  48;  lUehr,  ZeOa^ 
dorf^  23  Wis.  Hi;  Qrien  y.  ^rmsCroiHr,  1  Denio,  660.  Trees,  then,  it  would 
seem,  while  growing,  are  essentially  a  part  of  the  real  estate  or  freehold  on 
which  th^  stand.  But*  while  some  of  the  eases  hold  a  sale  of  them  to  be  of  an 
Interest  in  land,  other  eases  make  a  distinction  between  a  sale  of  them  to  be 
presently  out,  and  one  where  they  are  to  remain  unsevered  for  any  length  of 
time,  holding  it  to  be  a  sale  of  chattels  In  the  one  case,  and  of  an  Interest  la 
land  in  the  other.  But  all  seem  to  agree  that,  if  It  Is  a  sale  of  an  interest  in 
land,  it  comes  within  the  4th,  and  not  the  17th,  section  of  the  statute.  The 
court  of  New  Jersey  say :  **  I  am  satisfied  that  such  sale  (of  standing  treee  by 
the  owner  of  the  freehold)  is  of  an  interest  In  land;*'  such  trees  ** are  a  part  of 
the  Inheritance,  and  can  only  become  personalty  by  actual  seyerance,  or  by 
seyerance  In  contemplation  of  law  as  the  effect  of  a  proper  Instrument  In  wrl^ 
Ing.'*  Slocimi  y.  Seymotir,  80  N.  J.  138, 140,  citing  Chrten  y.  Armt^bromh  above 
mentioned.  So  the  court  of  New  York,  In  Foredecfe  y.  Aoe,  60  Barb.  SOS,  say: 
**  It  Is  well  settled  by  authorities  In  this  State,  that  trees  form  a  part  of  the 
land,  and,  as  such,  are  real  property.  And  a  contract  for  the  sale  of  them  Is  a, 
contract  for  the  sale  of  an  Interest  In  the  laud."  Benjamin,  In  speaking  of  the 
•ale  of  **  soli,  grass,  timber,  fruit  on  trees,**  etc,  as  distinguished  from  fruetm 
indiuMaUs^  says  **  the  former  are  Interests  in  land  embraced  In  the  4th  sec- 
tion.'* Sales,  etc.  90.  In  Vermont,  It  was  held  that  so  long  as  trees  are  **  an- 
nexed to  the  land,  and  are  not  In  contemplation  of  law  severed  therefrom,  they, 
cannot  be  sold  by  verbal  contract,  although  a  sale  of  growing  crops  of  annual, 
culture  is  not  a  contract  or  sale  of  an  interest  In  laud."  Buck  v.  PickweU^  77 
Vt.  164.  In  Massachusetts,  the  court.  In  one  case,  say  a  contract  for  the  sale  of 
standing  trees,  to  be  cut  by  the  vendee,  does  not  convey  to  him  any  Interest  In 
the  laud;  and  add.  it  '*is  to  be  construed  as  passing  an  interest  iu  the  treee 
wht*ii  ihey  are  severed  from  the  freehold,  aud  not  an  interest  In  the  land." 
ClaJUn  V.  Carpenter,  4  Mete.  683;  Panom  v.  Smithy  6  Allen,  680.  But  this  la 
limited  and  explained  by  the  same  court  in  White  v.  Foeier,  102  Maes.  878,  that 
•nch  a  sale  of  treee  Is  an  **  executory  contract  for  the  sale  of  chattels,  as  they 
shall  be  thereaf terward  severed  from  the  real  estate,  with  a  license  to  enter 
on  the  land  for  the  purpose  of  removal."  Aud  in  Delaney  v.  RooU  99  Maes. 
648,  the  court  say  that  a  sale  of  trees  or  growing  annual  crops,  to  be  severed 
from  the  land  by  the  purchaser,  does  not  convey  any  interest  in  the  land ;  **  and 
so  far  as  it  Implies  a  license  to  enter  upon  the  land,  the  license  moy  be  revoked 
htfore  U  U  execuUd,"  In  Poor  v.  Oakman,  104  Mass.  816,  it  U  said  *'they 
(standing  trees)  become  personal  property  by  being  out,  and  the  license  to  ge 
upon  the  land  and  take  them  away  becomes  irrevocable.  But,  lief  ore  they  are 
cut,  the  license  may  be  revoked,  otherwise  it  would  expropHo  frigort  convey  an 
Interest  in  the  land."  And  the  cases  of  QUea  v.  Sknenonde,  1ft  Gray,  441, 444, 
and  WhUenanhw,  WaXktr^  1  Mett.  ftU*  116,  are  to  the  same  effect. 
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Oppoied  to  this  is  the  oase  of  ManhaU  t.  Qreen^  with  which  we  begaa,  S8  L. 
T.  Rep.  (N.  8.)  404,  which  holds  that  a  lale  of  growing  trees,  **  to  be  got  mwtj 
M  toon  ftB  poteible,"  where  six  of  the  twenty-two  bancained  for  had  been  out 
bj  the  purchaser,  and  lay  upon  the  ground,  was  the  sale  of  chattels  within  the 
17th  section  of  the  statute,  which  had  been  oompleted  by  the  vendee,  having 
accepted  and  received  a  part  In  behalf  of  the  whole  twenty-two,  whereby  the 
property  in  the  twenty-two  passed  to  the  purchaser,  who  thereby  obtained  an 
IrrevoooMe  license  to  enter  and  out,  and  carry  the  same  away  as  chattels.  In 
•zecating  this  license,  the  purchaser  had  broken  down  the  gate  of  the  inclosnrtti 
which  the  vendor  had  fastened  to  prevent  his  entering,  having  forbidden  him 
•o  to  do,  and  for  this  the  owner  of  the  land  brought  trespass.  But  the  court 
held  that  the  action  would  not  lie,  because  the  defendant  had  done  no  more 
than  he  had  a  right  to  do  by  reason  of  this  sale  made  to  him. 

The  court  moreover  held  that  though  the  sale  of  growing  grass  would  be  of 
an  interest  in  land,  that  of  growing  crops  of  annual  culture,  whether  they  are 
yet  matured  or  require  to  stand  and  derive  tholr  nutriment  from  the  soil,  would 
be  a  sale  of  chattels,  and  not  of  an  interest  in  laud.  It  holds,  moreover,  that  if 
the  trees,  when  sold,  were,  by  the  bargain,  to  stand  upon  the  land  for  a  definite 
or  indefinite  period  of  time,  it  would  not  be  a  sale  of  chattels,  but  of  an  Interest 
In  the  laud.  It  will  be  remembered  that  the  sale  in  the  case  of  MarHhiiU  v. 
Chrten  was  by  paroL  The  cases  of  Huff  v.  If  cCautey,  63  Penn.  St.  210,  and  Oreen 
t.  Armatrong^  already  cited,  hold,  that  If  the  sale  of  trees  be  not  made  with  a 
view  to  their  immediate  severance,  it  is  a  contract  for  the  sale  of  Interest  in 
land.  And  PatUaon'a  Appeals  61  Penn.  St.  294,  may  be  cited  to  the  same  point. 
The  same  is  held  in  New  Hampshire,  Howe  v.  Batehelder,  40  N.  H.  204;  KUig§' 
ley  V.  Holbrooke  46  id.  818,  and  in  Vermont,  Sterling  v.  Baldwin,  42  Vt.  306.  In 
Connecticut,  however,  it  seems  that  if  the  sale  be  of  a  part  of  the  freehold, 
which  may  be  separated  therefrom,  as  of  gravet  stones,  timber,  trees  and  the 
boards  and  bricks  of  the  houses  to  be  pulled  down  and  carried  away.  It  would 
not  be  within  the  statute  of  frauds.  Bostwidt  v.  Leach,  8  Day,  476,  484.  And 
■everal  of  the  American  oases  sustjiin  Marshall  v.  Oreeti  as  to  the  sale  of  grow- 
ing crops  not  yet  mature,  being  a  mere  sale  of  chattels  and  good,  although  made 
by  parol,  though  no  reason  is  given  if  with  the  crops  the  sale  carries  a  right  to 
occupy  the  land  for  them  to  grow  and  mature,  why  It  would  not  be  like  the 
•ale  of  trees  with  a  right  to  have  them  stand  for  a  definite  or  unlimited  time, 
unless,  as  some  of  the  English  oases  imply,  such  crops,  after  their  sale,  partake 
of  the  character  of  einblemeiits.  Whipple  v.  FooU  2  Johns.  418;  Stewart  v. 
Doughty^  0  id.  108;  Austin  v.  Sawyer,  9  Cow.  40,  42.  In  one  case,  in  Illinois,  the 
•eourt  seem  to  regard  a  sale  of  unmatured  crops  as  a  sale  of  an  Interest  in  land. 
PotoeU  V.  Rich,  41  111.  460.  But,  iu  another,  they  hold,  if  the  purchaser  has  ao- 
eepted  and  received  the  growing  crop  by  having  the  same  marked  off  and  seiH 
arated  from  the  rest  of  the  field.  It  would  constitute  a  complete  sale,  and  pass 
the  property  In  the  crop.  Oraff  v.  Fitch,  68  111.  877.  The  following  English 
eases  sustain  the  same  doctrine.  If  they  are  fructua  indwitriaiea.  Parker  v. 
Stanlland,  11  East,  802,  which  was  of  potatoes  to  be  taken  at  once;  Warwick  v . 
Bruce,  2  M.  &  S.  206,  which  was  of  potatoes  in  October;  Evans  v.  Roberts^  6  B 
&  C.  886,  of  potatoes  to  be  dug  by  the  vendor;  Joftes  v.  Flint,  10  Ad.  h  £1.  7&8» 
which  was  of  com  and  potatoes  not  yet  mature,  and  were  to  derive  their  nutri- 
ment from  the  land,  though  a  different  doctrine  In  such  cases  had  been  held  In 
^^merson  v.  Heelis,  2  Taunt,  38.  But  if  It  had  been  growing  grass,  Cros6y  v. 
Wa/Uworth,  6  East,  602,  or  hops,  Waddington  v.  Bristots,  2  B.  &  P.  462,  or  grow* 
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log  fniit,  RodweUY.  Phiaip8^  9  M.  &  W.  602,  It  would  hare  been  held  a  Mle  of 
•a  Interest  In  land,  and  not  a  sale  of  goods  or  mflrobandtse. 

There  Is  one  view  of  the  case  already  alluded  to  In  whieh  It  Is  dUBoolt  to  loo* 
oncile  the  dootrf ne  of  MarthdR  ▼.  Oreen^  as  to  both  growing  trees  and  eropSi 
with  what  seems  to  be  a  well-settled  mle  of  law  in  this  oountry,  and  It  Is  this: 
Such  trees  and  crops  would  pass  as  a  part  of  the  realty.  If  the  owner  of  the  free- 
hold were  to  oonvej  the  land  on  which  they  are  growing  by  deed.  If  no  sale  of 
them  had  been  made,  and  oould  a  purchaser  of  them  by  parol  olaim  them 
■gainst  a  purchaser  of  the  freehold  without  notice  ?  If  he  oould  not,  then  the 
license  to  enter  and  cut  and  carry  them  off  would  not  be  irrevocable,  and  suoh 
pDrohaser*s  title  would  be  defeated,  as  is  maintained  in  Massachusetts.  If  ha 
oould  talce  them,  a  purchaser  by  parol  of  a  part  of  the  freehold  oould  set  up  his 
title  against  a  subsequent  purcliaser  by  deed  of  the  entire  freehold,  without 
notice,  when  a  second  deed,  without  notice,  may  be  good  against  a  prior  deed 
of  the  same  premlset.  The  Massachusetts  doctrine  seems  to  be  the  oonslstent 
one. 

The  following  Is  the  decision  in  Marshall  ▼.  Oreait,  the  head-note  to  whieh 
we  retain  for  conyenienoe. 

MAMflHAIX  V.  QbMMK. 

The  plalntllt  being  tenant  In  fee  of  certain  ooprhold  land  within  a  manor,  by 
the  custom  whereof  trees  growing  on  the  lands  were  the  property  of  the 
tenant  in  fee,  having  let  the  land  to  a  yearly  tenant,  sold  by  parol  to  the 
defendant  twenty-two  specific  trees,  then  growing  on  the  land,  upon  the 
terms  that  they  were  to  be  cut  down  by  the  defendant  and  "got  away  as 
soon  as  possible,'*  and  to  be  paid  for  at  a  certain  future  day.  The  defend- 
ant  almost  immediately  entered  upon  the  land  and  out  down  six  of  the 
trees,  and  sold  to  a  third  person  the  tops  and  stumps  of  several  of  the  trees. 
The  plaintiff  then  gave  notice  to  the  defendant  that  he  forbade  him  to  enter 
on  the  land,  or  to  cot  down  or  carry  away  any  of  the  trees,  and  caused  the 
gate  of  the  field  in  which  the  trees  w^re  to  be  loclced.  The  defendant  dla^ 
regarded  this  notice,  out  down  the  remainder  of  the  trees  and  carried  away 
the  whole  twenty-two  of  them,  for  this  purpose  breaking  open  the  Icclcea 


sate.    The  plaintiff  brought  trespass. 


Helo,  bv  the  court  (Lord  Colbbidoe.  C.  J.,  and  Brvtt  and  Gsovx,  JJ.),  that 
such  a  oontraot  was  not  *'  a  contract  for  sale  of  lands,  tenements  or  heredit* 
aments,  or  any  interest  in  or  concerning  them  "  within  the  meaning  of  the 
4th  section  of  the  statute  of  fraudn ;  but  that  it  fell  within  the  17th  section 
ofl  the  statute  of  frauds,  and  that  there  was  evidence  of  a  sufficient  accept- 
ance and  actual  receipt  to  satisfy  that  section ;  and  that  (the  court  l>eing  at 
liber^  to  draw  inference  of  fact),  consequently,  the  action  was  not  main- 
tainable. 

Hddt  also,  by  the  court,  that  the  parol  license  to  enter  and  talce  the  trees» 
being  coupled  with  a  valid  sale  of  the  trees,  was  irrevocable. 

The  facts  are  as  appear  in  the  head-note. 

Lord  CouiRiDOiB,  C.  J.  (after  stating  the  facts).  Upon  these  facts  it  is  plain 
that  If  there  was  a  contract  in  point  of  law  the  plaintiff  is  wrong,  for  the  prop- 
erty In  the  trees  felled  would  be  In  the  defendant,  and  the  defendant  would  be 
right  in  going  to  talce  them  away.  If  there  was  no  valid  contract  the  defendant 
is  wrong.  The  land  was  not  in  the  possession  of  the  plaintiff,  but  In  that  of  his 
tenant.  The  question  is,  whether  by  reason  of  either  the  4th  or  17th  sections 
of  the  statute  of  frauds  a  writing  is  requisite  for  such  a  contract  as  this.  First, 
was  it  **a  contract  or  sale  of  lands,  or  any  interest  in  or  conoeming  them?** 
Many  discussions  have  taken  place  upon  the  exact  meaning  to  be  attached  to 
the  words  of  this  section,  and  many  decisions  have  been  given,  all  of  which  il 
may  not  be  possible  to  fully  reconcile.  If  the  matter  were  res  inteyro,  much 
might  be  said  In  favor  of  the  view  taken  by  Ltttlkdaub,  J.»  in  Smith  t.  Surmmi 
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9  B.  &  C.  661,  571,  that  thej  relate  only  to  what  may  be  termed  conveyanoing* 
Intereeta,  that  is,  to  contraots  for  the  sale  of  the  fee  or  of  some  less  interest 
which  woQld  give  the  vendee  a  rlg^ht  to  the  nse  of  the  land  for  a  specific  period 
but  the  matter  is  very  far  from  being  res  integral  aud  contracts  for  certain  nat- 
ural products  of  the  land  have  been  held  to  fall  within  the  4th  section,  and  it 
^  now  too  late  to  dispute  the  correctness  of  such  decisions.  Wliat,  then,  is  the 
t«st?  I  myself  despair  of  giving  a  true  test,  or  one  that  can  be  satisfactorily 
M'Plied  to  every  conceivable  case.  It  is  suggested  that  where  you  sell 
some  thing  which  is  to  derive  benefit  from  the  land,  you  part  with  an 
*Mnterest**  within  the  4th  section.  This  is  an  intelligible  rule,  but  it 
is  one  that  must  vary  according  to  times  and  seasons.  I  find  in  a  book  of 
great  authority,  which  has  received  the  sanction  of  that  eminent  law- 
yer, the  late  Mr.  Justice  WnxiAMg,  in  the  notes  to  Duppa  v.  Mayo^  Wms. 
Saunders,  1871  ed.,  p.  894,  It  Is  said  *Hhat  the  principle  of  the  decisions  appears 
to  be,  that  wherever  at  the  time  of  the  contract  it  is  contemplated  that  the  pur- 
chaser should  derive  a  benefit  from  the  further  growth  of  the  thing  sold  from 
further  vegetation  and  from  the  nutriment  afforded  by  the  land,  the  contract 
is  to  be  considered  as  for  an  interest  in  land ;  but  where  the  process  of  vegeta* 
tion  is  over,  or  the  parties  agree  that  the  thing  sold  shall  be  immediately  with- 
drawn from  the  land,  the  land  Is  to  be  considered  as  a  mere  warehouse  of  the 
thing  sold,  and  the  contract  is  for  goods;**  and,  further,  **  that  It  appears  to  be 
now  settled  that  with  respect  to  frMduM  indkwMales  {i.  e.,  com  and  other  growth 
of  the  earth  which  are  produced,  not  spontaneously,  but  by  labor  and  industry), 
a  contract  for  the  sale  of  them  while  growing,  whether  they  are  in  a  state  of 
maturity  or  whether  they  have  still  to  derive  nutriment  from  the  land,  is  not  a 
contract  for  the  sale  of  any  interest  in  laud,  but  merely  for  the  sale  of  goods. 
Growing  trees,  though  planted  by  the  hand  of  man,  do  not  fairly  come  under 
the  designation  of  >Vuctus  indtiittKalss.  I  think  we  must  look  to  the  position  of 
matters  at  the  time  of  the  contract,  and  I  think  that  where  at  the  time  of  the 
contract  it  is  contemplated  by  the  parties  that  the  purchaser  should  derive 
benefit  from  the  land,  then  there  is  a  contract  within  the  fourth  section ;  but  if 
the  thing  purchased  is  to  be  immediately  withdrawn  from  the  land,  then  the 
parties  having  had  no  intention  of  dealing  with  any  interest  in  or  concerning 
land,  the  contract  does  not  fall  within  that  section.  Applying  this  to  the  pres- 
ent case,  the  contract  of  the  27th  February  was  for  trees  **  to  be  got  away  as 
soon  as  possible.**  Now  a  contract  to  sell  trees  to  be  cut  down  and  carried 
aiway  at  once  would  seem,  but  for  judicial  decisions,  nothing  like  a  sale  of  an 
interest  in  land,  and  as  it  seems  to  me,  there  is  no  sufficient  pressure  of  author^ 
ity  to  prevent  us  from  holding  that,  which  but  for  those  decisions  would  seem 
clear,  namely,  that  the  present  is  not  a  case  falling  within  the  fourth  section; 
Indeed,  there  is  some  direct  authority  to  assist  us  in  arriving  at  the  conclusion 
which,  in  the  absence  of  authority,  would  have  seemed  inevitable.  The  case  ol 
9miUh  V.  Swfman.  9  B.  &  C.  561,  is  a  case  only  distinguishable  from  the  present 
by  th^fact  that  the  trees  were  to  be  cut  by  the  vendor;  and  the  dicta  of  Littlb- 
DAi«B,  J.,  if  well  founded,  as  we  think  they  are,  which  are  to  be  found  in  the 
report  of  that  case,  are  decisive  of  the  present  case,  and  confirmatory  of  our 
view  of  the  law.  The  next  question  is  whether,  if  this  contract  is  within  the  * 
seventeenth  section,  there  has  been  a  sufllcient  acceptance  and  actual  receipt 
td  satisfy  the  requirements  of  that  section.  This  is  a  matter  upon  which  there 
ftfi)  an  infinite  number  of  reported  debisions ;  the  principle,  however,  which  can 
from  an  early  period  be  found  in  those  decisions  is,  that  there  need  not  be  an 
actual  manual  receipt  by  the  buyer  of  the  whole  article ;  it  is  enough  if  thers 
hin  been  a  constructive  acceptance  and  receipt.     Was  there  here  enough t    81s 


QUO  MAKYLAND, 


Punier  ▼,  Piarcy. 


^of  the  treet  were  oat  down  before  tbe  ooaBtennandt  and  portione  of  tkam  aold 
t«)  a  third  perM>n,  without.  It  would  aeem,  the  aotual  knowledse  of  Hw 
plaintiff,  bat,  tu  it  mast  lie  taken,  with  hit  oonaeat.  What  more  eoald  • 
purchaeer  do?  Treee  are  bulky  artlelee  whioh  oannot  be  onrried  awij 
merely  by  the  hand,  and  the  purohaser  outs  off  their  tops  and  stumps  and 
Hells  them,  thus  showing  by  his  eonduct  that  he  adhered  to  the  eontraoi.  If 
nay  thing  short  of  actual  manual  reoelpt  would  do,  what  was  done  here  was 
«  jough.  He  is  allowed  to  deal  with  the  goods  as  his  own,  and  deals  with  them 
w  only  an  uwner  has  a  right  to  deaL  The  cases  of  Hodgton  v.  Le  Bret,  1 
rampb.  238;  Anderson  ▼.  ScotU  Id.  Z8&,  and  the  Judgment  of  Lord  Kbntov  in 
ChapUn  ▼.  Itooert^  1  East,  101,  appear  directly  in  point.  Lord  Kbktoit,  1b 
OMpUn  ▼.  Rogen^  1  East,  ISM,  says :  **  Where  goods  are  ponderous,  and  inoapa* 
ble  of  being  handed  over  from  one  to  another,  there  need  not  be  an  actual  de- 
livery.** The  defendant,  therefore,  had  a  perfect  right  to  go  upon  the  land 
and  carry  out  his  contract,  by  cutting  down  and  carrying  away,  as  he  did,  the 
whole  of  the  trees  he  purchased.  I  do  not  rely  upon  the  fact  that  the  land  was 
not  then  in  the  possession  of  the  plaintiff;  and,  therefore,  I  express  no  opinion 
as  to  how  far  the  fact  that  the  plaintiff  had  no  present  interest  In  the  land  may 
strengthen  the  defendant's  case. 

Brbtt,  J.  It  is  admitted,  that  if  the  trees  were  the  property  of  the  defend- 
ant by  virtue  of  a  valid  contract,  no  action  lies.  Upon  the  facts,  it  appears  that 
no  contract  in  writing  was  signed  by  the  plaintiff,  and  that  the  trees  had  not 
been  taken  away  by  the  defendant  before  the  plaintiff  gave  notice  that  he  re- 
voked the  contract.  It  was  said,  first,  that  the  contract  was  one  within  the 
4th  section  of  the  statute  of  frauds,  and,  secondly,  that,  if  ii<it  within  the  4th 
section,  but  within  the  17th,  there  was  no  sufficient  acceptance  and  actual  re- 
ceipt. A  contract  may  concern  land  in  various  ways.  It  may  relate  ro  some- 
thing in  the  land,  to  something  affixed  to  the  land,  or  to  something  both  in  the 
Und  and  affixed  to  it.  Certain  tests  have  been  applied  for  the  purpose  of  de- 
termining whether  or  not  a  contract  fails  within  the  4th  section.  Most  of 
these  tests  are  given  in  the  note  to  DuTppa  v.  3fayo,  W.  Sannd.  (ed.  1871)  9H,  an 
addition  which  has  the  sanction  (»f  the  authority  of  a  learned,  eminent  and 
profound  lawyer,  and  whioh  has  Just  been  referred  to  by  the  lord  chief  Justice. 
In  this  case,  the  subject-matter  of  the  contract,  timber  trees,  was  to  be  taken 
away  by  the  buyer  immediately;  applying,  therefore,  the  tests  given  in  the 
notes  to  Pupfio  v.  Mayo^  the  contract  regards  only  trees,  and  is  within  the 
17th  section  and  not  within  the  4tb.  There  wan  no  writing,  therefore  we  must 
ascertain  whether  there  was  uooeptanoe  and  actual  receipt  before  the  counter- 
mand. That  there  was  acceptance  was  hardly  questioned.  Wan  there  evidence 
of  actual  receipt?  I  say,  was  there  evidence;  because,  though  the  quedtion 
was  tried  by  consent  before  the  Judge,  it  is  left  for  this  court  to  draw  infer- 
ences from  the  facts.  It  appears  that  the  vendor  and  owner  of  the  trees  was 
not  in  possession  of  the  land,  yet  I  think  the  case  may  be  traced  as  though  he 
were.  Before  the  countermand,  the  defendant  had  a  license  to  go  on  the  land ; 
he  had  a  right  to  go  there  by  reason  of  tlie  parol  contract;  he  went  there  and 
cut  down  six  of  the  trees  and  lopped  them.  I  do  not  rely  upon  the  agreement 
to  sell  the  stumps  and  tops,  for  I  think  the  mere  making  of  a  sub-contract 
would  not  be  enough,  but  there  was  more  than  this.  Where  there  has  been  no 
carrying  away  of  the  thing  sold,  the  question  is,  has  the  vendee  been  in  actual 
possession  of  the  thing  sold,  and  done  something  to  the  thing  itself  which  could 
only  legally  be  done  by  the  owner.  I  Incline  to  think  that  something  done 
ooneeming  the  thing  would  not  be  sufficient  evidence,  to  be  left  to  a  Juiy,  ot 
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«etaal  reoelpt.  In  UodgBon  ▼.  Le  Dret^  1  Gampb.  233.  the  goods  wene  marked 
lij  the  purohaier  with  his  name;  that  was  the  act  of^an  owner.  In  A^iderwon 
T.  Soott,  1  Campb.  235,  the  plaiutilTa  initials  were  marked  upon  the  caski  in  hia 
pretence,  although  thej  were  upon  the  seller's  premises.  The  fact  that  the 
plaintiff  allowed  or  procured  this  to  be  done  in  his  presence  was  evidence  to 
ahow  that  he  intended  to  be  the  owner  of  the  casks.  Here,  before  there  was 
anj  revocation  of  the  verlMd  contract,  what  was  done  snfflcientlj  satisfied  the 
ffeqnirements  of  the  statute  as  to  actual  receipt.  The  contract,  therefore,  wae 
tinding,  and  the  defendant  is  entitled  to  succeed; 

Gbotb,  J.  I  have  a  little  to  add.  One  point,  however,  I  wish  to  notice.  In 
oases  of  this  description,  not  onlj  the  subject-matter  of  the  bargain  is  to  be 
looked  at,  bnt  also  the  intention  of  the  parties  as  to  the  matter  in  respect  of 
which  they  iMirgain.  In  SmUh  v.  Swrmant  Sergeant  Russrll,  in  his  argument, 
■ajTs :  **  A  sale  of  crops  or  trees,  or  other  matters  existing  in  a  growing  state  in 
the  land,  may  or  may  not  be  an  interest  in  land  according  to  the  nature  of  the 
agreement  between  the  parties,  and  the  rights  which  such  an  agreement  maj 
give.**  LiTTiiEDAUB,  Jy  in  the  same  case  (9  B.  &  C.  573),  says :  **The  object  of 
a  party  who  sells  timber  is  not  to  give  the  vendee  any  interest  in  his  laud,  bnt 
to  pass  to  him  an  interest  in  the  trees,  when  they  become  goods  and  chattels.** 
By  considering  what,  in  each  case,  was  the  object  of  the  parties,  many  of  the 
«ases  may,  I  think,  be  reconciled.  Here  the  defendant  merely  intended  to 
bny  the  trees :  he  had  no  intention  of  being  interested  in  the  land,  he  merely* 
wanted  timber  and  wished  to  have  it  severed  from  the  laud  at  once,  he  only 
iHKight  so  much  wood.  I  am,  perhaps,  hardly  satisfied  that  the  circumstance 
that  the  plaintiff  was  not  in  possession  of  the  land  was  immaterial ;  it  may  be 
that  the  plaintiff  had  no  right  in  the  land  except  the  right  to  remove  the  trees, 
and  this  may  be  a  matter  which  strengthens  the  case  for  the  defendant.  It  is 
not,  however,  needful  to  dlscnss  this  question  in  the  present  case,  as  I  agree 
that,  independently  of  any  considerations  that  may  arise  from  the  fact  of  the 
land  being  then  the  plaintiff's  tenant's,  the  defendant  is  entitled  to  the  verdict. 


Thb  Ohbsapxakb  Baxk,  appellant,  t.  Thb  Fibst  Natiob'al 

Bake  of  Baltimore. 

(40Md.»».) 

IfaUamU  hanki — metne  proceu  ntgainii,  flvm  State  eowrt. 

The  act  of  congreea  providing  that  no  attachment,  injunction  or  execution  ahaU 
be  iMued  against  a  nationid  bank,  before  final  judgment,  In  any  action  In  a 
Btate  oonrt,  is  oonstitational. 

ATTACHMENT  on  warrant  against  the  First  National  ?ank  of 
Baltimore,  as  garnishee  of  the  First  National  Bank  of  Washing 
ton.    The  opinion  states  the  case. 
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The  Caieatpeake  Bank  ▼.  The  Flart  NatloiuaBank  of  BalUmottt. 
Qwrgb^H.  WiUia$nSf  for  appellant 

,  A.  Simrling,  Jr.,  for  appellee. 

• 

M1LLBB9  J.  The  appellant  on  the  18th  of  September^  1878, 
danaed  an  attachment  on  warrant  to  be  issaed  out  of  the  Superior, 
OoTsrt  of  Baltimore  city  to  affect  the  property  and  credits  of  the- 
Tirst  National  Bank  of  the  city  of  WaBhington,  District  of  Oolnm- 
bia,  as  a  non-resident  debtor,  which  was  laid  in  the  hands  of  the. 
First  National  Bank  of  Baltimore^  as  garnishee.  In  October  foK 
lowing,  the  garnishee  filed  a  motion  to  quash  for  reasons  alleged^ 
and  from  the  judgment  of  the  court  quadiing  the  writ,  this  aj^eal 
is  taken.  It  is  conceded  the  decision  of  the  Superior  Oourt  wat 
based  upon  the  first  reason  stated  in  the  motion,  as  follows: 

That  said  First  National  Bank  of  Washington  was,  before  said 
attachment  and  at  the  time  of  the  issue  thereof,  and  stiU  is,  aa' 
association  for  the  purpose  of  carrying  on  the  business  of  bankin|^ 
duly  organized  under  the  act  of  congress  of  June  3, 1864,  and  that» 
by  the  2d  section  of  the  act  of  congress,  approved  March  3, 1878, 
it  is  enacted  that  the  57th  section  of  the  first-mentioned  act  be 
amended  by  adding  thereto  the  following:  ''That  no  attachment, 
injunction  or  execution  shall  be  issued  against  such  association  or : 
its  property  before  final  judgment  in  any  such  suit,  action  or  pro* 
ceeding  in  any  State,  county  or  municipal  court,''  and  that,  by  Uie 
force  of  said  section,  of  said  acts,  the  said  attachment  is  illegal  and 
Toid. 

We  shall  not  stop  to  inquire  what  is  the  true  construction  of  the 
original  57th  section  of  the  act  of  1864,  because  it  is  clear  the  case 
before  us  is  embraced  by  the  terms  of  the  amendment  thereto  made* 
by  the  act  of  1873.  The  constitutionality  of  the  national  banking 
acts  is  admitted,  their  purpose  being,  as  expressed  in  the  title  to 
the  original  act  of  1864, ''  To  provide  a  national  currency  secured 
by  a  pledge  of  United  States  bonds,  and  to  provide  for  this  circula- 
tion and  redemption  thereof;''  but  it  is  insisted  these  particular 
provisions,  or  features  of  them,  are  unconstitutional  and  void. 
The  argument  is  that  it  is  not  within  the  power  of  congress  to 
dothe  these  banking  associations  as  to  their  contracts  and  dealings 
with  the  world,  with  any  special  immunities  and  privileges  exempt 
ing  them,  in  their  trade  and  intercourse  with  others,  from  the  laws 
and  remedies  applicable  in  like  cases  to  other  oitisens.     But  the 
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powei  to  create  these  banks  as  instnimeBtali ties  of  thegoTerQznent, 
being;  as  it  confessedly  is,  within  the  rightful  powers  of  congress^ 
we  cannot  say  that  proyisions  like  these,  defining  in  what  tribunals 
they  shall  be  sued  and  to  what  suits  or  actions  they  shall  be  sub« 
jectedy  are  not  appropriate  and  necessary  to  carry  out  this  admitted 
power.  It  must  plainly  appear  that  such  prorisions  are  inappro^ 
priate  and. unnecessary  for  this  purpose,  in  order  to  justify  a  court 
in  declaring  that  congress  has  transcended  its  authority  in  enacting 
them.  In  our  opinion  congriMS  has  the  power  to  make  any  proyia* 
ions  which  tend  to  promote  the  effidenqy  of  these  banks  in  perf  orm« 
ing  the  functions  by  which  they  were  designed  to  senre  the  goyern* 
menty  and  to  protect  them,  not  only  against  interfering  State  legis* 
lation,  but  also  against  suits  or  proceedings  in  State  courts  by  which 
that  efficiency  would  be  impaired.  We  are  unable  to  peroeiye  that 
the  proyisions  here  assailed  are  not  of  that  character,  and  therefore 
cannot  pronounce  them  yoid. 

Judgment  ^mmL 


Fltvv,  appellant,  y.  Ths  Oaktok  CfOMPAvr. 

(iOMd.  suu 

Atii0m  -^  offmhiM  mm§r  ^  e^iaifiiing  proper^ for  if^wry  ooMtionid  ly  a  d^tut 

inttresL 

An  aeUon  for  daiuageB  will  not  Ue  against  th«  owntfr  of  piopertj  abutting  a- 
sidewalk  in  a  dtj  for  an  injary  occasioned  by  snow  and  ice  thereon,  although^ 
lie  is  required  bj  a  dty  ordinance  to  remoye  snow  and  lee  from  the  sidewalk^ 
which  he  neglected  to  do.    (8$e  noU^  p.  616.) 

ACTION  on  the  case  by  the  appellant  to  recoyer  damages.    The* 
opinion  states  the  case.    The  yerdict  and  judgment  were  for 
the  defendant,  and  the  plaintiff  appealed. 

William  A.  Hammond,  for  appellant  The  ordinances  of  the 
mayor  acd  city  council  of  Baltimore,  art  42,  sec.  156,  of  the 
Baltimore  City  Gode,  1869,  proyides  that  it  shall  be  the  duty  of 
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•6T617  person  or  corporation  to  koep  the  pavementB  or  sidewaiki 
situate  in  front,  rear  or  side  of  their  tenements  free  from 
ice  and  every  obstruction  of  whatever  nature.  This  ordinance 
is  strictly  within  the  scope  of  the  powers  delegated  to  the  mayor 
4md  city  council  by  the  charter  of  the  city,  to  pass  ordinances 
in  reference  to  the  prevention  and  removal  of  nuisances.  Public 
Local  Laws,  art  4»  §  797.  And  for  the  preservation  of  property 
and  persons  from  danger.  Id.^  §  32.  That  act  ''clothed  the 
-corporate  authorities,  within  the  specified  limits,  with  all  the  legis- 
lative power  which  the  general  assembly  could  have  exerted." 
Harrison  v.  Mayor,  etc.,  1  Gill,  264.  The  ordinance  therefore 
became  ''a  law.''  Public  L.  L.,  art.  4,  §  10.  See  also  Heland 
T.  OUy  of  LowMy  8  Allen,  407;  Ooddard,  petitioner,  etc.,  16  Pick. 
^604;  Presbyterian  Church  v.  City  of  New  York,  5  Cow.  540;  City 
of  St.  Louis  V.  Boffinger,  19  Mo.  15;  Taylor  v.  City  of  Caroulelet, 
22  id.  105;  Hopkins  v.  Mayor,  etc.,  of  Swansea,  4  Mees.  &  W.  638. 

Even  a  contract  contrary  to  an  ordinance  properly  enacted  is 
entirely  void.  Jones  v.  FiremmCs  Fund  Ins.  Co.,  2  Daly  (N.  Y.), 
307;  BsU  v.  quin,  2  Sanf.  S.  C.  Rep.  (N.  Y.)  146;  MOre  v.  Damdr 
son,  5  Martin  (S.  S.,  La.),  586;  Dillon  on  Mun.  Corp.,  §  245  and 
note.  The  duty  therefore  cast  upon  the  appellee  by  law  to  remove 
the  ice  and  snow  from  its  pavement,  and  if  injury  resulted  from  iU 
nefflect  to  perform  this  duty,  it  was  liable  in  damages.  Shearm.  & 
Bedf.  on  Neg.,  p.  395,  §  345;  Duckett  y.  Co.  Com.  of  A.  A.  Co.,  20 
Md.  468;  Wendell  v.  Mayor,  etc.,  of  Troy,  39  Barb.  335. 

The  fact  that  the  ordinance  prescribes  a  fine  or  a  penalty  for 
non-cumpliance  with  its  provisions  does  not  relieve  the  appellee  of 
its  common-Jaw  liability,  to  answer  in  damages  for  any  neglect  of 
duty  on  its  part,  whereby  injury  results  to  an  individnaL  Couch 
V.  Steel,  77  E.  C.  L.  (3  El.  &  Bl.)  402;  Caswett  v.  Worth,  85  B.  a 
L.  (5  El.  &  Bl )  848;  Shearm.  &  Bedf.  on  Neg.  643. 

The  appellee  was  a  wrong-doer  (whether  its  sin  was  one  of  omi»> 
eion  or  commission  could  make  no  difference),  and  it  was  therefoib 
liable  for  any  consequences  flowing  from  its  neglect  or  wrongful 
act  Owings  v.  Jones,  9  Md.  108;  B.  dt  0.  R.  R.  v.  State,  use  of 
Miller,  29  id.  261.  Whether  there  was  negligence  on  the  part  of 
the  appellee,  in  not  complying  with  the  provisions  of  the  ordinance, 
and  whether  the  injuries  to  the  appellant  were  the  result  of  that 
negligence,  were  questions  for  the  jury,  and  there  was  ample  evi- 
itonoe  from  which  they  might  well  have  found  the  aflkmative  of 
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both  propodtions.  B.  A  0.  B.  B.Y.  Shiphf,  81  Md.  86&  The 
plaintifrs  first  prajcer  should  therefore  have  been  granted.  Mayotp 
de.,  o/BaUimare  y.  Marriott,  9  Md.  160. 

Arthur  Oeorge  Brovm,  for  appellee.  A  householder  is  in  no  ease 
responsible  for  personal  injury,  resulting  from  the  collection  of 
ioe  or  snow,  from  the  operation  of  natural  causes^  on  the  sidewalk 
in  front  of  premises  occupied  by  him.  Kirby  y.  Bayhlon  Market 
Associatiatif  14  Gray,  249, 

The  duty  to  clear  away  such  obstructions  as  ice  and  snow  from' 
the  public  streets  of  a  city,  rest  upon  the  municipal  corporation 
itself,  whose  highways  they  are —  (Mayor  y.  Pendleton,  15  Md«  16) 
—  but  injuries  caused  by  the  mere  slipperiness  of  a  payement  from 
smooth  ice,  which  has  been  formed  upon  it  by  the  action  of  the 
elements,  furnish  no  ground  of  action  against  a  city,  much  lesb 
against  an  indiyidual  householder.  Stanton  y.  City  of  SpringMd^ 
12  Allen,  566;  Naeon  v.  City  of  Boeton,  14  id.  508;  Sione  y.  Inhab* 
ttanis  of  Hubbardston,  100  Mass.  56;  Oilbert  y.  City  of  Roxbury^ 
id.  185;  Hubbard  y.  Concord,  35  N.  H.  68;  LandoU  y.  City  of 
Norwich,  87  Conn.  615;  Durhin  y.  City  of  Troy,  61  Barb.  454; 
Mowy  y.  City  of  Troy,  id.  580;  Cooke  v.  City  of  Milwaukee,  24 
Wis.  270. 

It  is  belieyed  that  no  reported  case  can  be  found  (exoept  the  caso 
of  Kirby  y.  Boylston  Market  Aesoeiatiofi,  14  Gray,  249),  in  which^ 
under  similar  circumstances,  an  action  has  been  brought  against 
the  occupant  of  the  premises  in  front  of  which  personal  injury  has 
been  sustained  from  a  fall  on  ice. 

A  householder  has  no  other  or  greater  right  in  or  to,  or  control 
over  that  part  of  the  public  street  in  front  of  his  property,  than  any 
other  part  of  the  highways  of  the  town.  All  the  streets  of  a  city 
are  equally  free  to  the  general  public,  who  at  all  times  are  entitled 
to  the  free  and  unobstructed  use  of  eyery  foot  of  them*  2  Dillon 
on  Mun.  Corp.  (2d  ed.),  §§  520,  541. 

It  is  the  duty  of  the  city  authorities  of  Baltimore  (or  the  board 
of  police  commissioners  —  AUvater  y.  Mayor,  etc.,  31  Md.  462), 
to  keep  the  public  streets  within  its  limits  at  all  times  free  and  fit 
for  travel,  and  in  the  performance  of  this  its  duty,  and  as  a  part  of 
its  police  power,  it  may  require  citizens  to  render  appropriate  aid. 
Sxparte  Goddard,  16  Pick.  604;  Union  R.B.O0.J. Mayor,  etc,  of 
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,Oimbridg$y  11  Allen^  287  ;JSr6p  r.  BoifhUm  Market  Amv^  14  Qnj, 
252 ;  1  Djaion  on  Man.  Corp.  (2die<L),  §  327.    . 

For  a  failure  to  obey  the  reqainements  of  the  ordmanceSy  tba 
city  may  fine  the  citLzen,  and  so  compel  him  to  assist  in  carrying 
them  oat ;  but  the  passage  of  the  ordinances  does  not  shift  the  duty 
to  clear  away  ice  and  snow  from  the  corporation  to  the  citizen  ;  it 
fi^maiuo  stiU  the  eity^9  duty  to  prevent  and  remore  snch  obstruc- 
tions in  its  streeti^  and  for  itA  foilure  to  do  so  through  its  ofBcers 
or  by  the  enforced  aid  of  its  citizens,  the  city  itself  is  alone  respon- 
sible. Mayor,  etc,  t  Marriott,  9  Md.  160 ;  Mayor,  etc.  y.  Pendk- 
ton,  15  id.  16;  BoHchy.  Wadkt^,  U  id.  265,  267,  273. 
<(  ,The  facts  stated  in  the  record  would  not  subject  the  appeUee  to 
|ui  indictment  for  A  nuisance;  it  is  therefore  not  liable  to  respond  in 
damages  to  the  suit  of  the  appellant  Ckmniy  OommisHan&ra  y. 
DucMi,  20  Ui.  AB8,  477,  aiS,  4»U      . 

MiLLBB,  J.  This  is  an  -  action  on  the  tase  by  the  appellant 
ligainst  the  appelIeeB»  to  reooirer  damages  for  personal  injuries 
mistained  \rf  the  plaintiil^  in  consequence  of  slipping  and  fidling 
iupon  ice  corering  the  payement  of  a  public  street  in  the  dty  of 
Saltimore,  in  front  of  premises  occupied  by^the  defendants. 

The  proof  shows  that  the  plaintiff  while  on  her  way  to  church, 
«u  the  mpming  of  the  S7th  ol  February,  1878,  slipped  and  fell 
upon  a  sheet  id  ice  oh^  the  payement  or  sidewalk  of  O'Donnell 
«treet9  and  by  -ttie  tall,  her  right  arm  was  broken  and  permanently 
disabled;  thftb  she  was  walking  at  the  time  with  ordinary  care,  and 
could  not  see  the  ice  because  of  a  alight  cbvisring  of  snow  which 
fell  during  the  preceding  night;^  that  the  payement  where  the  acci- 
dent hi^pened  was  in  Iront  6f  the  Ganton  Market  House,  then  in 
the  poslMssion  and  occupation  of  the  defendants,  a  body  corporate, 
under  a  lease  from  theoity.  It  was  further  in  eyidence  that  snow 
had  fallen  frequently  from  time  to  time  during  the  winter,  prior  to 
the  accident,  and  was  permitted  to  remain  and  accumulate  as  it 
fell  on  this  payement ;  that  the  police  officer  oh  that  beat  had  noti* 
fled  the  defendants  seyei^  times  during  January  and  February 
oefore  the  accident,  to  remoVe  the  ice  and  snow  which  hM  thus 
^cumulated,  but  it  had  not  been  done,  and  the  payements  around 
the  market  were  neyer  touched ;  that  th€(  snow  was  melted  by  the 
wn,  and  the  water  thus  formed  was  frozion  the  night  before  the 
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accident;  and  that  the  pavement  was  smooth  and  the  ioe fonhed 
in  a  smooth  sheet  over  it.  i 

The  action  is  gronnded  on  the  neglect  of  the  defendants  taioom*' 
ply  with  an  ordinance  of  the  city,  which  made  it  the  dnty  of  ownetB 
or  occupiers  of  property  to  dear  away  snow  and  ice  from  the  pare-i 
ments  or  sidewalks  contigtioas  to  itheir  premises.  The  argument; 
Yery  ahly  presented,  is  that  this  was  a  dnty  cast,  by  law  npon  the 
defendants,  and  if,  from'theilr  neglect  to  peifortn  that  duty,  special 
injury  has  resalted  to  the  plaintiff  from  the  nuisance  or  obstruc-t 
tion  thus  suffered,  or  permitted  to  exist,  they  are  liable  in  damages 
therefor.  Like  ordinances  have  been  in  force  in  Baltimore  and 
other  cities  of  the.  State  for  many  years,  and.  this  is  the  first- instanoei 
in  which  such  an  action  has  been  brought  against  the  property 
owner.  This,  howeyer,  is  no  Ti^lid  reanm  why  the  action  should 
act  be  sustnined,  if  it  shall  appear  to  be  founded  cm  well-established; 
l^gal  principles*  •  But  the  facts  that  it  is  atcase  of  first  impression 
in  this  State,  and  that  it  involTes  a  qneatiotL  of  very  great  interest 
«nd  importimce  to  the  inhabitants  and  property  owners  of  the  dtiei 
where  Buob  ordinances  are  in.  foroe^  .hnYO  indiioed  the  court  to  gitei 
it  a  TOiy  careful  consideration^    i  ' 

There  is  not  in  this  State,  as  there  is  in  many  others,  any  statntet 
I»roviding  that  inunidpal  corporations  and  odunty  anthoiities,  hmr^ 
ing  the  care  and  control  of!  public  streets,^  iMds,  and  highwayi* 
within  their  limits,  shall  keep  the  sameiin  good  repair  so  as  to  bo; 
aaf^  and  conyenient  for  the  passage  of  persons  and  property,  and 
giving  in  express  terms  an  action  on  thaoase  to  any  person  xeoeiT^ 
ing  injury  in  oonsequence  of  ainy  obstrtfotion  or  defect  therein^ 
Such  actions  against  these  oorpoiate  authorities  have  nevertheless: 
been  sustained  by  this  oourt,  and  it  is  important  to  notice  thft 
grounds  upon  which  the  liability  is  placed* 
^  In  Marrudfa  Que,  9  Md.  100,  a  case  very  rimihff.  to  the  present^ 
the  action  was  against  the  municipal  oorporbtion,  and  the  oonri 
*leld  that  the  provision  in  the  charter  oi  the  dty,  that  the  mayor; 
and  dty  council  ^  shall  have  full  power  and  authority  to  enact 
and  pass  all  laws  land  ordinanees  necessary  to  preserve  the  health  ol 
tbe  dty,  and  to  prevent  and  remove  nuisances,''  confers  a  power  to: 
be  exercised  for  the  public  good,  the  exeroiseof  which  is  not  merely 
discretionary,  but  imperative,  and  the  words  '.'  power  and  atithor^ 
ity  *'  in  such  cases  mean  tktig  9sad  oUigaium  ;  that  a  disregard  ol[ 
the  duty  thus  imposed,  rendered  the  eorporation  liable  in  damages,* 
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and  that  the  city  had  not  brought  itself  within  the  saving  of  hav- 
ing used  reasonable  diligence  in  removing  the  accnmalation  of  ioe^ 
which  constituted  the  nuisance  complained  of,  by  the  mere  passage* 
of  ordinances  providing  for  the  removal  of  snow  and  ice  from  the 
pavements  of  the  streets,  but  was  bound  to  make  vigorous  efforts- 
to  enforce  such  ordinances  in  order  to  relieve  itself  from  this  obli- 
gation and  liability. 

In  Pendleton  and  Harlan^e  Case,  15  Md.  12,  the  action,  also- 
against  the  city  corporation,  was  to  recoyer  damages  for  injury  to 
the  plaintiff's  horse,  occasioned  by  falling  into  a  trench  that  had 
been  dug  in  .  the  street.  l%e  trench  was  dug  by  the  owner  of  a 
house  for  the  purpose  of  introducing  water  into  it  from  the  main 
water  pipe  belonging  to  the  city,  and  running  along  the  center  of 
the  street,  and  it  had  been  filled  up  with  earth,  and  paving  Btonet- 
placed  upon  it,  but  in  such  manner  that,  by  reason  of  snow  andt 
wet,  the  ground  was  so  soft  ^Kaw  the  horse  sunk  into  it,  and  thnt' 
sustained  the  injury.  The  arrangement  proTided  for  by  ordinance^ 
by  which  lateral  pipes  are  inserted  into  the  main  pipe,  was  tlur.> 
the  officers  of  the  corporation^  for  an  established  charge  paid  to  it^ 
bore  a  hole  in  the  main  pipe,  and  the  rest  of  the  work  is  done  by 
the  persons  into  whose  premises  the  water  is  to  be  conducted,  ihe 
necessary  excavation,  filling  up  and  paving  being  also  done  by  the 
owner  of  the  property.  The  court  held  that  the  fact  that  thefe 
responsibilities  were  thus  imposed  on  the  property  owner,  did  not* 
relieve  the  corporation  from  the  obligation,  under  its  charter,  to* 
keep  the  public  highways  within  its  limits  free  from  nuisances,  and 
in  a  condition  to  be  safely  traveled,  and  following  Marriotfe  Caee^ 
affirmed  the  judgment  against  the  city.  Whether  the  plaintiib 
could  not  haye  maintained  their  action  against  the  owner  of  the 
house  for  the  negligent  manner  in  which  he  filled  up  the  trench,  or 
whether  the  city,  having  paid  the  judgment,  had  not  a  remedy  over 
against  him,  as  was  held  in  Chicago  City  y.  Rohbine^  2  Black,  418,. 
and  Wall.  657,  are  questions  which  were  not  raised  or  oonsideied 
in  that  case. 

Next  in  order  is  Dueteies  Case,  20  Md.  468.  That  was  a  suit 
against  county  commissioners  (the  first  instance  of  such  an  action 
in  this  State),  for  negligently  suffering  a  public  county  road  to  be 
in  such  bad  repair  as  to  be  impassable  with  safety,  whereby  the 
plaintiff  in  traveling  thereon  with  wagon  and  horses,  and  using 
due  care,  had  one  of  his  horses  killed.   The  case  was  very  carefull? 
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considered.  The  preyioas  decisions  of  this  oonrt  bearing  on  the 
snbject  and  many  authorities  elsewhere  were  reviewed.  The  coart 
was  there  pressed  with  the  decision  of  Chancellor  £ekt  in  Bartktt 
T.  OroHer,  17  Johns.  439,  in  the  coarse  of  which  that  distinguished 
jurist  expressed  the  opinion  that  commissioners  of  highways  in 
New  York  were  not  liable  to  prirate  suits  for  damages  occasioned 
by  bad  roads  or  broken  bridges,  because,  among  other  reasons,  the 
law  of  that  State  had  not  supplied  them  with  the  coerciye  power 
requisite  to  meet  and  sustain  the  enormous  and  dangerous  respon- 
sibility which  would  be  cast  upon  them  if  they  were  held  liable  to 
indiyiduals  to  any  extent  and  for  any  damage.  The  court,  whilst 
admitting  the  foroe  of  this  reasoning,  held  it  did  not  apply  to  the 
case  before  them,  inasmuch  as  the  law  of  this  State  had  not  only 
created  the  county  commissioners  bodies  corporate,  with  capacity 
to  sue  and  be  sued,  and  charged  them  with  control  over  the  county 
roads  and  bridges,  but  had  also  invested  them  with  power  to  levy 
taxes  for  their  repair  and  improvement,  and  to  pay  all  debts  ex- 
pressly or  impliedly  contracted,  thereby  supplying  them  with  ample 
means,  and  arming  them  with  coercive  power  sufficient  to  meet 
and  sustain  all  their  liabilities,  placing  in  fact  all  the  resouroes  of 
the  county  at  their  disposal,  to  enable  them  to  perform  their  obli- 
gations, express  or  implied.  They  then  say,  '*  here  is  a  concur- 
rence of  all  the  conditions  necessary  to  constitute  legal  liability;  a 
duty  imposed  by  law,  means  and  agents  placed  at  their  command 
to  execute  it>  and  capacity  to  sue  and  be  sued.'' 

Then  foUows  AUvaier^a  Case,  31  Md.  462,  which  was  also  a  suit 
against  the  municipal  corporation.  The  plaintiff,  whilst  passing 
along  Saratoga  street,  was  struck  by  a  slod  in  rapid  motion,  thrown 
down  and  seriously  injured.  At  the  time,  and  for  weeks  prior  to 
the  accident,  a  large  crowd  had  daily  congregated  on  this  street 
and  rendered  travel  on  it  inconvenient  and  dangerous  from  the 
speed  and  number  of  sleds  used  by  them,  thereby  creating  a  nui- 
sance. The  court  decided  the  corporation  was  not  responsible, 
because  by  legislation  subsequent  to  MarrioWa  Case,  the  board  of 
police  had  been  created,  deriving  their  existence  from  and  strictly 
within  the  jurisdiction  of  the  State  authority,  and  invested  with 
the  exclusive  control  of  the  entire  police  force  ot  the  city,  whereby 
the  city  corporation  was  deprived  of  the  power  to  enforce  their 
ordinances  respecting  nuisances.  Whilst  the  provision  of  the  city 
charter  on  that  subject  still  remained  in  force,  it  was  made  also 
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Uie  duty  of  this  police  board  to  preyent  and  remoye  nuisanoes,  and 
they  were  armed  with  the  power  to  perform  that  duty.  The  oonrt» 
therefore,  held  that  under  these  circumstances  the  dnties  and  obli- 
gations of  the  mayor  and  city  council  were  qualified  and  limited  by 
the  provisions  of  the  law  creating  the  police  board,  and  they  say, 
**  where  the  power  and  authority  are  conferred  by  the  statute,  the 
party  possessing  them  becomes  necessarily  responsible  in  actions 
like  this  for  their  proper  exercise;  but  it  is  equally  true  that  in  the 
absence  of  such  power  and  authority  there  can  be  no  such  conse- 
quent obligation,"  and  ''it  is  but  just  that  responsibility  for  the 
proper  discharge^  of  duty  should  result  from  the  power  to  perform 
the  duty/' 

From  this  review  of  our  Maryland  decisions  on  this  subject^  it  is 
manifest  the  liability  of  these  corporate  authorities  in  actiouB  like 
the  present  rests  not  simply  upon  the  ground  that  a  statute  has 
imposed  upon  them  a  duty,  but  upon  the  further  fact  also  that  it 
has  provided  them  with  the  means  and  clothed  them  with  the 
power  to  enforce  or  discharge  that  duty.  Is  then  liability  to  such 
an  action  cast  upon  the  property  owner  by  reason  of  neglect  to  per- 
form the  duty  or  service  required  of  him  by  the  ordinance  in  qces- 
tion?  What  is  that  ordinance?  It  provides  that  'Mt  shall  be  ihi 
duty  of  each  and  every  person,  incorporated  society,  or  public  insti- 
tution using  or  occupying  in  any  manner,  or  for  any  purpose  «*  hat- 
ever,  any  house,  store,  shop,  stable  or  tenement  of  any  kind,  and  of 
persons  having  charge  of  churches  and  public  buildings  of  every 
description,  and  of  owners  of  unoccupied  houses  and  of  unimproved 
lots,  situate  on  any  paved  street,  lane  or  alley  in  the  city,"  within 
a  certain  prescribed  time  after  the  fall  of  any  snow  or  formation  of 
any  ice,  ''  to  remove  and  clear  away,  or  cause  to  be  removed  and 
cleared  away,  the  same  from  the  foot  pavements  fronting  the  re- 
spective'' premises,  ''so  used,  occupied  or  owned  by  them,  or 
under  their  charge,  in  such  manner  as  not  to  obstruct  the  passage 
of  the  water  in  the  gutters,  under  a  penalty  of  two  dollars  for 
every  neglect  beside  the  expense  of  clearing  the  same  away  under  the 
direction  of  the  police  oflScers,  in  the  mode  provided  in  the  sue* 
oeeding  section,''  and  that  section  provides  that  "  it  shall  be  the 
duty  of  the  police  officers  to  cause  the  snow  and  ice  to  be  removed 
by  the  persons  employed  for  the  puiTiose  of  cleaning  the  streets, 
from  the  footways  of  the  bridges  within  the  city,  and  from  the  flag* 
stones  placed  at  the  several  intersections  of  the  streets,  as  also  to 


OOTOBEB  TERM,  ISro.  61] 


Flynn  ▼.  The  CmoUm  Co. 


remove  the  ice  and  other  obBtractions  to  the  free  passage  of  the 
water  at  the  intersections  of  the  scTeral  streets  of  the  city,  and  to 
caase  the  snow  and  ice  to  be  remoyed  from  the  foot  payements 
fronting  the  houses,  stores,  stables,  churches,  public  buildings,  lots, 
or  tenements  of  such  persons  as  shall  neglect  or  refuse  to  remove 
the  same,  at  the  expense  of  the  city  in  the  first  instance,  to  be 
afterward  recovered  from  the  person  or  persons  so  neglecting  or 
lef  using.'' 

Unquestionably  this  ordinance  is  a  valid  exercise  of  the  power 
conferred  upon  the  city  by  its  charter,  and  is  operative  to  the 
extent  and  for  the  purpose  contemplated  by  those  who  enacted  it. 
It  may  even  be  further  conceded,  as  the  appellant's  counsel  insists, 
that  it  has  the  same  effect  within  its  limits  and  with  respect  to  the 
persons  upon  whom  it  lawfully  operates,  that  an  act  of  the  legisla- 
ture has  upon  the  citizens  at  large.  But  the  question  here  is, 
what  is  its  scope  and  effect?  Does  liability  to  a  private  action  fol- 
low from  neglect  to  perform  the  duty  or  service  thus  prescribed? 
In  our  judgment  it  does  not  The  whole  design  and  effect  of  this 
ordinance  was  to  secure  the  proper  application  of  whatever  labor 
and  means  were  necessary  to  discharge  the  obligation  then  resting 
upon  the  city  to  keep  its  streets  in  a  condition  to  be  safely  traveled. 
The  work  enforced  under  it,  and  the  expense  of  doing  it  when  per- 
formed by  the  employees  of  the  city,  together  with  the  fines  or  pen- 
alties for  neglect  which  may  be  imposed  and  collected,  relieves  the 
dty  to  that  extent  from  charges  to  which  it  would  be  otherwise 
subjected*  Stated  in  a  different  form,  our  view  of  the  effect  of  this 
ordinance  is  this:  at  the  time  of  its  passage  it  was  the  duty  of  the 
city  to  remove  snow  and  ice  from  the  sidewalks  of  its  streets,  so  as 
to  render  them  safely  passable.  The  city  was  then  provided  with 
the  means  and  power  to  discharge  that  duty.  In  the  exercise  of 
that  power  it  saw  fit  to  provide  by  ordinance  that  the  owners  and 
occupants  of  premises  abutting  the  sidewalks  should  either  re- 
tnove  the  snow  and  ice  therefrom,  or  be  chttrged  with  the  cost  of 
such  removal  if  done  by  its  own  officers  or  employees,  besides 
being  subjected  to  a  penidty  for  each  neglect  The  property  own- 
ers were  thereby  made  the  agents  of  the  city  for  that  purpose,  just 
as  the  police  force  was.  The  two  are  placed  on  the  same  footing 
with  respect  to  the  liability  we  are  now  considering.  It  is  made 
the  duty  of  the  former  to  do  it  in  the  first  instance,  and  the  duty 
of  the  latter  to  cause  it  to  be  done  in  case  of  n^lect  or  refusal  by 
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the  fonner.  If  a  priyate  action  for  damages  lies  against  the  for- 
mer bj  reason  of  neglect  to  discharge  the  duty  imposed  by  this  ordi- 
nance,  it  lies  equally  against  the  latter.  If  it  lies  against  the  latter, 
then  every  ordinance  defining  in  similar  terms  the  duties  of  police 
officers,  street  commissioners,  and  other  officials,  agents  or  employ- 
ees of  the  city,  subject  them  to  a  like  responsibility.  We  cannot 
think  such  a  result  was  ever  contemplated  by  the  framers  of  ordi- 
nances of  this  character.  We  find  it  supported  by  no  adjudged 
case,  and  in  our  opinion  it  is  not  sustained  by  any  sound  log^  prin- 
ciple* Again,  the  persons  upon  whom  this  ordinance  operates  are 
proyided  with  no  means,  and  armed  with  no  power  adequate  to 
meet  the  responsibility  that  would  be  thus  imposed  on  them.  They 
are  required  to  perform  this  service  for  the  benefit  of  the  public, 
either  by  their  own  labor,  or  through  their  own  private  and  unaided 
resources.  The  proposition  contended  for  by  the  appellant  would 
subject  to  the  same  liability  not  only  resident  owners  and  occupants 
of  pro})erty,  but  nonrrerident  owners  of  vacant  lots  and  houses,  and 
persona  having  charge  of  the  court-house,  churches  and  all  other 
public  buildings  in  the  city.  The  duty  or  service  here  required  it 
for  the  benefit  of  the  public,  and  in  consideration  of  no  private 
pecuniary  gain  to  those  upon  whom  it  is  imposed.  It  is  not  like 
the  case  where  an  individual  is  bound  by  a  private  statute  under 
which  he  derives  a  benefit,  or  by  a  certain  tenure  to  keep  a  road  or 
bridge  in  repair,  nor  like  the  case  of  turnpike  companies  or  other 
private  corporations  charged  with  the  performance  of  certain  duties 
by  the  acts  under  which  they  are  incorporated.  In  such  cases  the 
duty  is  perfect  and  binding  at  all  times,  and  its  neglect  is  followed 
by  this  responsibility,  because  it  is  founded  on  a  valuable  consider- 
ation or  made  the  condition  of  the  grant  Such  being  the  nature 
of  the  duty  required,  and  such  being  the  character  of  the  ordinance 
in  question,  we  are  of  opinion  the  only  liability  resting  upon  the 
property  owner  is  that  which  the  ordinance  itself  imposes,  viz. :  the 
prescribed  fine  or  penalty  for  each  neglect,  and  the  cost  of  removal 
in  every  instance  of  his  refusal  or  neglect  By  enforcing  these, 
every  object  the  ordinance  was  intended  to  accomplish  will  be 
attained.  The  liability  of  the  parties  upon  whom  it  operates  extendi 
no  further,  and  against  them  an  action  like  tliis  cannot  be  main* 
joined. 

In  so  determining  we  recognize  the  well-settled  principle  that 
whenever  a  party  causes,  constructs  or  creates  a  nuisance  or  obstroo* 
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tion  in  a  pablio  street  or  highway,  he  is  responsible  in  damages  to 
any  one  who  has  receired  special  injury  in  consequence  thereof- 
Nor  do  we  controvert  the  doctrine  of  the  case  of  Rabbins  y.  Chicago 
City,  that  if,  in  such  case,  the  municipal  corporation  is  made 
responsible  for  the  injury,  it  has,  unless  it  concurred  in  the  wrors:, 
a  remedy  oyer  against  the  ]>arty  immediately  in  default  Wo  like- 
wise accept  the  law  so  forcibly  stated  by  our  predecessors,  in  Otaings 
T.  Jones,  9  Md.  108.  In  that  case  the  defendant,  without  complying 
with  the  requirements  of  the  city  ordinances  on  that  subject,  opened 
a  hole  in  a  street  leading  to  a  yault  or  sink^  and  kept  such  a  weak 
and  insufficient  coTering  upon  it  that  the  plaintiff  slipped  and  fell 
into  the  yault  and  sustained  injury.  For  this  wrongful  and  unlaw- 
ful act  the  defendant  was  held  responsible  in  the  action,  and  in 
reply  to  the  argument  in  his  behalf,  that  the  fact  that  he  had  not 
oomplied  with  the  ordinances  could  in  no  wise  affect  him  in  the 
ease,  the  court  said:  '^  We  think  otherwise.  The  doing  of  an  un- 
lawful act  subjects  the  doer  to  every  consequence  which  flows  from 
it»  This  is  a  principle  of  universal  operation,  and  founded  in  good 
aense  and  public  justice.  He  standa  in  a  different  light  from  one 
who  does  a  legal  act,  but  does  it  so  imperfectly  that  it  may  occasion 
injury.  In  the  one  case  there  is  a  positive  and  reckless  contempt 
and  defiance  of  the  commands  of  tiie  law,  and  in  the  other,  a  mere 
oarelessnessy  which,  however  culpable,  is  free  from  the  charge  of  will- 
fulness.'* There  is,  however,  as  we  think,  a  plain  distinction  between 
inch  cases  and  the  one  before  us.  Here  the  nuisance,  if  such  it  be, 
was  not  caused  or  created  by  the  act  of  the  party  sued.  The  ice,  the 
occasion  of  the  injury,  was  not  on  the  property  of  the  defendants,' 
nor  was  it  placed  on  the  pavement  through  the  slightest  instrumen- 
tality or  agency  on  their  part.  It  was  not  even  formed  from  water 
discharged  or  flowing  from  their  premises.  If  from  carelessness  or 
negligence  in  the  use  or  management  of  water,  or  water-pipes  in 
their  buildings  or  on  timr  premises,  the  water  from  which  the  ice 
was  formed,  was  suffered  to  escape  or  flow  from  their  premises  into 
the  street  and  over  the  pavement,  they  would  stand  in  a  different 
position,  because  they  would  then  have  participated  in  causing  the 
nuisance  or  obstruction.  But  there  is  no  such  feature  in  this 
ease.  Upon  the  facts  in  the  record  before  us,  the  ice  on  which  the 
plaintiff  feU  was  formed  solely  and  exclusively  by  the  action  of 
the  elements. 
Beterenoe  has  also  been  made,  in  support  of  the  appellanfi 
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podition^  to  seyeral  recent  English  decisions,  only  two  of  whieh 
need  be  noticed. 

The  first  is  the  case  of  Crouch  t.  Steely  8  Ellis  ft  Blackbarn,  402. 
There,  by  an  act  of  parliament,  it  was  made  the  dnty  of  ship- 
owners to  keep  on  board  their  ships  a  sufficient  supply  of  medidnea 
suitable  to  accidents  and  diseases  arising  on  sea  voyages.  A  sea- 
man who  had  suffered  special  injury  from  neglect  of  this  duty, 
brought  an  action  on  the  case  for  damages  against  the  ship-owner, 
and  the  Court  of  Queen's  Bench  held  he  was  entitled  to  maintain  it^ 
notwithstanding  the  act  had  provided  a  penalty' for  such  default, 
recoTerable  against  the  ship-owner  at  the  suit  of  any  person.  In 
the  oourse  of  his  judgment  in  that  case  Lord  Oampbsll,  C.  J., 
said:  ''The  statute  of  Westm.  2  (1  Stat  13  £dw.  I),  ch.  50,  gives 
a  remedy  by  action  on  the  case  to  all  who  are  aggrieved  by  the 
neglect  of  any  duty  created  by  statute."  That  statute  is  not  in^ 
toroctin  this  State.  Kilty's  Beport  of  Statutes,  23.  But  besides 
this,  the  act  relied  on  in  that  case  provided  a  benefit  for  seamen  aa 
a  class.  It  required  ship-owners  who  derived  gain  and  profit  in  the 
prosecution  of  their  private  business  from  the  labor  and  services  of 
seamen,  to  dischaige  a  certain  reasonable  duty  for  the  preservation 
of  the  health  and  oomfort  of  those  in  their  employment,  and  upon 
this  view  of  the  statute,  we  think  the  decision  in  tiiat  case  is 
rested. 

This  appears  from  the  citation  by  his  lordship  of  the  just  and 
reasonable  doctrine  laid  down  in  Com.  Dig.  (Action  upon  Statu tes,- 
F.),  vis.:  *^  In  every  case  where  a  statute  enacts  or  prohibits  a  thing 
for  the  levufit  of  a  person^  he  shall  have  a  remedy  upon  the  same 
statute  for  the  thing  enacted  for  his  advantage,  and  for  the  recom- 
pense of  a  wrong  done  to  him  contrary  to  said  law.**  The  distinc* 
tion  between  that  act  and  this  ordinance  is  broad  and  obvious. 
The  latter  was  not  enacted  for  the  benefit  of  the  plaintiff,  as  an 
individual,  or  as  one  of  a  particular  class,  but  for  the  public  at 
large.  She  was  not  in  the  employment  of  the  defendants,  and  they 
were  deriving  no  advantages  from  her  services  or  labor.  It  belongs 
to  an  entirely  different  class  of  legislation. 

The  other  is  the  case  of  Atkinson  v.  Newcaath  d  Oateshead  Waier 
Works  Company,  Law  Bep.,  6  Exch.  404^  decided  in  1871.  There 
the  company,  by  a  special  act  of  parliament,  acquired  the  right  of 
taking  lands,  appropriating  streams,  etc.,  and  were  required  to  lay 
pipes,  and  supply  all  the  inhabitants  of  the  district  within  the 
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limits  of  the  act,  with  water,  at  a  rate  which  thej  were  authorized 
to  charge.  By  another  section  of  the  same  act  it  was  made  their 
duty  to  keep  their  pipes  in  which  fire-plngs  were  fixed,  charged 
with  water  at  a  certain  pressure,  and  to  allow  all  persons  at  all 
times  to  take  and  use  such  water  for  extinguishing  fires  without 
making  compensation  for  the  same.  A  penalty  was  also  imposed 
for  the  non-performance  of  this  duty.  The  plaintiff's  house,  situated 
within  the  limits,  took  fire,  and,  in  consequence  of  an  insufficient 
supply  of  water  in  these  pipes,  the  fire  could  not  be  extinguished, 
and  his  house  and  other  buildings  were  consumed.  He  then  brought 
his  action  for  damages  against  the  company.  The  question  whether 
he  could  maintain  the  suit  was  raised  by  demurrer  to  the  declara* 
tion,  and  the  Court  of  Exchequer  gaye  judgment  in  his  fayor. 
Kbllt,  0.  B.,  rests  his  judgment  on  the  case  of  Couch  t.  Sieel^ 
and  quotes  that  portion  of  the  opinion  of  Lord  Oampbbll  in  which 
the  statute  of  Westminster,  2,  and  the  citations  from  Comyn  are 
relied  on.  Mabtik,  B.,  did  not  dissent,  but  said:  ^'  It  appears  ex- 
traordinary that  this  company  should,  without  express  words,  be 
made  an  insurance  office  for  all  Newcastle  and  Oateshead. "  Bbam- 
WBLL,  B.,  said  the  case  was  decided  by  the  authority  of  Couch  t. 
Steeif  but  he  would  haye  come  to  the  same  conclusion  without  it 
'^  The  statute,"  he  says,  **  has  imposed  on  the  defendants  this  duty. 
They  haye  undertaken  this  duty  and  haye  consented  it  should  be 
put  on  them,  in  consideration,  I  suppose,  of  the  benefits  they 
deriye  from  tilie  powers  conferred  on  them  by  the  statute.  Now 
when  a  duty  is  imposed  on  a  person,  it  always  supposes  a  oorrela- 
tiye  right  in  some  one,  either  in  the  public  or  the  individual. 
When  it  is  in  the  public,  the  remedy  is  usually  by  indictment;  but 
when  the  duly  is  imposed  for  the  benefit  of  the  individual,  then, 
unless  some  peculiar  and  specific  remedy  is  given  to  him  by  the 
same  statute  which  creates  the  right,  it  seems  to  follow  that  he  has 
the  ordinary  remedy  by  action.  Is,  then,  this  duty  created  in  such 
a  way  as  to  confer  the  correlatiye  right  upon  the  public  or  on  the 
individual  ?  It  is  manifest  that  it  is  created  in  such  a  way  as  to 
confer  the  right,  not  upon  any  section  of  the  public,  but  upon  the 
individual.  The  public  at  large  are  not  interested  in  extinguishing 
fires  in  the  houses  of  individuals,  but  the  individual  is.  There* 
fore,  it  seems  to  me  to  follow,  that  unless  some  compensation  is 
giyen  to  him  for  the  yiolation  of  his  right,  he  is  entitled  to  main- 
tain an  action  at  common  law.''    And  Oleasby,  B.,  says:  ''Fndct 
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this  act  of  iMurliament  the  defendants  obtain  great  powers  of  taking 
lands,  appropriating  streams,  etc,  and  are  also  entitled  to  charge 
certain  rates  for  the  water  supplied.  This  is  the  consideration  for 
which  they  are  satisfied  to  enter  into  the  corresponding  obligation 
imposed  on  them.'*  These  citations  very  clearly  show  the  grounds 
of  that  decision  and  the  class  of  cases  to  which  the  doctrine  of 
Couch  Y.  Sieel  applies.  It  is  hardly  necessary  to  obserre  that  this 
case  is  wholly  ontside  of  the  reasoning  of  the  learned  judges  in 
that. 

On  the  other  hand,  the  only  case  discoyerable  by  the  researches 
of  counsel  and  our  own,  in  which  the  very  question  now  before  as 
has  arisen  and  been  adjudicated,  is  that  of  Eirby  y.  Boybton  Mar- 
ket AMOciatian,  14  Gray,  249.  There  the  accident  occurred  in  the 
city  of  Boston,  in  the  same  way  and  from  the  same  cause.  The 
suit  was  against  the  property  owner,  and  the  same  ordinance  was 
in  force,  and  there  was  the  same  neglect  on  the  part  of  the  defeod- 
anL  The  court  held  the  action  would  not  lie  against  the  property 
owner,  and  that  the  remedy  for  all  damages  sustained  in  this  way 
is  exclusively  against  the  inhabitants  of  the  city  in  their  corporate 
capacity.  We  have,  therefore,  the  high  authority  of  that  case  in 
support  of  our  judgment  in  this. 

Having  thue  determined  the  question  of  liability,  it  is  wholly 

unnecessary  to  examine  the  rulings  upon  the  prayers  to  ascertain 

whether  there  is  any  error  in  them  which  would  warrant  a  reversal 

if  the  action  could  be  sustained.    No  injury  has  resulted  to  the 

appellant  from  such  errors,  if  any  exist. 

Judgmeni  affirmed. 

KoTB.  ^In  Van  Duke  ▼.  CindnnatU  I  DUn^,  582,  the  mme  oonoliuion  wm 
reached  ••  In  the  principal  ease.  The  action  waa  agalnat  the  city  and  a  prop- 
erty owner  named  Harbeaon.  The  city  had,  by  ordinance,  proTlded  that  the 
owners  of  property  adjoining  a  street  should,  before  the  hour  of  ten  o'olooli 
each  day,  remove  the  suow  aod  ice  from  the  sidewalks  In  front  of  their  prop-, 
erty  under  a  penalty  in  case  of  neglect.  The  plaintiff  in  passing  the  premises 
of  Harbeaon,  after  the  hour  of  ten  o'clock,  was  injured  by  falling  upon  ice 
which  Harbeaon  had  neglected  to  remove  In  difposing  of  the  question  of 
Harbeson's  liability  the  court  said :  **Am  the  owner  of  adjacent  property  there 
was  no  common-law  duty  upon  the  defendant  Harbeson  to  remove  this 
obstruction.  It  is  not  claimed  that  he  Is  a  public  officer  charged  with  the  per- 
formance of  this  particular  duty,  and  no  statu toiy  liability  is  shown.  *  *  • 
Bo  far  as  It  is  claimed  that  the  enactment  of  such  an  ordinance  creates  a  positive 
duty,  on  the  part  of  owners  of  property,  to  clear  their  sidewalks  of  the  obetmc- 
tlons  named,  the  neglect  of  which  is  to  make  them  answerable  for  the  conse- 
anenoMS  to  such  as  may  suffer  therefrom,  no  matter  to  what  extent^  we  deny 
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thftt  fehe  oity  ooanoil  ban  the  power  to  impose  anj  such  obligation.  *  m  • 
The  ordinanoe  impofed  upon  Harbeeon  a  duty  to  the  public  alone,  whioh  oaa 
oolj  be  enforced  bj  the  penalty  preecribed,  and  the  non-oomplianoe  of  whioh 
does  not  sabjeot  him  to  a  oivU  action  at  the  suit  of  a  priyate  person.'* 

The  same  view  was  expressed  bj  the  same  oonrt  in  dbombers  r.  The  Oh4o  I4f€ 
mnd  Trmt  Co,^  1  Disnej,  827.  —  Rxp 


HnrKLBT»  appellant,  t.  Ths  Housb  of  Bbfuo& 

(«]fd.ieL> 

WIS— liyvwlM  paifdblecmioftruMfitnduppnths  death  <if  eutm  fiMlniil-> 

^ed  qf  rmnineiaii<m  ofMi€ui  que  trutL 

A  teitator  dariied  hla  property  in  trust  for  hla  wife  for  life,  and  after  her 
death  to  paj  certain  legacies  to  charities,  and  to  hold  the  residue  for  the  use 
of  certain  of  his  relatives.  The  widow  elected  to  waive  the  proTisions  of 
the  will,  and  take  as  in  case  of  intestacy.  HM,  that  the  time  for  the  pay- 
ment  of  the  legadee  to  the  charities  was  not  thereby  hastened,  and  that 
such  charitlea  were  not  entitled  until  the  decease  of  the  wife. 


B 


ILL  for  the  oonstraction  of  the  will  of  Edward  BTatt,  filed  by 
the  exeoatorsy  the  appellant    The  opinion  states  the  facts. 


Edfoard  OHs  ffinkley^  tqr  appellant 

ft 

(harg$  K  WiUiams  and  Fred.  W.  Brune,  for  appellees. 

Altbt,  J.  Whether  the  appellees,  the  charitable  legatees  men- 
tioned in  the  will  of  Edward  Eratt,  deceased,  are  entitled  to  reoeiye 
at  onoe  and  without  delay,  the  legacies  bequeathed  to  them,  or 
whether  the  payment  is  to  be  delayed  until  the  death  of  the  widow 
of  the  testator,  is  the  sole  question  presented  on  this  appeal. 

By  the  will  the  testator  bequeathed  to  his  wife,  absolutely,  all 
his  furniture  and  stock  in  trade,  and  authorized  her  to  receiye  to 
her  own  use,  during  life,  the  interest  on  all  the  Baltimore  city  stock 
which  he  might  own  at  the  time  of  his  death;  and  he  also  gave  and 
devised  in  trust  certain  property,  consisting  of  houses,  in  the  city 
of  Baltimore,  and  United  States  bonds  to  the  amount  of  ten  thou- 
•and  dollars,  with  directions  that  the  net  income  therefrom,  that  is 
to  say,  the  rents,  dividends  and  interest,  should  be  paid  over  to  his 
wifa^  for  her  sole  and  separate  use,  during  her  life;  and  after  vari- 
VoL.  XVU.  — 78 
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mis  deyiBOB  and  beqnoBtSy  aU  the  residae  of  his  estate,  of  every  kind, 
after  payment  of  debts  and  expenses  of  administration,  the  testator 
gave  and  devised  in  trust,  for  the  sole  and  separate  use  of  his  wife^ 
daring  her  life.  And  from  and  after  the  death  of  his  wife,  as  to 
all  the  property  held  in  tmst  for  her  use  for  life,  the  testator  directed 
the  trustee  to  pay  out  of  the  principal  thereof  the  several  legacies 
to  the  charitable  institutions  named,  the  present  appellees;  and^ 
after  the  payment  of  these  legacies,  the  rest  of  the  property,  so 
devised  and  bequeathed,  to  be  held  for  the  use  of  his  wife  for  life, 
is  directed  to  be  held  in  trust,  as  to  one-half  part  thereof,  for  the  use 
of  all  the  children  of  the  testator's  daughter,  who  may  be  living  at 
the  decease  of  his  wife,  equally  to  be  divided  between  them;  and 
as  to  the  other  half  part  tiiereof ,  for  the  use  of  all  the  children  of 
testator's  sister,  who  maybe  living  at  the  decease  of  his  wife,  the  same 
to  be  equally  divided  between  them.  And  in  order  that  the  estate 
should  be  advantageously  administered,  and  distributed  according 
to  the  directions  of  the  will,  the  trustee  was  tallj  empowered  to 
sell  and  dispose  of  all  or  any  part  of  the  estate.  The  other  portion* 
of  the  will  are  not  materially  to  be  noticed. 

The  widow  of  the  testator  renounced  all  benefit  under  the  will, 
and  made  her  election  to  take  dower  and  distribution  under  the 
law.  The  widow  is  still  living.  After  her  renunciation  the  real 
estate  was  sold  by  the  trustee,  and  the  proceeds  of  the  whole 
estate  were  brought  into  equity  for  distribution  under  the  direction 
of  the  court  In  this  state  of  the  administration  of  the  estate,  the 
appellees  made  application  to  have  their  legacies  paid  at  once,  upon 
the  theory,'that  as  the  widow  had  renounced  all  devises  and  bequests 
under  the  will,  the  time  of  payment  of  such  legacies  had  been  thu* 
accelerated,  and  that  they  were  entitled  to  receive  them  preeentlyy 
notwithstanding,  by  the  terms  of  the  bequests,  the  legacies  were 
payable  only  on  the  death  of  the  widow  of  the  testator. 

Now,  it  is  certainly  true,  that  at  law,  if  a  party  devise  to  A  for 
life,  with  remainder  to  B,  and  A  renounce  the  devise,  or  the 
first  devise  be  void,  the  remainder  is  good,  and  will  take  effect 
immediately.  SheUeffa  Case,  1  Go.  101  a;  The  Rector  of  Chedinf^ 
Um'e  Case,  id.  154 ;  Plowd.  344. 

Thus  in  IhiUer  v.  Fuller,  Cro.  Eliz.  423,  it  was  said,  as  to  the 
second  point  resolved  in  that  case,  that,  as  the  first  devise  was  void 
he  in  remainder  was  entitled  to  the  estate  presently;  for  the  first 
devise  being  void,  it  was  as  if  it  had  never  been  made;  and  so  iJ 
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flie  first  derisee  refase,  he  in  remainder  shall  take  the  estate  pres^ 
ently.  The  siEkme  principle  was  affirmed  in  Hodgstm  v.  AmiroM, 
Dong.  837,  where  it  was  held  that  if  the  first  estate  devised  never 
takes  effect,  the  remainder  vests  in  possession  immediately. 

Bnt,  whOe  this  is  the  general  mle,  it  is  modified  nnder  certain 
eiroumstances  by  the  application  of  the  principles  of  equity,  where 
it  is  apparent  that  the  event  producing  the  acceleration  of  the  time 
for  vesting  the  remainder  in  possession,  is  not  contemplated  by  the 
win,  and  the  result  produced  would  contravene  the  intention  ol 
the  testator.  In  this  case,  it  is  manifest  that  it  was  never  contem<» 
plated  by  the  testator  that  the  legacies  now  claimed  as  payable 
presently  should  be  paid  before  the  death  of  his  widow.  The  renun- 
oiation  by  the  widow  is  an  event  not  provided  for  by  the  will ;  and 
as  by  that  event  a  certain  portion  of  the  principal  or  carpus  of  the 
estate  is  witlvirawn  from  the  trust  intended  for  the  benefit  of  th^ 
children  of  the  daughter  and  sister  of  the  testator,  it  is  but  equi- 
table that  they  should  be  indemnified  or  compensated  as  far  as  can 
be,  by  the  appropriation  of  the  benefit  renounced  by  the  wido^j 
This  is  not  an  application  to  compel  an  election,  but  to  have  de* 
dared  the  effect  of  an  election  already  made;  and,  in  such  case,  the 
general  and  well-established  principle  applies,  that  a  court  of  equity 
will  assume  jurisdiction  to  sequester  the  benefit  intended  for  the 
refractory  donee,  in  order  to  secure  compensation  to  those  disapt 
pointed  by  the  election.    2  Story's  Eq.  Jur.,  §  1083. 

Applying  this  equitable  doctrine,  the  interest  and  dividends  de- 
rived from  the  remainder  of  the  fund  or  estate,  which  was  given 
to  the  use  of  the  wife  for  life,  will  be  retained  by  the  trustee,  and 
converted  into  capital  until  the  death  of  the  widow,  her  death  being 
the  event  upon  which,  according  to  the  terms  of  the  will,  the  legf^ 
cies  to  the  appellees  are  payable. 

The  case  of  Darrington  v.  Rogers^  1  Oill,  403,  has  been  much  re- 
lied on  by  the  appellees,  and  also  by  the  court  below,  as  being  con^ 
elusive  against  the  application  of  the  equitable  doctrine  just  stated,, 
to  a  case  like  the  present  But  we  do  not  so  understand  that  decis- 
ion. There  the  question  was  upon  the  terms  of  the  will,  whether 
the  separation  and  division  of  the  testator's  estate  into  moieties 
should  be  disturbed  and  re-adjusted  in  consequence  of  the  renunci* 
ation  of  the  widow;  the  court  holding  that,  as  the  devise  to  the 
wife  in  lieu  of  dower  was  but  a  temporary  interest  in  one  of  the 
moieties^  and  that  devised  to  the  children  of  the  testator,  upon  her 
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renunciation,  the  entire  moiety  passed  to  the  children  nnder  the 
devise  in  their  fayor,  subject  only  to  the  rights  of  the  widow,  in 
Tirtue  of  her  election;  and  that,  consequentiy,  no  part  of  the  inter- 
est devised  or  bequeathed  to  the  wife  feU  into  the  general  residue 
or  remainder  of  the  estate,  which,  by  express  direction,  had  been 
antecedently  divided,  and  of  one  of  which  divisions  the  interest 
renounced  formed  a  part  Indeed,  the  circumstances  of  that  case 
were  not  of  a  character  to  call  strictly  for  the  application  of  the 
equitable  doctrine  now  invoked,  and  it  is  not  clear  that  the  case 
was  decided  with  any  particular  reference  to  it 

The  case  of  Clark  v.  Tennimm,  33  Md.  85,  also  relied  on  by  the 
appellees,  presented  a  very  different  question  from  that  presented 
in  this  case.  There  a  construction  was  placed  upon  the  will  to 
effectuate  the  plain  intention  of  the  testator.  He  had  given  his 
property  to  his  wife  during  her  widowhood,  with  a  limitation  over 
to  his  children  after  her  death ;  and  it  being  apparent  that  the  tes- 
tator did  not  design  a  state  of  intestacy  in  respect  to  the  property 
upon  the  marriage  of  the  widow,  it  was  held  that  the  limitation 
over  to  the  children  became  effective  upon  the  termination  of  the 
estate  given  to  the  wife,  whether  by  her  marriage  or  death. 

The  order  appealed  from  wiU  be  reversed,  and  the  cause  16* 

manded  for  further  proceedings;  the  costs  of  the  appeal  to  be 

paid  out  of  the  fund. 

Order  rmfened  and  cause  renumdmL 
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AeeommedoHotnufis — pt^dg^aft  (u  coOat&ral  mewrUif  far  antecedefU  deU^^JH- 

tertian  if — Bwrd/m  of  proof 

One  who  reoeiyes  an  aeoommodation  note  as  collateral  secoritf  for  an  ante- 
cedent debt,  without  other  oonsideration,  is  a  holder  for  valae  within  the 
mle  of  protection  against  antecedent  eqaities. 

In  an  action  against  the  maker  of  an  accommodation  note  bj  an  indorsee  who 
received  it  as  collateral  secarltf  for  an  antecikiettb  debt,  it  is  no  defense  that 
the  note  was  diverted  bj  the  indorser  for  whoee  aeoommodation  it  was  mads 
from  the  purpooe  for  which  it  was  made,  unless  It  appear  that  the  Indorast 
received  it  with  knowledge  of  such  purpose. 
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In  an  action  against  the  maker  of  an  accommodation  note  taken  bj  the  plaintiff 
as  collateral  securitj,  the  plaintiff  ia  entitled  to  recover  only  the  amount  due 
on  the  debts  Becared,  and  the  harden  la  on  him  to  prove  what  debts  were 
secured  and  the  amount  due. 

ACTION  on  a  promissory  note.    The  opinion  states  the  case. 
The  fourth  prayer  of  the  defendant,  mentioned  in  the  opinion, 
was  as  follows: 

'^  4.  If  the  jury  find  from  the  evidence  that  the  promissory  note 
sned  on  was  lent  and  delivorod  by  the  defendant  to  Phillips  &  Mait- 
land  with  the  limited  authority,  for  the  use  and  application  thereof, 
as  collateral  security  to  the  plaintiff,  which  is  testified  to  by  the 
defendant's  witnesses,  the  bnrden  of  proof  is  upon  the  plaintiff  to 
satisfy  the  jnry  that  the  said  note  was  pledged  to  the  plaintiff  to 
any  extent,  or  for  any  purpose  not  so  authorized  by  the  defendant; 
provided  the  plaintiff  seeks  to  recover  under  such  nnanthoriaed 
pledge.'' 

Bernard  QarUir  and  8.  Hackle  Wattis,  for  appellant 
John  H.  Warner  and  Robert  D.  Morrieon^  for  appellee. 

Alytv,  J.  This  appeal  is  taken  from  a.  judgment  of  the  Superior 
Court  of  Baltimore  city,  rendered  in  an  action  on  a  promissory  note, 
of  which  the  defendant  was  maker,  for  $10,000,  dated  January  11, 
1872y  payable  four  months  after  date,  to  the  order  of  Phillips  & 
Maitland,  and  by  them  indorsed  to  the  plaintiff.  The  note  was 
protested  for  non-payment  at  maturity. 

The  declaration  was  in  the  usual  form,  and  the  pleas  were,  that 
the  defendant  never  was  indebted  as  alleged,  and  that  he  did  not 
promise  as  alleged. 

At  the  trial,  two  bills  of  exceptions  were  taken  by  the  defendant; 
the  first  to  the  ruling  of  the  court  in  admitting  certain  evidence 
offered  by  the  plaintiff;  the  second  to  the  rulings  of  the  court  in 
granting  the  three  prayers  offered  by  the  plaintiff  as  instructions  to 
the  jury,  and  the  refusal  to  grant  the  first,  second,  third  and  fourth 
prayers  offered  by  the  defendant. 

Before  proceeding  to  consider  the  specific  questions  presented  by 
the  bills  of  exception,  in  order  the  better  to  understand  the  nature 
of  the  transaction  out  of  which  the  controversy  arose,  we  shall  state 
briefly  the  leading  facts  of  the  case  as  disclosed  by  the  record. 
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The  Bon  of  the  defendant  and  a  party  by  the  name  of  Philiipi 
imposed  the  firm  of  Phillips  ft  Maitland,  a  honae  doing  bnsineai 
in  the  city  of  Baltimore  at  the  time  of  the  making  the  note  sued 
on.  This  firm,  for  some  time  prior  to  the  date  of  the  note,  had 
kept  an  account  with  the  plaintiff,  and  had  received  from  the  latter 
4i8Coant8  of  drafts  or  bills  drawn  upon  certain  houses  in  New  York 
to  a  considerable  amount  While  the  account  was  still  running,  in 
joonsequenoe  of  some  distrust  as  to  the  solyency  of  the  house  of 
Fhillips  &  Maitland,  the  bank,  by  its  directors,  after  examining 
into  the  state  of  the  account,  instructed  its  cashier,  Mr.  Quest, 
io  call  upon  Mr.  Maitland,  of  the  firm  of  Phillips  ft  Mait- 
land, for  collateral  security.  This  instruction  was  given  the 
cashier  some  time  between  the  5th  and  10th  of  January,  1872; 
and  on  the  last-mentioned  date,  Mr.  Maitland  presenting  him- 
aelf  at  the  bank,  had  his  attention  called  to  the  instruction  of 
the  board  of  directors  by  the  cashier,  with  a  request  that  the  secur- 
ity should  be  furnished ;  but  whether  the  security  required  by  the 
board  of  directors  and  demanded  by  the  cashier  was  for  all  existing 
indebtedness  of  the  firm  to  the  bank  as  well  as  for  all  indebtedness 
that  might  thereafter  be  contracted  with  it,  is  the  controverted 
question  in  the  case.  According  to  the  testimony  of  the  cashier, 
Ouest,  the  demand  was  for  collateral  security  for  all  drafts  then 
held,  as  well  as  for  all  that  might  thereafter  be  discounted  for  the 
firm ;  and  the  giving  of  the  defendant's  note  as  collateral  security 
was  suggested  to  Mr.  Maitland,  Jr.,  by  the  cashier  himself.  On 
the  other  hand,  it  was  proved  on  the  part  of  the  defendant  that 
that  security  was  only  required,  and  therefore  only  given,  for  drafts 
thereafter  to  be  discounted,  including  two  drafts  discounted  on  the 
10th  of  January,  1872.  Phillips  and  Maitland  failed  on  the  15th  of 
January,  1872,  and  according  to  the  testimony  of  the  plaintiff's 
oashier,  of  the  drafts  discounted  for  the  firm  from  the  10th  of 
January  to  the  day  of  their  failure  inclusive,  the  sum  of  15,681 
remains*  unpaid,  and  of  drafts  discounted  for  them  previous  to  the 
10th  of  January,  1872,  there  remain  unpaid  over  $15,000. 

The  defendant  himself  testified  that  he  had  no  interest  in  the 
business  of  Phillips  &  Maitland,  and  no  connection  whatever  with 
that  house,  but  on  the  11th  of  January,  1872,  he  signed  the  note 
in  suit,  and  gave  it  to  his  son,  Burgwyn  Maitland,  for  the  purpose 
of  beiug  left  with  the  plaintiff  as  collateral  security  for  the  payment 
4d  the  two  drafts  which  had  been  discounted  by  the  plainti£b  Ua 
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FhillipB  &  Maitlandy  on  the  10th  of  January,  1872,  and  of  any 
dnfts  whioh  that  house  might  thereafter  get  discounted  by  the 
plaintiff ;  that  he  did  not  take  the  note  to  the  bank  himself,  nor 
aooompany  his  son  to  the  bank,  nor  had  he  any  interview  on  the  sub* 
ject  with  any  officer  qt  the  bank;  that  the  note  when  signed  by  him 
was  in  blank,  as  to  the  amount  and  time  of  payment,  his  son  having 
authority  to  fill  both  blanks  when  he  took  it  to  the  bank,  provided 
the  amount  did  not  exceed  tlO,000.  The  defendant  further  tee- 
tifled  that  the  note  was  given  to  Phillips  ft  Maitland  for  the  purpose 
stated,  in  response  to  a  request  made  of  him  on  the  evening  of  the 
10th  of  January,  1872,  by  his  son,  Burgwyn  Maitland,  who  stated 
to  him,  that  the  plaintiffs  cashier  had,  on  that  day,  declined  to  dis- 
oount  two  drafts  drawn  by  Phillips  &  Maitland,  unless  he,  the  son, 
would  bring  defendant's  note,  or  some  other  security,  as  collateral, 
for  their  payment  in  case  they  were  not  paid  by  the  persons  on 
whom  they  were  drawn.  The  note  was,  therefore,  made  for  accom* 
modation  of  the  house  of  Phillips  ft  Maitland,  and,  according  to 
the  testimony  of  the  defendant,  was  only  to  be  used  as  collateral 
security  for  the  two  drafts  discounted  on  the  10th  of  January>  and 
such  other  drafts  as  should  thereafter  be  discounted  for  that  house. 

The  defendant,  therefore,  contends  that  he  is  only  liable  on  the 
note  for  any  balance  that  may  remain  due  on  the  two  drafts  dis- 
oounted  on  the  10th  of  January,  1872,  and  on  any  subsequent 
drafts  that  may  have  been  discounted  by  the  plaintiff  for  Phillips 
ft  Maitland ;  while,  on  the  contrary,  the  plaintiff  contends  that  the 
note  was  given  as  collateral  security  for  all  drafts  discounted  for 
Phillips  ft  Maitland,  which  remained  unpaid  at  the  time  of  their 
failure,  as  well  as  those  discounted  before  us  after  the  10th  of 
January,  1872,  and  consequently  it  is  entitled  to  recover  to  the 
extent  of  the  face  of  the  note,  if  the  indebtedness  of  Phillips  ft 
Maitland  is  as  much  as  or  more  than  that  sum. 

Such  being  the  nature  of  the  controversy  between  the  parties,  as 
disclosed  by  the  evidence,  the  plaintiff,  on  the  trial,  for  the  pur- 
pose of  corroborating  the  testimony  of  its  witness,  Ouest,  in  some 
particulars  in  regard  to  which  the  latter  was  in  conflict  with  the  tes- 
timony of  Burgwyn  Maitland,  a  witness  for  the  defendant,  as  to  the 
debts  for  which  the  collateral  security  was  required  to  be  furnished, 
offered  to  prove  by  its  president  and  two  of  its  directors,  tlie  state- 
ments made  by  Guest  to  them  soon  after  the  transaction;  acd,  under 
the  ruling  of  the  court,  was  allowed  to  prove  that  Guest,  a  few  daya 
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after  the  11  th  of  January,  1872,  and  before  the  failure  of  Phillipa 
&  Maitlandy  stated  to  the  board  of  directors  that  he  had  obtained 
form  Phillips  &  Maitland,  the  defendant's  note  for  tlO^OOO,  which 
was  to  be  held  bj  the  bank  as  collateral  security  for  all  drafts  which 
it  was  carrying — that  is^  which  it  had  discounted  at  the  date  of  the 
note,  as  weH  as  for  all  drafts  which  it  might  discount  subsequent 
to  that  date,  for  that  house.  To  the  allowance  of  the  question  to 
be  propounded  to  the  witnesses,  as  also  to  the  admissibility  of  the 
evidence  elicited  thereby,  the  defendant  objected,  and  the  objeo* 
tion  being  overruled,  such  ruUng  forms  the  subject  of  the  first 
exception. 

This  exception  presents  a  question  that  has  been  upon  aevend 
occasions  before  this  court,  as  in  the  cases  of  Oook  v.  Owrtis^  6  H. 
ft  J.  93;  WashingUm  Fire  Ituturanee  Co.  v.  Davison,  30  Md.  104; 
and  McAlmr  v.  Hareeyi  36  id.  441.  The  rule  reoogniied  and 
applied  in  those  cases  would  seem  to  be  an  exoeption  to  the  genend 
principle  which  excludes  all  mere  hearsay  evidence,  because  ex  parte 
and  without  the  sanction  of  an  oath.  But  the  evidence  admitted 
under  it  is  not  admitted  to  prove  or  disprove  any  fact  involved 
in  the  issue  on  trial,  but  simply  to  corroborate  or  sumwrt  the  orod- 
ibility  of  the  witness  who  may  be  in  some  manner  impeached.  It 
is  a  rule,  however,  not  very  generally  recognized  in  the  courts  of 
England,  or  of  other  States  of  this  country,  and  it  should  not 
be  extended,  but  applied  strictly.  The  legislature,  at  its  last  ses- 
sion, abrogated  the  rule  entirely  as  applied  to  the  case  of  a  party  to 
the  cause  who  may  be  examined  as  a  witness  (Act  1874^  oh.  886), 
but  left  it  in  force  as  applicable  to  other  witnesses. 

The  object  of  the  rule  is  to  allow  a  party,  whose  witness  is  im- 
peached, to  show  that  the  witness  has  been  consistent  in  giving  the 
same  narrative  of  fact;  that  his  former  statements,  when  without 
interest  or  motive  to  falsify  the  truth,  consist  with  his  sworn  testi- 
mony  as  given  on  the  trial;  and  thus,  to  some  extent,  remove  sus- 
picion that  his  testimony  has  been  fabricated  to  meet  the  emergen* 
cies  of  the  case,  or  that  his  recollection  has  varied,  and  is  therefore 
not  to  be  relied  on.  But,  in  order  that  the  rule  may  be  properly 
applied,  and  the  evidence  admitted  under  it  furnish  the  foundation 
for  some  rational  presumption  in  corroboration  of  the  witness's  cred- 
ibility, it  should  appear  that  there  is  real  or  substanti&l  similarity, 
in  facts  and  circumstances,  between  the  unsworn  and  the  sworn 
statements.    Evidence  of  mere  conclusions  or  deductions  from  oer* 
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tiin  transactions^  formerly  declared  by  the  witness,  do  not  corrob* 
orate  or  support  the  credibility  of  his  evidence,  consisting  of  what 
professes  to  be  the  particular  facts  occurring  in  the  transaction.  Hia 
opinions  or  conclusions  may  have  been  erroneously  founded,  or 
drawn  from  very  different  facts  from  those  testified  to  by  him.  The 
former  unsworn  statements,  as  compared  with  his  testimony  on  th« 
trial,  should  furnish  some  test  of  the  witness'  recollection,  tw  well 
as  of  his  integrity.  In  this  case,  the  witness,  Onest,  had  testified  to 
the  particulars  of  a  conversation  and  as  to  an  understanding  with 
Maitland,  Jr.,  in  regard  to  the  collateral  security  required  by  the 
bank,  and  as  for  what  that  security  was  really  given;  and  in  the 
evidence  offered  in  corroboration,  instead  of  consisting  of  a  similar 
narrative  of  the  facts  to  that  testified  to,  the  mere  general  state- 
ments or  conclusions  of  the  witness  are  given,  that  the  note  of  the 
defendants  was  to  be  held  as  collateral  security  for  all  drafts  dis- 
counted by  the  bank  and  remaining  unpaid,  whetherprior  or  subse- 
quent to  tjie  date  of  the  note.  This  may  have  been  the  witness' 
conclusion  at  the  time,  founded  upon  a  state  of  facts  quite  dissim- 
ilar to  those  proved  by  him,  and  which,  if  those  facts  had  been 
stated,  might  have  rather  tended  to  impeach  than  corroborate  his 
evidence.  We  think,  therefore,  that  there  was  error  in  the  ruling 
on  the  exception  to  the  admissibility  of  this  evidence. 

We  come  now  to  the  main  questions  involved  in  the  case,  and 
they  arise  upon  the  prayers  offered  by  the  parties,  plaintiff  and  de- 
fendant And  in  considering  the  questions  thus  presented,  it  must 
be  borne  in  mind  throughout  that  the  note  sued  on  was  made  purely 
as  an  accommodation  note — was  indorsed  to  the  plaintiff  simply 
as  collateral  security,  and  that  the  right  of  recovery  thereon  is  main- 
tained by  the  plaintiff  only  in  respect  to  the  amounts  due  from  the 
indorsers  on  the  debts  for  which  the  note  was  intended  as  security* 
With  respect  to  these  propositions  there  is  no  controversy. 

The  controverted  questions  raised  by  the  prayers,  particularly 
those  of  the  defendant,  which  were  rejected,  are:  1.  Whether  an 
indorsee  of  a  negotiable  promissory  note,  made  for  the  accommo- 
dation of  the  indorser,  taking  the  note  in  good  faith,  as  collateral 
security  for  an  antecedent  debt,  and  without  other  consideration,  is 
entitled  to  the  position  of  holder  of  such  paper  for  value,  and, 
therefore,  not  affected  by  the  defense  of  the  want  of  consideration 
to  the  maker;  2.  To  what  extent,  if  at  all,  is  the  indorsee  and 
holder  of  the  note  affected  by  the  fact  that  the  note  was  made  and 
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deliyered  to  the  payees,  to  be  used  as  collateral  security  only  for 
certain  debts,  and  the  payees,  disregarding  the  purpose  for  which 
the  note  was  made  and  delivered  to  them^  pledged  it  as  secority  for 
other  debts,  in  addition  to  those  contemplated  by  the  maker;  and, 
S.  Upon  whom  is  the  onus  of  proof,  as  to  the  debts  proteoted  by 
the  security,  and  the  amount  for  which  the  plaintiff  is  entitled  to 
reoover  under  the  circomstances  of  the  case. 

1.  As  a  general  proposition,  we  think  it  may  be  affirmed,  as  the 
result  of  all  the  well-considered  cases  upon  the  subject,  that  it  is 
no  defense  that  the  note  sued  on  was  known  to  the  plaintiff  to  be 
an  aooommodation  note  between  the  maker  and  the  payees,  pro- 
vided the  plaintiff  took  the  note  for  value,  bona  fide,  before  it  was 
due.  The  reason  is,  as  stated  by  Mr.  Justice  Stobt,  in  his  work  on 
Pronussory  Notes,  g  194^  that  the  very  object  of  every  aooommo- 
dation note  is  to  enable  the  payee  or  other  party  accommodated  by 
sale  or  negotiation  to  obtain  a  free  credit  and  circulation  of  the 
note;  and  this  object  would  be  wholly  frustrated,  unless  the  pur- 
chaser, or  other  holder  for  value,  could  hold  such  a  note  by  as  firm 
and  valid  a  title  as  if  it  were  founded  in  a  real  business  transaction. 
Indeed,  the  parties  to  every  accommodation  note  hold  them- 
selves out  to  the  public,  by  their  signatures,  to  be  absolutely  boimd 
to  every  person  who  may  take  the  same  for  value,  to  the  same  ex- 
tent as  if  that  value  were  personally  advanced  to  them,  or  on  their 
own  account  and  at  their  request.  And,  according  to  the  doctrine 
laid  down  by  Judge  Stobt,  every  person  is  within  the  inile,  and 
entitled  to  the  protection  of  a  bona  fide  holder  for  value,  who  has 
received  the  note  in  payment  of  a  precedent  debt,  or  has  taken  it 
as  collateral  security  for  a  precedent  debt,  or  for  future  as  well  as 
past  advances.  This  latter  proposition,  to  the  full  extent  here 
steted,  is  mainteined  by  Judge  Stobt  in  his  work  on  Bills,  §  19:2, 
and  in  his  work  on  Promissory  Notes,  §  195,  and  is  supported  by 
the  citation  of  many  authorities,  both  English  and  American. 

The  principle  thus  stated  by  Judge  Stobt,  so  far  as  it  asserts 
that  a  party  who  receives  a  negotiable  note  simply  as  collateral 
security  for  a  precedent  debt,  is  entitled  to  protection  as  holder  t(x 
value,  has,  it  is  true,  been  controverted  in  some  quarters;  and  the 
oases  in  which  the  principle  has  been  repudiated,  or  ite  correctness 
denied,  have  been  pressed  upon  the  court  in  the  argument  of  the 
present  case.  But  the  reasoning  of  those  oases  does  not  convince 
OS  of  the  ooriectness  of  the  conclusions  maintained  by  them. 
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The  leading  American  case  upon  this  subject  is  that  of  Swift  v. 
Tyson,  16  Pet.  1.  In  that  case  the  Supreme  Court  of  the  United 
States,  by  Mr.  Justice  Stobt,  stated  fully  the  grounds  upon  which 
{he  principle  rests,  that  he  who  receives  a  negotiable  instrument, 
as  a  promissory  note,  in  payment  of,  or  as  collateral  security  for,  a 
precedent  debt,  without  other  consideration,  is  a  holder  for  value, 
within  the  rule  of  protection  against  antecedent  equities.  In  the 
oourse  of  tlie  opinion,  the  court  said:  **  It  becomes  necessary  for 
ns,  therefore,  upon  the  present  occasion,  to  express  our  own  true 
opinion  of  the  true  result  of  the  commercial  law  upon  the  question 
now  before  us.  And  we  have  no  hesitation  in  saying,  that  a  pre- 
existing debt  does  constitute  a  valuable  consideration  in  the  sense 
of  the  general  rule  already  stated,  as  applicable  to  negotiable  instru- 
ments. Assuming  it  to  be  true  (which,  however,  may  well  admit 
of  some  doubt  from  the  generality  of  the  language)  that  the  holder 
of  a  negotiable  instrument  Is  unaffected  with  the  equities  between 
the  antecedent  parties,  of  which  he  has  no  notice,  only  where  he 
receives  it  in  the  usual  course  of  trade  and  business  for  a  valuable 
oonsideration,  before  it  becomes  due;  we  are  prepared  to  say,  that 
receiving  it  in  payment  of,  or  as  security  for,  a  pre-existing  debt,  is 
•coording  to  the  known  usual  course  of  trade  and  business.  And 
why,  upon  principle,  should  not  a  pre-existing  debt  be  deemed  such 
a  valuable  consideration?  It  is  for  the  benefit  and  convenience  of 
the  commercial  world  to  give  as  wide  an  extent  as  practicable  to 
the  credit  and  circulation  of  negotiable  paper,  that  it  may  pass  not 
only  as  security  for  new  purchases  and  advances,  made  upon  the 
transfer  thereof,  but  also  in  payment  of  and  as  security  for  pre- 
existing debts.  The  creditor  is  thereby  enabled  to  realize  or  to 
secure  his  debt,  and  thus  may  safely  give  a  prolonged  credit,  or 
forbear  from  taking  any  legal  steps  to  enforce  his  rights.  The 
debtor  also  has  the  advantage  of  making  his  negotiable  securities 
of  equivalent  value  to  cash.  But  establish  the  opposite  conclusion, 
{hat  negotiable  paper  cannot  be  applied  in  payment  of  or  as  security 
for  pre-existing  debts,  without  letting  in  all  the  equities  between 
the  original  and  antecedent  parties,  and  the  value  and  circulation 
of  such  securities  must  be  essentially  diminished,  and  the  debtor 
driven  to  the  embarrassment  of  making  a  sale  thereof,  often  at  a 
ruinous  discount,  to  some  third  person,  and  then  by  circuity  to 
app\y  the  proceeds  to  the  payment  of  his  debts.'' 

The  principle  thus  asserted  in  8mft  v.  Tffson  appears  to  have 
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been  sanctioned  and  followed  by  the  conrts  in  many  of  the  leading 
commercial  States  of  the  {Jnion,  as  in  HassachosettSy  Connecticat^ 
New  Jersey,  California^  Illinois,  Indiana,  Missonri,  TAniaJMia^ 
Sonth  Carolina,  Rhode  Island  and  Vermont,  as  will  be  seen  by  ref* 
erence  to  the  judicial  reports  of  those  States.  6  Cnsh.  469;  I  Allen, 
502;  98  Mass.  303;  29  Conn.  475;  87  id.  205;  1  Zabr.  665;  14  Gal. 
94;  36  III  490;  1  Carter,  288;  38  Mo.  49;  18  La.  Ann.  222; 
11  Rich.  657;  5  &  I.  515;  7  id.  550;  26  Vt  574.  While,  on  the 
other  hand,  the  conrts  of  New  York,  and  those  of  some  of  the  other 
States,  following  the  case  of  Bay  t.  Coddingtony  5  Johns.  Oh.  56; 
S.  C,  20  Johns.  637,  have  held  that  it  is  not  sufficient  to  protect  the 
note  in  the  hands  of  the  holder,  that  he  received  it  merely  as  cd» 
lateral  secnrity  for  a  pre-existing  debt,  or  even  as  nominal  or  oondi* 
tional  payment  of  such  debt,  unless  he  had  given  some  new  consid- 
eration for  it;  that  a  note  so  taken  is  not  received  or  negotiated  in 
the  usual  course  of  trade.  But  Chancellor  Kbht,  who  gave  the 
opinion  in  Bay  v.  OoddingUm,  and  which,  upon  the  same  reasons 
assigned  by  the  Chancellor,  was  affirmed  in  the  Court  of  Errors, 
while  stating  the  law  in  the  text  of  his  Commentaries,  voL  8,  p.  81, 
in  accordance  with  that  opinion,  has  appended  a  note,  in  which  he 
said  he  was  inclined  to  concur  in  the  decision  of  Swift  v.  I^Mon,  as 
the  plainer  and  better  doctrine. 

Subsequently,  the  doctrine  has  been  mooted  in  the  Supreme 
Court  of  the  United  States,  upon  the  theory  that  the  case  of  Sw^ 
V.  Tyson  did  not  call  for  the  decision  of  the  broad  and  compre- 
hensive question,  whether  the  holder  of  a  negotiable  note,  received 
simply  as  collateral  security  for  a  pre-existing  debt,  should  be 
regarded  as  a  holder  for  value,  and,  if  received  banafide,  protected 
against  antecedent  equities.  In  the  case  of  Ooodnum  v.  Simamdit 
20  How.  843,  the  question  was  much  discussed,  and  though  the 
facts  of  that  case  did  not  require  the  expression  of  a  direct  opinion 
upon  the  subject,  yet  it  is  not  difficult  to  perceive  the  inclination 
of  the  court  in  favor  of  the  principle  of  their  former  decisi<m ;  as 
they  take  care  to  fortify  it  by  showing  that  it  is  in  accordance  with 
the  decisions  in  England,  and  in  many  of  the  States  of  this  country. 
In  the  kter  case  of  McCariy  v.  BooUf  21  How.  482,  439,  which 
arose  on  the  indorsement  of  an  accommodation  bill,  and  where  the 
defendant  pleaded  that  the  bill  had  been  delivered  to  the  plaintiff 
oy  the  indorser  as  collateral  security  for  a  pre-existing  liability  of 
the  indorser,  and  for  no  other  consideration,  uj)on  demurrer  to  the 
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plea^  and  the  demurrer  being  snstained  by  the  court  below,  the 
Supreme  Oonrt  held  the  demurrer  properly  sustained,  and  expressly 
declare  that  the  delivery  of  the  bill  to  the  plaintiff  as  collateral 
security  for  a  pro-existing  debt,  under  the  decision  of  Swift  v. 
Tyson  was  legal,  and  consequently  the  plaintiff  was  entitled  to 
recover.  The  principle,  thordFore,  may  be  taken  to  be  established 
in  the  Supreme  Courts  and,  indoed,  in  the  entire  Federal  jurisdic- 
tion of  the  country;  as  upon  oommercial  questions  the  State  adju* 
dications  are  not  accepted  by  the  Federal  courts  as  binding  rules  of 
decision. 

In  this  State,  there  has  been  no  decision  of  the  appellate  courts 
going  to  the  extent  of  maintaining  fully  the  doctrine  of  the  cases 
in  the  Supreme  Court,  to  which  we  have  referred.  In  the  case  of 
the  Cecil  Bank  v.  Heald  et  al,  25  Md.  563,  this  court  held  that  a 
Sona /da  holder  of  negotiable  paper,  for  value,  without  notice,  will 
be  protected  against  the  antecedent  equities  existing  between  the 
original  parties,  and  that  such  holder  is  entitled  to  protection 
where  he  has  received  the  paper  in  payment  of  an  antecedent  debt, 
regarding  such  debt  as  a  valuable  consideration  ;  and  the  case  of 
Swift  V.  Tyson  was  so  far  approved,  as  it  declared  that  the  receiving 
of  negotiable  paper  in  payment  of  a  pre-existing  debt  is  according  to 
the  known  usual  course  of  trade  and  business.  The  court,  however, 
declined  expressing  any  opinion  upon  the  rights  of  a  holder  of  a 
negotiable  instrument  received  by  him  as  security  for  a  pre-existing 
debt 

The  case  of  Miller  v.  TTie  Farmers  and  Mechanics'  Bank  of  Car^ 
roll  Co,j  80  Md.  392,  has  been  relied  on  by  the  counsel  of  defendant, 
as  maintaining  a  doctrine  somewhat  at  variance  with  that  main* 
tained  in  Swift  v.  Tyson.  But  we  are  not  of  that  opinion.  The 
case  of  Miller  v.  The  Bank  was  the  ordinary  case  of  a  bank  assert* 
ing  its  lien  upon  securities  in  its  hands  for  the  payment  of  balances 
due  from  its  customers.  According  to  the  law  of  the  land,  the 
bank,  a  kind  of  factor  in  pecuniary  transactions,  was  entitled  to  a 
lien  upon  all  the  securities  for  money  of  its  customers  in  its  hands 
for  its  advances  to  such  customers,  in  the  ordinary  course  of  busi- 
ness,  without  reference  to  the  true  ownership  of  such  securities,  if  the 
bank  was  without  knowledge  upon  the  subject  {Davis  v.  Bowsher,  6 
T.  B.  488  ;•  Collins  v.  Martin,  1  B.  &  P.  648  ;  Barnett  v.  Brandao, 
6  M.  &  Or.  630) ;  and  the  question  was,  whether  the  bank  had 
received  the  note  from  its  customer,  in  its  usual  course  ot  dealing, 
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without  notice  of  the  trae  ownership,  and  whether  any  credit  had 
been  given  on  the  faith  of  it. 

There  being  then  no  adjudication  in  the  State  to  restrict  the 
application  of  the  principle  as  maintained  in  the  decisions  of  the 
Supreme  Court  to  which  we  have  referred,  we  have  no  hesitation  in 
giving  to  it  our  full  approval;  believing  it  to  be  supported  by  reason 
and  the  usual  and  ordinary  course  of  dealing  in  the  commercial  com- 
munity, as  well  as  by  a  decided  preponderance  of  judicial  authority. 
Indeed,  so  well  established  is  the  principle,  as  applicable  to  accom- 
modation paper,  that  we  find  Mr.  Parsons,  in  his  work  on  Notes  and 
Bills,  voL  1,  p.  226,  stating  that  it  is  universally  conceded  that  the 
holder  of  an  accommodation  note,  without  restriction  as  to  the 
mode  of  using  it,  may  transfer  it,  either  in  payment,  or  as  collateral 
security  for  an  antecedent  debt,  and  the  maker  will  have  no  defense. 
See  also  Lord  v.  Ocean  Bank,  20  Penn.  St  384. 

Applying  the  principle  just  stated  to  the  case  before  us,  and  there 
can  be  no  doubt  of  the  sufficiency  of  the  consideration  for  the  trans- 
fer of  the  note  to  the  plaintiflF,  whether  it  was  as  collateral  security 
for  a  pre-existing  or  a  contemporaneous  debt,  or  to  secure  future 
discounts  or  advances,  or  all  combined.  In  either  case,  the  consid* 
eration  would  be  valuable  in  the  sense  of  the  rule  which  protects 
the  holder  of  negotiable  paper,  and  the  plaintiff  be  entitled  to  the 
full  benefit  of  the  security,  unless  nuUa  fides,  or  notice  of  such  facts 
as  will  impeach  its  title  to  the  note,  be  shown.  And  this  brings 
us  to  the  consideration  of  the  second  question,  raised  by  the  prayers 
of  the  defendant. 

2.  The  defendant  himself  proved  that  the  note  was  furnished  the 
payees  to  be  used  as  security  for  the  two  drafts  of  the  10th  of  Jan* 
uary,  1872,  and  any  subsequent  drafts  that  might  be  discounted  by 
the  plaintiff  for  the  payees  in  the  note,  and  for  that  purpose  only; 
and  consequentiy  the  payees  exceeded  their  authority  in  the  use  of 
the  note,  if  they  did  in  fact  pass  it  to  the  plaintiff  as  collateral 
security  for  prior  discounts  as  well  as  those  on  the  10th  of  January, 
and  any  that  might  subsequently  be  made.  But  the  question  is, 
who  is  to  bear  the  consequence  of  this  excess  of  authority?  Plainly, 
we  think,  not  the  plaintiff,  unless  it  be  shown  that  the  note  was 
taken  by  it  with  knowledge  of  the  fact  that  the  payees  had  exceeded 
their  authority  in  the  use  of  the  note.  If  the  fact  of  snch'knowledge 
bo  established,  then,  clearly,  the  plaintiff  would  be  affected  by  it^ 
and  could  have  no  right  to  recover  except  for  amounts  due  on  the 
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discounts  for  which  the  note  was  aathorized  to  be  pledged.  With 
sach  knowledge  of  the  excess  of  authority,  or  misappropriation  by 
the  payees  the  plaintifF  in  taking  the  note  would  have  acted  in  bad 
faithy  and  having  so  acted,  would  be  liable  to  hare  its  title  to  the 
note  effectually  impeached.  It  is  a  general  proposition,  laid  down 
in  all  the  authorities  upon  the  subject^  that,  while  it  is  no  defense 
to  an  action  by  an  indorsee  for  value  against  the  maker  of  an 
accommodation  note,  who  has  received  no  consideration,  that  at 
the  time  the  plaintiff  took  the  note  he  knew  it  was  such  accommo- 
dation paper,  yet  if  he  received  it  of  a  person  who  held  it  for  a  par- 
ticular purpose,  and  was  therefore  guilty  of  a  breach  of  duty  in 
appropriating  it  to  a  different  purpose  from  that  intended,  and  the 
plaintiff  at  the  time  was  aware  of  the  fact,  he  cannot  recover  as 
against  such  maker  of  the  note.  Byles  on  Bills,  128;  Stoddard  v. 
KimbaU,  6  Gush.  469;  amaU  v.  Smith,  1  Denio,  683.  But  if  the 
defendant  seek  to  impeach  the  plaintiff's  title  by  alleging  notice  of 
flie  fraud  or  breach  of  duty  by  the  payees,  it  is  for  him  to  prove  it; 
as  the  transfer  of  a  negotiable  instrument  before  its  maturity  raises 
the  presumption  of  the  want  of  notice  of  any  defense  to  it;  and  this 
presumption  prevails  until  overcome  by  proof.  Oarp&nier  v.  £on« 
gan,  16  Wall  271. 

In  this  case,  in  order  to  make  the  defense  effectual,  on  the  ground 
of  the  want  of  authority  in  the  payees  to  pledge  the  note  for  past 
discounts,  there  should  have  been  such  proof  as  would  have  justified 
the  conclusion  that  the  plaintiff,  through  its  agents  or  officers,  had 
actual  knowledge  of  the  limited  purpose  for  which  the  note  was 
made,  and,  consequently,  of  the  excess  of  authority  by  the  payees 
in  applying  it  to  a  diiSFerent  purpose.  Nothing  less  than  proof 
of  knowledge  of  such  facts  would  meet  the  requirements  of  the 
defense.  The  plaintiff  was  not  bound  to  make  inquiry,  and  mere 
negligence,  however  gross,  not  amounting  to  willful  and  fraudulent 
blindness,  while  it  may  be  evidence  of  mala  fidesy  is  not  the  same 
thing.  Goodman  v.  Harvey,  4  Ad.  &  Ell.  870 ;  Uther  v.  Rich,  10 
id.  784 ;  Com.  d  FarrMTff  National  Bank  v.  First  National  Bank, 
80  Md.  11, 26.  The  question  whether  the  plaintiff  had  such  knowl- 
edge or  not  was  one  of  fact  for  the  jury.  Goodman  v.  Simonds, 
20  How.  366.  But,  upon  a  careful  examination  of  the  record,  we 
think  the  court  below  entirely  correct  in  instructing  the  jury,  as 
was  done  by  granting  the  plaintiff's  second  prayer,  that  there  was 
so  evidence  before  them,  legally  sufficient,  from  which  they  could 
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find  that  the  plaintiff  had  sach  knowledge  or  notice  of  the 
of  authority  by  the  payees  of  the  note.  And  although  the  qaertion 
was,  by  the  plaintiff's  third  prayer,  sabmitted  to  the  finding  of  the 
jury,  yet  that  is  an  error  of  which  the  defendant  cannot  complain. 

With  the  yiewB  entertained  and  which  we  have  expressed  in  re- 
gard to  the  two  main  questions  involved,  we  are  of  opinion  that 
there  was  no  error  committed  by  the  court  below  in  granting 
the  three  prayers  offered  by  the  plaintiff.  Those  prayers  were 
founded  upon  the  theory  that  the  plaintiff  was  holder  of  the  note 
for  sufficient  consideration,  and  as  such  entitled  to  protection 
against  the  defense  of  the  want  of  authority  in  the  payees  to  pledge 
the  note  as  collateral  security  for  a  pre-existing  mdebtedness  as 
well  as  for  debts  contracted  on  the  faith  of  it ;  and  that,  in  order 
to  affect  the  plaintiff's  title  to  the  note,  it  was  necessary  to  bring 
home  to  it,  at  the  time  the  note  was  taken,  knowledge  that  the 
note  was  being  used  by  the  payees  for  a  purpose  different  from  that 
for  which  it  was  obtained  from  the  ddFendant  This,  we  think, 
upon  the  facts  enumerated  in  the  prayers,  was  a  fair  and  proper 
presentation  of  the  case  to  the  jury. 

It  has  been  objected  to  those  prayers  that  they  should  not  have 
been  granted,  because  some  of  the  propositions  of  tact  contained 
in  them  were  not  supported  by  the  evidence.  But  we  think  the 
objection  should  not  prevail.  The  defects  pointed  at  by  the  objec- 
tion amount  to  nothing  more  than  discrepancies  between  the  evi- 
dence of  the  witnesses  and  the  facts  stated  in  the  prayers,  in  regard 
to  immaterial  matters,  and,  therefore,  could  form  no  sufficient 
ground  for  reversal 

As  to  the  three  first  prayers  of  the  defendant,  they  presented 
propositions  nearly,  if  not  entirely,  the  converse  of  those  presented 
by  the  prayers  of  the  plaintiff,  which  were  granted.  And  as  we 
have  said  that  the  plaintiff's  prayers  were,  in  principle,  correct,  it 
follows  that  the  three  prayers  of  tiie  defendant  were  properly  refused 
by  the  court  below. 

8*  The  only  remaining  question  to  be  considered  is  that  in  regard 
to  the  onus  of  proof,  as  to  what  debts  and  the  amount  thereof,  for 
which  the  plaintiff  is  entitled  to  recover.  This  question  is  pre- 
sented by  the  fourth  prayer  of  the  defendant. 

It  must  be  recollected  that  this  action  is  brought,  not  for  the  re- 
covery of  the  face  of  the  note  unconditionally  and  in  all  events, 
without  reference  to  the  debts  intended  to  be  secured  by  it,  but  for 
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the  reoovery  only  of  the  amoant  dne  on  the  debts  for  which  the  note 
was  taken  as  collateral  security.  This  is  all  that  the  plaintiff,  in  its 
prayers  for  instruction  to  the  jury,  claimed  to  recover.  And,  in- 
deed,  that  is  all  that  it  is  entitled  to  recover,  it  being  conceded  that 
the  note  was  taken  as  collateral  security  merely.  In  such  case,  while 
the  plaintiff  is  entitled  to  be  treated  as  a  holder  for  value,  it^is 
only  so  to  the  extent  necessary  to  protect  the  debts  intended  to  be 
iecured.  Stoddard  v.  Kimball,  4  Gush.  604 ;  6  id.  469 ;  Roche  v. 
Ladd,  1  Allen,  436 ;  WiUiatM  v.  Chen^,  3  Gray,  215 ;  Mayo  v. 
JTooftf,  28  DL  428 ;  OiOm  v.  HiOber,  4  Green,  155;  Ordni  v.  Kid- 
weBy  80  Ma  455 ;  TarboU  v.  SturtevatUy  26  Vt  513 ;  W%Uiam»  v. 
SmUh,  2  Hill,  301. 

Such  being  the  case,  it  was  clearly  incumbent  upon  the  plaintiff 
to  show  what  debts  were  embraced  by  the  security,  and  the  amount 
due  thereon.  This  was  the  measure  of  the  plaintiff's  right  of  re* 
oovery,  and,  as  in  all  other  cases^  it  was  the  right  of  the  defendant 
to  insist  that  the  plaintiff  should  establish  thiB  existence  and  extent 
iA  its  claim.  There  was  no  presumption  the  one  way  or  the  other  as 
to  thj  state  of  the  account  between  the  plaintiff  and  the  payees  in 
the  note.  What  amount  of  drafts  was  discounted  before,  or  what 
amount  after  the  receipt  of  the  note  by  the  plaintiff,  was  fixed  by 
no  presumption.  And  as  the  plaintiff  did  not  sue  for  or  claim  the 
isao^  of  the  note  unconditionally,  but  as  collateral  security  merely, 
the  jury  could  have  had  no  criterion  by  which  to  ascertain  the 
amount  of  their  verdict,  independent  of  proof  as  to  what  was  due 
on  the  debts  intended  to  be  secured  by  the  note.  The  onu^  of  this 
proof  was  clearly  on  the  plaintiff.  In  re  Boys,  L.  B.,  10  Eq.  467. 
The  presumption  in  support  of  the  plaintiff's  title  to  the  note 
is  a  matter  quite  distinct  from  the  question  of  the  extent  of 
its  right  of  recovery  thereon  in  a  case  like  the  present.  The 
fourth  prayer  of  the  defendant,  as  we  read  it,  was  a  concession  of 
the  plaintiff's  right  to  recover  on  the  note,  as  well  in  respect  to 
pre-existing  as  to  contemporaneous  or  subsequent  debts,  for  which 
the  note  may  have  been  taken  as  collateral  security;  but  it  called 
upon  the  court  to  instruct  the  jury  that  if  they  found  that  the  note 
had  been  furnished  the  payees  to  be  pledged  to  the  plaintiff  as  secu- 
rity for  certain  debts,  but  not  pre-existing  debts,  and  the  plaintiff 
nought  to  recover  in  respect  to  any  pro-existing  debt,  the  onus  of 
proof  was  upon  it  to  show  that  such  debt  was  contemplated  and 
intended  to  be  secured  by  the  indorsement  of  the  note.  This  the 
Vol.  X  VII.  — 80 
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plaintiff  was  bound  to  do  to  entitle  it  to  reoover  any  amoont  claimed 
to  be  due  on  a  pre-existing  debt  The  plaintiff  was  bound  to  show 
what  debts  were  intended  to  be  secured  by  the  note,  and  the 
amounts  remaining  due  in  respect  thereof.  We  think,  therefore, 
that  the  fourth  prayer  of  the  defendant  should  have  been  granted, 
as^y  its  refusal  some  disadvantage  may  haye  been  suffered. 

Being  of  opinion  that  there  was  error  in  the  ruling  of  the  court 
below  in  the  first  exception,  and  in  its  rejection  of  the  defendant's 
fourth  prayer,  we  must  reyerse  the  judgment  and  award  a  new 

JudgfnmU  rmwrsed  and  new  trial  mmaitML 
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A  pdUcgr  of  life  insnimnoe  was  oondiiloned  to  cease  and  detennine  unless  the* 
pieminms  should  be  paid  on  the  daj  named ;  that  no  payment  of  preminme 
should  be  binding  unless  acknowledged  bj  a  printed  receipt  signed  by  an 
cfflcerof  the  company,  and  that  reeelpts  for  past  due  premiums  weieta> 
be  Tiewed  '*  as  acta  of  courtesj  of  the  companj,*'  and  not  a  walrer  of  the  for- 
feiture of  the  poUcj.  The  premium  due  June  20  was  paid  June  88  to  a  gen- 
eral agent  of  tiie  companj,  who  gave  a  receipt  in  the  usual  form,  pioperljr 
signed  and  (sountenigned,  as  of  the  date  of  June  21,  and  who  afterward 
transmitted  the  monej  bo  paid  to  the  companj  In  the  usual  course  of  buai 
nesB,  without  communicating  the  f^et  that  it  had  been  leceired  after  it  waa 
due.  The  insured  dying  shortly  after,  the  company  claimed  that  the  poll^ 
was  lapsed.  Held^  (1)  that  the  agent  had  no  authority  to  leTiye  the  policy 
after  it  had  lapsed  hj  receiylng  the  OTer-due  premium ;  (2)  that  the  recelpl 
and  retention  of  the  money  by  the  company  was  not  a  ratification  of  th» 
agent* s  acts  without  proof  that  the  company  acted  with  knowledge  of  tfa» 
facts. 

ACTION  on  a  policy  of  insuranoe,  taken  on  the  life  of  John  B» 
Busby,  by  and  for  the  benefit  of  his  wife,  Mary  0.  Busby. 
In  the  course  of  the  trial  below,  seyeral  exceptions  were  taken  bf 
the  appellant;  some  to  rulings  upon  questions  as  to  the  admissibility 
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of  evidenoe,  and  others  as  to  rulings  with  respect  to  prayers  which 
were  offered  by  the  parties  for  instructions  to  the  jnry. 

The  policy  sued  on  was  issued  in  1869^  by  the  appellee^  an  insur* 
anoe  company  located  and  doing  business  in  the  city  of  New  York, 
IiaTing  a  branch  office  in  the  city  of  Baltimore.  Its  branch  office 
was  in  charge  of  a  general  agent,  who  does  not  appear  to  have  had 
any  anthority  to  issue  policies  in  the  name  of  the  appellee,  but  he 
reoeived  applications  for  policies,  and  received  from  the  home  office 
in  New  York,  executed  policies,  to  be  delivered  to  the  partiea 
insured;  and  he  was  authorized  to  receive  premiums  upon  delivery 
of  policies,  and  renewal  premiums  upon  delivery  of  receipts  executed 
and  furnished  from  the  home  office.  The  contract  between  the 
appellant  and  appellee,  which  is  evidenced  by  the  policy,  was  made 
diirectly  between  the  parties  thereto,  without  reference  to  the  author- 
ity of  the  agent. 

Among  the  terms  and  stipulations  of  the  policy,  and  with  reference 
to  which  the  contract  was  made,  are  the  following:  ''And  it 
is  also  understood  and  agreed  by  the  assured,  that  in  case  the  said 
premium  shall  not  be  paid  on  or  before  the  date  hereinbefore  men* 
tioned  for  the  payment  thereof,  then,  and  in  every  such  case,  the 
said  <x>mpany  shidl  not  be  liable  for  the  payment  of  the  sum  assured, 
or  any  part  thereof,  and  this  policy  shall  cease  and  determine." 
"  The  premiums  are  always  due  on  the  several  days  stipulated  in 
the  policy,  and  all  risk  to  the  company  commences  at  the  time  of 
the  actual  payment  of  the  first  premium,  without  regard  to  the 
date  of  the  policy  (unless  otherwise  stipulated  in  the  policy),  and 
continues  until  the  day  named  in  the  policy  for  the  payment  of  the 
next  premium,  at  12  o'clock,  noon  (or  within  thirty  days  thereafter), 
and  no  longer.  No  premium  will  be  received  by  the  company, 
continuing  any  risk,  after  the  day  named  in  the  policy  for  the  pay* 
ment  of  such  premium,  or  within  thirty  days  thereof,  unless  the 
insured  is  in  perfect  health,  and  the  risk  continued  at  the  entire 
option  of  the  company;  and  no  payment  of  premium  is  binding  on 
the  company,  unless  the  same  is  acknowledged  by  a  printed  receipt 
signed  by  an  officer  of  the  company.  All  receipts  of  the  company 
at  any  tune  for  premiums  past  due,  except  as  above,  are  viewed  by 
the  jNurties  in  interest  as  acts  of  courtesy  of  the  company,  and  in 
no  case  to  be  considered  a  precedent^  or  a  waiver  of  the  forfeiture 
of  the  policy,  according  to  the  conditions  expressed  therein." 

Premiums  had  all  been  paid  and  receipted  for,  until  that  due  on 


e36  MAEYLAiro, 


BuBbj  ▼.  TIm  North  AnMiicaa  LUe  IngoniiM  0& 

the  20ih  of  Jiiney  1872;  and  this  last  premium  was  paid  to  the  gen- 
eral agent  in  Baltimoiey  on  the  28th  of  June,  1872,  and,  at  the 
time,  a  receipt  in  the  usual  form  given,  as  of  the  date  of  the  2l8t 
of  June,  1872.  The  amount  of  the  premiun^  thus  reoeived  by  the 
agent  was  remitted  by  him  to  the  appellee  on  or  about  the  Ist  of 
July  following,  in  the  regular  course  of  business,  without  any  com- 
munication, however,  of  the  fact  that  it  had  been  received  of  the 
appellant  after  the  time  when  it  was  due  by  the  terms  of  the  policy. 
The  husband  of  the  appellant,  on  whose  life  the  policy  was  issued, 
died  on  the  Uth  of  July,  1872. 

The  receipt  furnished  the  appellant  on  payment  of  the  last  pre- 
mium, on  the  28th  of  June,  1872,  was  signed  by  the  proper  offi- 
cer of  the  appellee,  and  countersigned  by  the  general  agent  in 
Baltimore,  in  the  usual  form.  It  was  the  habit  of  the  appellee  to 
send  such  receipts  to  the  general  agent,  partly  filled  up  and  signed 
by  the  proper  officer,  a  month  or  more  prior  to  the  times  when  pre- 
miums became  due  on  policies  within  the  agency,  to  be  counter* 
signed  by  the  general  agent,  and  delivered  to  policyholders  on 
payment  of  their  premiums. 

The  policy,  by  the  non-payment  of  the  premium  at  the  time  it 
was  due,  having  lapsed  and  become  forfeited,  the  main  question  on 
the  trial  was,  whether  the  forfeiture  had  been  waived  and  the 
policy  revived. 

John  /•  Donaldson,  for  appellant 

OrvUb  HarwitM,  for  appellee. 

Alyet,  J.,  [after  stating  the  foregoing  fiusts  and  deciding  some 
unimportant  questions  of  evidence]. 

Having  thus  disposed  of  the  exceptions  relating  to  questions  of 
evidence,  we  come  now  to  the  prayers  for  instruction  to  the  jury, 
which  were  ofFered  and  ruled  upon  at  the  trial  All  those  on  the 
part  of  the  appellant  were  rejected,  while  on  the  part  of  the  appel- 
lee there  is  a  single  prayer  in  the  record,  by  the  granting  of  which 
the  court  instructed  the  jury  that  the  policy  sued  on  had  become 
lapsed  or  forfeited  by  the  non-payment  of  the  premium  as  required 
by  the  terms  of  the  contract,  and  that  there  was  no  legal  evidence 
in  the  case  from  which  they  could  find  that  the  policy  was  ever 
revived,  or  the  forfeiture  thereof  waived  by  the  appellee,  and  there- 
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fore  their  Yerdiot  shonld  be  for  the  appellee,  which  was  rendered 
aooordingly. 

It  is  obyious,  if  this  instmction  be  correct,  it  renders  altogether 
unnecessary  an  examination  of  the  several  prayers  of  the  appellant; 
and  therefore  we  shall  first  examine  into  the  correctness  of  the 
instmction  given  by  the  conrt  at  the  request  of  the  appellee. 

That  the  policy  had  lapsed  or  become  forfeited,  by  the  non-pay- 
ment of  the  premium,  as  required,  is  not  a  controyerted  question 
in  the  case.  That  is  conceded.  But  whether,  upon  the  facts  of 
the  case,  taking  all  those  in  favor  of  the  appellant  as  true,  and 
making  the  most  favorable  deductions  therefrom,  the  general  agent 
of  the  appellee  had  authority,  by  receiving  the  over-due  premium 
from  the  appellant,  after  the  lapse  of  the  policy,  to  revive  the  policy 
so  as  to  bind  the  appellee ;  or  whether,  by  the  receipt  of  the  pre- 
mium by  the  agent,  and  its  transmission  by  him  to  the  appellee, 
and  its  retention,  under  all  the  circumstances  of  the  case,  the  ap- 
pellee is  to  be  taken  as  having  adopted  or  ratified  the  act  of  the 
agent,  and  thus  waived  the  forfeiture  and  revived  the  policy,  are 
the  questions  to  be  determined  under  the  instruction  given  by  the 
court 

1.  The  policy  of  insurance  constituted  the  contract  between  the 
parties ;  and,  as  we  have  seen,  that  instrument  expressly  provided 
that  in  case  the  premium  was  not  paid  at  the  time  when  due  by 
the  terms  of  the  policy,  the  appellee  should  not  be  liable,  and  the 
policy  should  cease  and  determine.  Upon  default,  therefore,  in 
the  payment  of  the  premium,  as  required  by  the  terms  of  the 
policy,  that  instrument  became  a  nullity,  and  was  no  longer  of  any 
efFect  whatever;  and  it  could  only  be  revived  and  the  risk  resumed, 
at  the  option  of  the  appellee. 

Now,  it  is  not  pretended  that  the  general  agent  in  charge  of  the 
branch  office  in  Baltimore  had  any  power  to  conclude  contracts  of 
insurance  and  to  issue  policies  in  the  name  of  the  appellee  ;  nor  is 
it  pretended  that  he  could  hind  the  company  to  issue  a  policy  with- 
out  its  approval,  or  to  assume  any  risk  that  it  did  not  approve. 
His  duties  and  course  of  dealing  were  to  receive  applications  and 
forward  them  to  the  home  office,  there  to  be  approved  or  rejected, 
and  if  approved,  policies  were  issued  and  transmitted  to  the  agent, 
to  be  delivered  to  the  applicants  upon  compliance  with  the  condi* 
tions  precedent.  This  was  the  course  of  proceeding  by  which  the 
appellant  obtained  her  policy,  and  it  is  not  shown,  that  there  evef 
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was  any  exoeptihu  to  this  mode  of  transacting  the  business  between 
the  agent  and  his  principaL  The  agent  was  clothed  with  anthority 
to  receive  premiums  from  the  policyholders,  by  exhibiting  a  receipt 
executed  at  and  furnished  from  the  home  office  ;  and  all  the  pre- 
miums that  were  paid  by  the  appellant,  except  one,  appear  to  have 
been  paid  upon  receipts  of  this  character.  The  record  does  not  dis- 
elose  the  slightest  evidence  to  justify  the  conclusion  that  the  appel- 
lant was  ever  induced  to  believe,  or  that  she  was  justified  in 
believing,  that  the  agent  possessed  authority  to  change  or  vary  in 
any  manner  the  terms  and  stipulaidons  of  the  contract,  and  if  he 
possessed  no  such  power  he  certainly  possessed  none  to  remit  a  f or- 
ieiture  and  revive  the  contract  after  it  had  lapsed  and  become  void, 
by  the  appellant's  own  default. 

The  principle  seems  to  be  weU  settled,  that  where  the  anthori^ 
of  the  agent  does  not  extend  to  making  a  new  contract  of  insur- 
ance, he  cannot  waive  a  forfeiture  and  revive  a  contract  that  has 
expired.  This  question  is  decided  in  a  well-considered  case  in  the 
Supreme  Oourtof  Oonnecticut,  where  it  was  held,  in  an  action  on  a 
life  policy  which  declared  that  it  was  not  to  be  binding  until  coun- 
tersigned by  the  agent,  and  delivered  and  the  advance  premium 
paid,  and  these  were  the  only  words  expressive  of  the  agent* s 
authority,  that  he  was  not  authorised  to  accept  a  subsequent  pre- 
mium after  the  time  at  which  the  policy  expired  by  reason  of  the 
non-payment  of  such  premium  at  the  proper  time.  Boutan  v. 
The  Am$r.  Mut  Life  Ins.  Oo.,  %6  Oonn.  542.  The  court>  in  the 
oourse  of  its  opinion  in  that  case,  said:  ''We  think  that  he  (the 
agent)  was  not  empowered  to  receive  any  premium  which  was  not 
paid  according  to  the  requirements  of  the  policy  that  is  in 
advance.  That  instrument  was  his  sole  guide  in  regard  to  what 
he  should  do  under  it.  The  contract  was  to  be  made  by  the 
defendants,  and  not  by  him,  excepting  in  the  capacity  of  their 
agent;  he  was  not  authorized  to  alter  or  vary  it,  or  depart  in 
any  respect  from  it,  or  dispense  with  the  fulfillment  of  its  condi- 
tions by  the  insured,  or  discharge  it,  or  revive  it  after  it  had  by 
its  terms  ceased  to  be  obligatory  on  his  principal,  by  a  waiver 
of  a  compliance  with  its  provisions  or  otherwise.  These  must  be 
done  by  the  parties  to  the  contract.  He  was  only  authorized  to 
act  in  pursuance  of  it,  and  then  so  far  only  as  it  gave  him  author- 
ity. He  could  exercise  only  the  power  delegated  to  him,  and  no 
power  is  delegated  to  him  to  depart  from  the  terms  of  the  policy. 
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It  surely  is  not  necessary  to  cite  books  to  show  that  an  agent,  an- 
thorized  only  to  execute  a  contract  in  behalf  of  one  of  its  parties, 
has  no  power  to  vary  it  or  dispense  with  its  execution  by  the  other, 
^r  that  one  authorized  by  a  person  to  receive  a  payment  of  a  sum 
of  money  from  another  on  and  pursuant  to  a  conditional  contract, 
which  requires  such  payment  to  be  made  at  a  specified  time,  ii 
thereby  empowered  to  autl^orize  or  waive  a  breach  of  such  oondi- 
tion/'  The  question  is  also  very  fully  considered  in  the  case  of 
Oaiair  v.  Ammioan  Lif0  In$*  ii  Trust  Co.,  33  N.  J.  487,  and  de- 
cided the  same  way. 

The  fact  that  the  agent  held  the  receipt  of  the  appellee,  trans- 
mitted to  him  from  the  home  office,  regularly  executed,  and  only 
requiring  to  be  oountenigned  by  him  to  enaUe  him  to  receive  the 
money  due  on  the  policy,  has  been  mudi  relied  on  as  evidence 
of  authority  in  the  agent  to  receive  the  overdue  premium,  and 
waive  the  forfeiture.  But  that  fact  most  be  taken  in  connection 
with  the  regular  oourae  of  dealing  between  the  home  office  and  the 
agent,  as  shown  by  the  appellant's  evidenoe,  and  also  in  connection 
with  what  is  expresdy  provided  for  on  the  face  of  the  policy.  It  ia 
not  to  be  presumed  that  the  receipt  was  transmitted  to  the  agent 
to  be  used  by  him  in  any  other  manner  than  as  required  and  author- 
iied  by  the  policy. 

S.  It  being  clea)r  that  the  agent  possessed  no  authority,  either 
express  or  implied,  to  waive  the  forfeiture  of  the  policy,  the  next 
question  is,  whether  the  appellee  has  adopted  or  ratified  the  act  of 
the  agent  in  receiving  the  premium  after  the  policy  became  for* 
teited.  This  depends  upon  the  circumstances  under  which  the 
premium  was  received  by  the  appellee. 

According  to  the  uncontroverted  evidence  in  the  case,  the  over- 
due premium,  upon  being  received  of  the  appellant  by  the  agent, 
was  entered  in  a  general  account  kept  by  the  latter  with  the  appel- 
lee,  without  any  entry  or  memorandum  disclosing  the  date  when 
received,  or  any  of  tiie  circumstances  attending  the  transaction, 
and  which  account  was  transmitted  to  the  appellee  on  the  Ist,  and 
received  by  it  on  the  dd  of  July,  187d.  The  record  does  not  dis- 
close the  dightest  evidence  that  the  appellee  possessed  any  informa- 
tion whatever  in  regard  to  the  appellant's  default  in  payment  of 
the  premium,  or  that  the  policy  had  become  forfeited  before  the 
piemium  had  been  received  by  the  agent,  until  some  time  after  the 
death  of  the  party  upon  whose  life  the  policy  was  issued.    In  order 
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to  fix  the  liability  of  the  appellee,  by  means  of  ratification  or  adop-^ 
tion  of  the  act  of  the  agent,  it  was  necessary  that  the  appellant 
should  have  made  it  appear  that  the  appeUee  possessed  knowledge^ 
at  the  time  of  the  alleged  ratification  or  adoption,  of  all  the  mate* 
rial  facts.  Without  eyidenoe  of  such  knowledge,  ratification  or 
adoption  cannot  be  imputed  to  the  appellee.  Adams  Express  Co. 
T.  Trsgoy  85  Md.  69 ;  Security  Ins.  Co.  t.  Fay,  22  Mich.  467;  &  0^ 
7  Am.  Rep.  670. 

In  this  important  particular  there  is  an  entire  fiiilure  of  eridence* 
Nor  is  there  any  eyidenoe  in  the  record  from  which  it  could  be  con- 
cluded that  the  appellant  had  been  deceived  as  to  her  rights  under 
the  contract,  farther  than  she  may  have  been  misled  by  her  own  ig- 
norance of  what  was  plainly  required  of  her  by  the  terms  of  the  con- 
tract On  the  contrary,  she  had  her  attention  specially  called  to 
the  rules  of  the  company,  and  was  fully  informed  by  the  letter  from 
the  appellee's  agent  of  the  15th  of  June,  1872,  of  tiie  consequences 
of  allowing  the  policy  to  lapse  by  non-payment  of  premium.  By 
that  notice  she  was  informed  that  if  the  policy  was  allowed  to  be 
forfeited  for  non-payment  of  premium  as  required  by  its  terms,  the 
risk  would  only  be  resumed  upon  a  new  medical  examination,  the 
certificate  of  which  to  be  filrst  submitted  to  and  approved  at  the 
home  office.  She  was  thus  fully  informed,  not  only  that  the  poUoy 
would  lapse  by  non-payment  at  the  time  stipulated,  but,  in  that 
event,  that  it  could  only  be  revived  by  the  consent  and  approval  of 
the  home  office  of  the  appellee;  thus  in  express  terms  excluding 
the  power  of  the  agent  to  revive  the  policy.  This  explicit  notifica- 
tion should  have  admonished  the  appellant  of  the  necessity  of  being 
punctual  in  observing  the  terms  of  the  policy.  By  her  letter  to  the 
agent,  of  the  28th  of  June,  inclosing  the  order  for  the  past-due 
premium,  she  admits  that  she  had  allowed  the  time  to  pass,  but 
excuses  her  delay  by  referring  to  her  difficulties  in  getting  money. 
However  strongly  this  may  have  appealed  to  the  indulgence  of  the 
appellee,  it  afforded  no  legal  justification  for  the  violation  of  an 
express  condition  of  her  contract 

It  was  strongly  urged  in  the  argument  for  the  appellant,  that  not- 
withstanding the  appellee  may  not  have  known  at  the  time  of  the 
receipt  of  the  account  from  the  agent,  embracing  the  premium  paid 
by  the  appellant,  nor  until  after  the  death  of  the  party  upon  whose 
life  the  policy  issued,  that  the  policy  had  lapsed  before  the  pv^ 
mium  was  paid,  yet  inasmuch  as  the  premium  thus  paid  was  not 
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taally  returned  before  suit  brought,  the  law  will  imply  an  adoption 
of  the  nnanthorized  act  of  the  agent,  and  that  the  appellee  is 
thereby  estopped  to  deny  the  agenfs  authority.  But  in  this  we  do 
not  agree. 

There  is  no  doubt  of  the  general  proposition,  that  if  an  unauthor- 
ized act  be  done  by  an  agent  in  the  name  of  his' principal,  when 
the  latter  is  oiice  fully  informed  of  what  has  been  done  in  his  behalf, 
he  is  bound,  if  dissatisfied,  to  express  his  dissatisfaction  within  a 
reasonable  time,  and^  as  &r  as  he  can,  to  restore  the  other  party  to 
his  former  position.  8  GreenL  Er.,  §  66.  But,  in  this  case,  the 
appellee,  within  a  reasonable  time,  indeed  at  once,  after  bein^  in- 
formed of  the  circumstances  attending  the  receipt  of  the  premium 
by  the  agent,  disclaimed  the  act;  and  although  the  money  was  not 
actually  returned,  the  appellee  was  notified  of  the  appellant's  claim 
for  the  amount  of  the  policy,  which  excluded  the  idea  that  the 
money  receiyed  for  the  premium  would  be  accepted  by  the  appellant 
in  return.  The  appellee,  however,  did  offer  to  furnish  the  appel- 
lant a  paid-up  policy  for  amount  of  premiums  received,  including 
that  paid  the  agent  on  the  28th  of  June,  1872;  and  as  this  would 
have  been  payable  at  once,  it  was  equivalent  to  an  offer  to  return 
the  money. 

In  the  case  of  the  Steam  Navigation  Go,  v.  Dandridge,  8  Oill  & 
Johns.  248)  an  action  on  a  contract  for  towing  vessels  and  cargo 
out  of  the  harbor  of  Baltimore,  by  the  defendant,  and  where  the 
question  of  the  agent's  authority  to  make  the  contract  was  involved, 
the  court  below  instructed  the  jury,  ''  that  if  the  consideration  for 
the  towing  out  of  the  plaintifPs  vessel,  as  agreed  on  between  J.  and 
M.,  was  collected  by  one  of  the  defendants'  agents,  on  their  way 
out  of  the  ice,  and  paid  over  to  the  defendants,  who  have  ever  since 
retained  the  same,  as  also  all  the  other  money  that  was  received 
from  the  other  vessels  towed  out  of  the  ice  at  the  same  time,  that 
then  the  said  facts  are  in  law  an  adoption  of  the  contract,  under 
which  said  money  was  paid  by  the  plaintiff,  and  that  said  contract 
is  as  binding  on  defendants  as  if  there  was  clear  evidence  of  a 
precise  authority  from  defendants  to  M.  to  enter  into  said  contract 
on  their  account."  That  instruction  was  pronounced  erroneous  by 
this  court,  because  the  jury  were  not  required  to  find  that  the 
defendants  knew  on  what  account  the  money  paid  to  them  was 
26oeived,  or  that  they  know  the  terms  of  the  contract  on  which  tne 
money  was  paid.     If,  said  the  court,  the  jury  failed  t:  find  eithet 
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of  those  &ct8,  and  they  were  not  instraoted  that  the  finding  of 
either  was  neoessarj,  they  were  not  at  liberty  to  find,  nor  was  it  aa 
inference  of  the  law,  that  the  defendants  adopted  the  contract  unler 
which  the  money  was  paid. 

The  ruling  in  that  case  is  qnite  applicable  to  this,  and  would 
seem  to  be  a  fall  answer  to  mach  of  the  Tery  able  argament  that 
was  made  for  the  appellant 

The  case  of  Miller  y.  The  Life  Ins.  Co.,  1%  Wall  285,  was  relied 
on  with  apparent  confidence  by  the  appellant's  counsel,  as  an 
authority  bearing  strongly  upon  some  of  the  positions  taken  by  him 
in  his  argument.  But  that  case,  when  examined,  will  be  found  to 
be  quite  distinguishable  from  the  present.  The  question  there  was» 
whether  a  waiyer  of  a  payment  in  cash  of  the  premium  had  or  had 
not  been  made;  and  as  the  court  below,  sitting  in  the  place  of  a 
jury,  had  found  as  matter  of  fact,  that  such  payment  had  been 
waived  by  the  company,  the  Supreme  Court  held,  that  the  correct- 
ness or  incorrectness  of  such  finding  was  not  open  to  review.  But 
the  defendant  had  offered  a  series  of  prayers,  upon  the  assumption 
that  there  was  no  authority  delegated  to  the  agent  to  waive  the 
cash  payment,  and  the  court  said,  that  upon  such  assumption,  if 
well  founded,  it  might  well  be  conceded  that  the  judgment  ought 
to  have  been  the  reverse  of  what  it  was.  And  in  concluding  their 
opinion,  the  court  say:  **  Conditions,  it  is  sometimes  said,  cannot 
be  waived  even  by  a  general  agent,  but  the  decisive  answer  to  that 
suggestion  in  this  case  is  that  the  policy,  when  properly  construed, 
does  not  contain  any  absolute  condition  that  it  shall  not  attach,  or 
be  operative  unless  the  cash  premium  is  first  paid  by  the  insured, 
and  in  the  absence  of  any  such  positive  condition  in  the  policy,  it 
is  not  necessary  to  enter  upon  a  discussion  of  that  topic."  So,  as 
we  may  perceive,  the  question  involved  in  that  case  was  qui^e  dif- 
ferent from  that  involved  in  the  case  before  us. 

Upon  the  whole  case,  we  are  clearly  of  opinion  that  the  :oHrt 
below  committed  no  error  in  granting  the  instruction  to  the  jury, 
that  there  was  no  evidence  before  them  upon  which  they  could  find 
that  the  forfeited  policy  had  ever  been  revived.  The  judgment 
therefore  must  be  aflSbrmed. 

Judgment  nffirmed. 


o^sss 


SUPREME    COURT 


or 


MISSOURI. 


SiATB  T.  BsAJTif oif » plaiiitifl  in  error. 

(BBlfo.tfc) 

Defendftnt  wm  ladloled  "  for  robbery  In  the  flnt  degroo/'  whieb  wm  *  miflal* 
ent  indielmeiit  for  laroeny.    Upon  the  trial   tbe  Jnrj  fonnd  bfan  goUtjr  of 

.  robberj  "  in  the  second  degree."  The  Tordici  wm  aet  aside,  as  there  were 
no  degrees  in  robberj.  Snbseqnentlj,  the  defendant  was  again  tried  npoo 
the  name  indictment  and  oonvicted  of  lareenj.  SM,  error ;  as  the  defend- 
ant eonld,  npon  the  first  trial,  have  been  oonvieted  of  either  robberj  or  lav* 
eenj,  bnt  was  lawfollj  oonTleted  of  neither,  the  Toidlet  operated  •■  na 
aeqnittaL 

TNDIOTMENT  for  robbery.    The  opimon  states  the  oaae. 

W*  P.  Johnson,  for  plaintifl  in  error. 

Ewing,  attomey-generaI»  for  the  people. 

WAGirsBy  J.  The  defendant  was  indicted  for  robbery  in  the  flrst 
degree.  A  trial  was  had  and  the  jury  brought  in  a  Tordiot  against 
him  of  robbery  in  the  second  degree.    The  jury  was  then  disohaigedt 
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and  the  court  snbseqnentljy  of  its  own  motion,  set  the  verdict  aside. 
The  defendant  then  made  his  motion  to  be  released  from  farther 
custody,  on  the  ground  that  he  had  been  acquitted  of  the  offense 
charged  against  him  in  the  indictment.  This  motion  was  over- 
ruled, and  at  a  succeeding  term  he  was  again  tried  and  convicted 
of  laioeny.  As  there  were  no  degrees  in  the  crime  charged  in  the 
indictment,  the  first  verdict  was  palpably  erroneous  and  not  respon- 
sive to  any  issue  presented.  But,  under  what  may  now  be  oonsid- 
ered  the  well-established  rule  in  this  State,  it  operated  as  an  acquit- 
tal of  the  offense  of  robbery  in  the  first  degree,  as  charged  in  the 
indictment,  and  the  only  question  to  be  considered  is,  whether  it 
was  competent  on  the  same  indictment  to  arraign  and  convict  the 
defendant  of  larceny. 

A  case  very  much  in  point  is  The  State  v.  Jenkins^  36  Mo.  372, 
where  it  was  held  that  a  party  indicted  for  robbery  in  the  first  de- 
gree could  not  be  convicted  of  robbery  in  the  second  degree,  and 
that,  in  such  a  case,  a  verdict  of  robbery  in  the  second  degree 
amounted  to  an  acquittal  of  the  charge  of  robbery  in  the  first  de- 
gree. But  it  was  said  that  the  indictment  contained  a  description 
of  the  offense  of  grand  larceny,  for  which  the  defendant  might  be 
tried.  The  indictment  in  this  case  contains  all  the  descriptive 
elements  necessary  to  constitute  the  crime  of  grand  larceny,  but  as 
the  defendant  was  not  convicted  of  that  offense  on  the  first  trial, 
but  of  a  whoUy  different  one,  can  he  ba  again  arraigned  and  tried 
for  it  now? 

Wharton  lays  it  down  as  a  settled  principle  that  an  acquittal  on 
an  indictment  for  a  greater  offense  is  a  bar  to  a  subsequent  indict- 
ment for  a  minor  offense,  included  in  the  former,  wherever,  under 
the  indictment  for  the  greater  offense,  the  defendant  could  have 
been  convicted  of  the  less;  and  that  an  acquittal  on  an  indictment 
for  robbery,  burglary  or  larceny  may  be  pleaded  to  an  indictment 
for  larceny  of  the  same  goods,  because  upon  the  former  indictment, 
the  defendant  might  have  been  convicted  of  the  larceny.  1  Whart 
Grim.  Law  (6th  ed.),  560. 

Bishop  sajrs,  that  '^  where  several  crimes  are  included  one  within 
the  other,  obviously  a  conviction  for  any  higher  one  bars  a  prooecn- 
tion  for  any  lower,  since  the  greater  includes  the  less.  And^  as  a 
general  rule,  the  same  consequence  follows  an  acquittal,  because 
generally  there  can  be  a  conviction  for  the  lower  on  an  indictment 
for  the  higher;  but,  sometimes,  owing  either  to  the  form  of  the 
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allegatioiiy  or  to  the  lower  offense  being  a  misdemeanor^  while  the 
higher  is  a  felony^  such  conyiction  cannot  be  had;  and  then,  though 
the  party  is  acquitted  of  the  higher,  he  may  be  indicted  for  the 
lower.  Thus,  a  trial  and  acquittal  for  a  robbery  bars  an  indictment 
for  larceny  of  the  same  property;  but,  where  the  rules  of  the  Eng- 
lish common  law  prevail,  no  acquittal  for  felony  can  bar  a  prosecu- 
tion for  misdemeanor. '^    1  Bish.  Grim.  Law  (3d  ed.),  g  887. 

In  Heikes  v.  The  CommantoeaUhy  2  Casey,  514,  it  is  held,  that 
where  a  defendant  has  been  once  tried  for  an  offense  upon  an  indict- 
ment, on  which  he  could  have  been  legally  convicted  and  sentenced, 
the  plea  of  autrefois  acquit  will  avail  him  on  a  second  indictment 
for  the  same  offense.  And  the  very  question  here  presented  came 
np  in  The  People  v.  MeOowan,  17  Wend.  386,  where  it  was  decided 
that  the  indictment,  although  for  a  robbery,  involved  the  question 
of  larceny,  of  which  the  prisoner,  under  that  indictment,  might 
have  been  convicted,  and,  as  the  prisoner  had  been  acquitted  of  the 
robbery,  he  had  also,  within  the  issue,  been  tried  and  acquitted  of 
tiie  laroeny.  As  in  the  present  case  the  defendant  might  have  been 
convicted,  upon  the  indictment,  of  either  robbery  in  the  first  degree 
or  grand  larceny;  yet,  as  he  was  convicted  of  neither  offense,  but  of 
an  entirely  different  one,  the  verdict  operated  as  an  acquittal,  and 
he  oonld  not  again  be  arraigned  and  tried  for  either. 

With  the  ooncurrence  of  the  other  judges,  the  judgment  mnit, 
therefore^  be  reversed. 


Ixum  T.  OiTY  OF  Spbihqfisld,  appellant 

'(Klfo.U»^ 

Mmrnkipal  eerportMon — ekange  of  grade  of  etreeU  —  turning  eurfaee  imler  em 

adjoining  lande. 

Municipal  oorpoiations  are  not  Uable  for  damages  for  so  altering  ih«  grade  ol 
■tieeto  aa  to  torn  the  aarface  water  apon  the  adjacent  lota,  thereby  li^aring 
them.* 

*  Bee  Cfty  qf  Aurora  v.  Aecd  (07  lU.  29),  11  Am.  Bep.  1;  also  Dilhm'a  Hon. 
Corp^  11 797-800. 
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AOTION  brought  in  the  Oreen  Oircnit  Court  to  reooTer  iBmxSge§ 
from  the  defendant  for  haying  so  carelesBly  improTed  and  ob- 
structed its  streets  as  to  cause  the  water  to  flow  into  plaintilPfl 
cellar,  by  which  he  was  damaged. 

The  petition  contained  two  counts,  but^  inasmuch  as  judgm^it 
was  rendered  in  favor  of  the  defendant  on  the  second  count,  from 
which  no  appeal  has  been  made,  it  need  not  be  noticed  by  this 
court 

The  first  count  in  the  petition,  after  stating  that  the  defendant 
is  a  municipal  corporation,  authorized  by  its  charter  to  pass  ordi* 
nances  to  open,  alter,  widen,  vacate,  grade  and  pave  its  streets  and 
sidewalks,  and  improve  the  same,  and  to  drain  and  keep  the  same 
clean;  and  to  build  sewers  on  or  in  said  streets  and  alleys,  and  to 
repair  and  keep  the  same  clean;  and  that  the  defendant  by  its  char- 
ter had  the  exclusive  control  of  all  streets,  avenues,  lanes  and 
alleys,  proceeds  to  aver  that  on  or  about  the  3d  day  of  May,  1870, 
the  plaintiff  was  the  owner  and  in  the  possession  of  a  lot  on  Boon- 
ville  street,  in  said  city,  with  a  brick  house  situate  thereon,  and 
which  fronted  on  said  street,  in  which  said  house  plaintiff  was  en- 
gaged in  the  business  of  selling  merchandise;  that  the  defendant 
on  or  about  the  1st  day  of  May,  1870,  and  subsequently  thereto, 
wrongfuUy  and  negligently  obstructed  said  street  and  highway  in 
front  of  said  business  house  of  plaintiff,  by  placing  stone,  gravel 
and  earth  in  the  same,  by  which  the  drain  or  gutter  in  which  the 
surface  water  falling  and  flowing  on  said  street  was  carried  off  from 
said  street,  was  fiUed  up  and  destroyed  ;  so  that  the  surface  water 
falling  and  flowing  on  said  street  was,  by  such  wrongful  and  Di- 
ligent act  of  the  defendant,  carried  and  flowed  into  the  cellar  in 
plaintiff's  said  house;  by  which  said  house,  and  the  goods  in  the 
oellar  thereof,  were  injured  and  damaged,  and  plaintiff's  business 
delayed  and  injured ;  by  all  of  which  plaintiff  avers  that  he  is  dam- 
aged in  the  sum  of  tl,000,  for  which  judgment  is  prayed. 

To  this  count  in  the  plaintiff's  petition  the  defendant,  in  its 
answer  thereto,  denies  that  it  is  by  its  charter  authorised,  empow- 
ered or  required  to  drain  the  streets  of  said  city,  or  to  build  sewers, 
or  to  keep  the  same  clean  and  in  repair,  except  so  far  as  may  be 
necessary  for  the  well-being  of  said  struts.  It  denies  that  at  the 
time  charged,  or  at  any  time,  it  wrongfully  or  negligently  ob- 
strnoied  said  Boonville  street,  in  front  of  plaintifl!'s  premises^  ss 
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charged ;  and  denies  that  it  ohstrncted  said  Boonyille  street  in 
front  of  plaintiff's  premises^  either  carelessly  or  nnlawfolly. 

The  defendant  then,  as  a  further  answer  to  said  first  count,  states 
that  on  the  19th  day  of  October,  1869,  it  by  the  city  council 
passed  an  ordinance  entitled,  ''  an  ordidance  changing  the  estab- 
Kshed  grade  of  Boonville  street  north  of  the  bridge/'  approved 
October  19th,  1869,  and  numbered  Ordinance  59,  by  which  ordi- 
nance the  then  established  grade  of  said  street  was  changed,  where- 
by said  street  was  to  be  raised  in  front  of  plaintiff's  said  house,  and 
^at  afterward,  on  the  Ist  day  of  May,  1870,  and  for  divers  days 
afterward,  in  pursuance  of  said  ordinance  and  for  the  purpose 
aforesaid,  and  none  other,  said  defendant  did,  under  the  supervision 
of  its  city  engineer,  deposit  the  stone,  earth  and  gravel  in  said  count 
complained  of  against  it,  and,  without  this,  said  street  was  by 
defendants  in  nowise  obstructed,  nor  was  any  supposed  gutter, 
channel  or  drain  in  any  manner  injured  or  destroyed;  and  it  denies 
that  any  such  deposit  as  is  charged  in  said  count  was  wrongfuUy, 
negligently,  or  carelessly  made,  or  that  plaintiff  was  injured  or 
damaged  by  any  wrongful  act  of  defendant  in  the  premises. 

To  the  affirmative  part  of  this  answer,  the  plaintiff  replied,  deny- 
ing the  passage  of  the  ordinance  set  forth  in  the  answer,  or  that 
the  work  named  in  the  answer  was  done  under  the  supervision  of 
the  city  engineer,  and  also  puts  in  issue  the  other  facts  stated  in 
the  answer. 

Motions  were  filed  by  the  respective  parties  to  strike  out  part  of 
the  answer  and  replication,  but  as  no  point  is  made  on  the  action  of 
the  court  in  reference  thereto,  they  need  not  be  noticed  here. 

A  jury  was  waived  by  the  parties,  and  a  trial  of  the  cause  had 
before  the  court.  It  appears  by  the  evidence  in  the  cause,  that 
Boonville  street  in  the  city  of  Springfield,  where  the  same  passes 
in  front  of  the  plaintiff's  lot  and  house,  is  situate  on  rather  low  wet 
ground  at  the  foot  of  a  hill  or  rising  land,  which  rises  from  the 
opposite  side  of  the  street,  from  where  plaintiff's  house  is  situated, 
and  perhaps  in  other  directions;  that  the  surface  water  falling  upon 
these  elevated  lands,  and  which  would  be  produced  by  the  melting 
of  snow  falling  thereon,  would  naturally  flow  down  upon  the  street 
and  along  the  street,  and  along  low  places  in  the  immediate  vicinity 
of  plaintiff's  house;  that  there  was  a  small  ditch  or  gully  along  the 
side  of  the  street  on  which  plaintiff's  house  was  situate,  ^ong  which 
the  surface  water  was  drained  off  and  prevented  from  accumu- 
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lating  around  the  plaintiffB  house  and  premises,  bat  that  a  kige 
quantity  of  the  surface  water  usually  ran  and  accumulated  in  said 
stioet;  the  same  being  rather  lower  in  the  center  than  at  the  edges 
of  the  street  This  water  softened  the  ground,  and  made  the  street 
a  muddy  and  inconvenient  highway.  It  appears  that  in  the  month 
of  May,  1870,  the  city,  in  pursuanoe  of  an  ordinance  passed  for  said 
purpose,  commenced  raising  the  grade  of  said  street  in  front  of, 
and  continuing  on  each  side  of  plaintiff's  house;  that  six  or  eight 
months  intervened  between  the  commencement  of  this  work  and 
the  time  it  was  finished  and  macadamized;  that  while  the  workmen 
were  placing  the  gravel,  stone  and  earth  upon  the  street,  they  placed 
the  small  stones  which  wore  mixed  with  the  earth  so  deposited  on 
the  street,  along  each  edge  of  the  street,  so  as  to  be  convenient  to 
be  used  in  macadamizing  the  street  after  the  grading  was  finished; 
that  in  doing  this  work  the  small  drain  along  the  side  of  the  street 
wliere  plaintiff's  house  was  situated,  became  filled  up  so  that  the 
water  could  not  pass  through  it;  that  while  this  work  was  being 
performed,  and  before  it  was  completed,  two  unusually  heavy  rains 
fell  upon  the  grounds  around  and  in  the  vicinity  of  pldntifTs 
house;  that  the  surface  water  was  caused  to  flow  over  the  elevated 
ground,  or  some  of  it  ran  from  the  hill  across  Boonville  street,  nnd 
other  waters  accumulated  from  other  directions  around  the  pi'op- 
erty  of  plaintiff  and  other  adjoining  proprietors;  that  the  water 
ran  around  the  house  of  the  plaintiff,  percolated  through  the  cellar 
wall  and  filled  his  cellar  some  two  or  three  feet  deep,  and  injured 
his  goods  to  the  amount  of  about  two  hundred  dollars.  It  was 
also  shown  that  this  water  would  probably  have  escaped  from  plain- 
tiff's premises  and  left  him  uninjured,  if  the  little  ditch  along  the 
side  of  the  street  had  remained  open. 

The  evidence  also  tended  to  show  that  plaintiff,  after  the  first 
rain  which  injured  his  cellar,  had  notified  the  city  authorities  of  the 
fact,  and  demanded  pay  for  the  damages,  and  there  was  some  talk 
between  the  plaintiff  and  the  street  commissioner  in  reference  to 
raising  the  sidewalk  in  front  of  plaintiffs  store,  but  that  nothing 
was  done  until  some  month  or  two  afterward,  when  the  street  was 
macadamized,  and  gutters  were  placed  along  the  sidewalk  on  each 
side  of  the  street  in  the  usual  way,  by  which  the  sarface  water  fall- 
ing and  running  upon  the  street  is  carried  off  and  no  further  injury 
apprehended.  One  witness  also  testified  that  if  the  earth  along  the 
edges  of  the  street  had  been  kept  the  highest,  so  as  to  confine  the 
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sarfaoe  water  falling  on  the  street,  and  that  coming  on  the  street 
from  the  elevated  ground  in  the  center  of  the  street,  the  damage 
would  not  have  happened  to  the  plaintiff,  and  he  gave  it  as  his 
opinion  that  that  would  have  been  the  proper  way  to  perform  the 
work.  On  the  part  of  the  defendant,  the  engineer  in  charge  of  the 
work  testified  that  the  work  was  performed  under  his  direction; 
that  he  understood  the  business  of  an  engineer,  and  that  the  work 
was  properly  performed  and  completed  as  soon  as  it  was  safe  to  do 
it,  as  the  made  earth  or  fill  in  the  street  ought  to  have  time  to  set- 
^e  before  the  macad^p  was  placed  on  it.  The  evidence  also  tended 
to  show  that  the  plaintiff  might,  by  a  very  trifiing  expense  of  less 
than  ten  dollars,  have  protected  his  injury  by  throwing  some  three 
or  four  wagon  loads  of  earth  around  the  wall  of  his  house,  so  as  to 
olevate  the  ground  around  it.  This  is  substantially  the  evidence  in 
the  case. 

Sixteen  declarations  of  law  were  asked  by  the  plaintiff,  and  seven 
by  the  defendant,  some  of  which  were  given  and  some  refused;  but 
it  will  only  be  necessaiy  to  notice  one  of  the  instructions  given  on 
the  part  of  the  plaintiff  in  order  to  dispose  of  this  case.  The  in- 
struction is  as  follows: 

1.  The  court  declares  the  law  to  be  that  if  defendant  could,  by 
the  exercise  of  ordinary  care  and  skill  in  the  grading  of  Boonville 
street,  have  so  done  such  work  as  not  to  cause  the  water  flowing 
on  such  street  to  be  forced  or  flowed  into  plaintifPs  premises  in  his 
petition  mentioned,  whereby  plaintiff  was  damaged,  it  was  defend- 
ant's duty  so  to  do,  even  at  a  reasonable  expense  to  defendant;  and 
if  through  carelessness  and  a  want  of  ordinary  caution  or  skill,  or 
prudence  and  foresight  in  defendant,  or  her  agents,  or  contractors, 
or  employees  in  the  execution  of  such  work,  defendant  omitted, 
failed,  refused  or  neglected  to  do  so,  she  is  liable  to  plaintiff  for  all 
damages  sustained  in  consequence  thereof." 

The  defendant  excepted  to  the  ruling  of  the  court  in  giving  this 
instruction. 

The  court  found  for  the  plaintiff  and  rendered  a  judgment  in  his 
favor  for  $225. 

The  defendant  filed  motions  for  a  new  trial,  and  in  arrest  of 
judgment,  setting  forth  all  the  usual  grounds  for  such  motions, 
including  the  rulings  of  the  court  before  excepted  to.  These  mo- 
tions being  severally  overruled,  the  defendant  made  its  several  ex- 
options  and  has  appealed  to  this  court. 

Vol.  X Vn.  —  82 
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Crawford  d  Cravens^  for  appellant. 
John  P.  Ellis,  for  respondent. 

V  iOiBB,  J.  (after  stating  the  foregoing  facts).    It  is  not  denied 
bj  the  defendant  in  this  case  that  manidpal  corporations  are  re- 
sponsible for  the  negligence  of  their  servants  and  agents  who  are 
employed  by  the  corporation  in  the  discharge  of  the  duties  author 
bed  or  imposed  on  them  by  law^  whenever  a  proper  case  arises. 

It  is  admitted  that  it  is  the  duty  of  the  authorities  of  a  dtj  Ut 
keep  the  streets  and  highways  therein  in  a  good  and  reasonably 
safe  condition  for  the  use  of  the  public  and  those  who  may  traytf 
thereon,  and  if  they  are  constructed  in  an  improper  or  unsafe 
manner,  or  negligently  left  out  of  repair,  and  in  a  dangerous  con* 
dition,  and  persons  are  injured  thereby  without  their  own  faulty 
the  corporation  is  liable  to  the  person  injured  for  the  dam* 
ages  sustained.  Corporations  are  also  liable  where  the  municipal* 
ity  engage  in  works  of  private  utility  to  the  corporation,  which  aie 
not  solely  for  the  public  use,  where,  by  such  works,  private  righte 
are  invaded,  or  private  property  injured. 

They  are  also  liable  for  injuries  resulting  from  the  careless  or  in- 
sufficient manner  in  which  they  construct  sewers  or  other  works  tif 
the  kind,  and  from  the  negligent  and  insufficient  manner  of  their 
construction,  or  for  carelessly  and  negligently  permitting  them  ta 
remain  out  of  repair,  by  which  damage  is  done  to  individuaU  or 
their  property. 

It  is,  however,  contended  by  the  defendant  that  the  plaintiiPt 
case,  as  made  by  his  petition  and  evidence,  does  not  come  wiihift 
any  of  these  predicaments,  or  within  any  predicament  out  of  wUdh 
a  liability  on  the  part  of  the  defendant  arises. 

The  action  in  this  case  is  brought  to  i^cover  damages  for  an 
injury  done  to  plaintiff's  house  and  goods,  consequent  on  the  negli- 
gence of  the  agents  and  servants  of  defendant  in  grading  a  public 
street,  which  was  being  graded  and  constructed  wholly  for  the  use 
of  the  public.  In  such  case,  no  right  of  action  accrues  to  persont 
'  having  property  fronting  on  the  street  improved,  unless  the  injury 
can  be  shown  to  have  resulted  from  the  negligent  or  improper  man- 
ner in  which  the  work  is  done  by  the  city  or  its  employees.  This 
has  been  the  settled  doctrine  of  this  State  ever  since  the  case  ot 
The  City  of  St.  Lcuis  v.  Gumo,  12  Mo.  414^  was  decided;  the 
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game  doctrine  being  re-affirmed  in  the  case  of  SchaUner  ▼.  Kansas^ 
CV^y,  decided  at  the  last  Jaly  term  of  this  conrt,  53  Mo.  162. 

The  petition  in  the  case  now  being  considered,  charges  that  the 
defendant  wrongfully  and  negligently  obstracted  a  public  highway 
(Boonville  street),  in  front  of  plain  idfPs  property  and  house  by 
placing  stone,  gravel  and  earth  in  the  same,  by  which  the  drain 
channel,  or  gutter,  in  which  the  surface  water  falling  and  flowing 
on  said  street  was  carried  off  from  said  street,  was  filled  up  and 
destroyed,  so  that  the  surface  water  falling  and  flowing  on  said 
street  was,  by  such  wrongful  act,  negligence  and  carelessness  of 
defendant,  carried  and  flowed  into  the  cellar  in  plaintiff's  house, 
injuring  the  same,  etc. 

It  will  be  seen  that  the  particular  carelessness  and  negligence 
complained  of,  and  by  which  the  plaintiff  claims  to  have  been  dam> 
aged,  was  the  filling  of  the  drain  or  gutter  on  the  side  of  the  street, 
which  carried  off  the  surface  water  which  fell  upon  the  street,  so 
that  the  water  was  caused  to  flow  from  the  street  into  plaintiff^ 
lot  and  around  his  house.  The  evidence  shows,  that  the  earthy 
gravel  and  stone  were  placed  on  the  street  in  grading  and  macad- 
amizing the  street ;  that  the  work  was  delayed  for  a  while  after  the 
earth  was  placed  in  the  street,  in  order  to  give  it  time  to  settle 
before  the  street  was  macadamized,  and  that«  when  it  was  so  nuMK 
adamized,  gutters  were  made  at  the  sidewalks  which  carry  off  the 
water.  It  is  assumed  by  the  plaintiff,  that  it  was  the  duty  of  the 
city  to  keep  a  drain  or  gutter  open  while  the  work  was  being  done, 
so  as  to  prevent  the  flow  of  the  surface  water  of  the  street  in  and 
upon  the  plaintiff's  premises,  and  that  this  was  negligently  omitted 
by  the  defendant,  whereby  it  became  liable  to  the  plaintiff  for  the 
damage  received  from  the  water  which  flowed  upon  the  premises 
and  into  his  cellar. 

The  whole  case  seems  to  have  been  tried  by  the  oourt  upon  this 
supposition.  The  court  declared  the  law  to  be,  that  if  the  defend- 
ant could,  by  the  exercise  of  reasonable  diligence  and  skill  in  the 
grading  of  the  street,  have  done  such  work  so  as  not  to  cause  the 
water  flowing  on  such  street  to  be  flowed  into  plaintiff's  premises, 
it  was  defendant's  duty  to  do  so,  even  at  a  reasonable  expense  to 
defendant ;  and  if  it  carelessly  or  negligently  omitted  so  to  do,  it 
it  is  liable  for  the  damages  sustained.  This  assumes  that  it  was 
the  duty  of  the  city  in  the  grading  of  a  public  street  to  so  grade 
it  as  to  prevent  the  surface  water  from  flowing  upon  the  lots  of 
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the  adjoining  proprietors,  and  that  it  was  negligence  in  the  city 
not  to  have  done  so,  for  which  it  is  liable.  I  think  it  will  be 
found,  by  reference  to  the  anthorities,  that  no  sach  liability 
exists.  A  liability  would  exist  against  a  city  for  fiUiiig  mp  or 
damming  back  a  stream  of  running  water,  so  that  it  would  over- 
flow its  banks  and  flow  upon  the  land  of  another ;  but  a  very  dif- 
ferent rule  exists  with  reference  to  surface  water.  Judge  Dillok, 
in  his  work  on  Municipal  Corporations,  says:  ^'It  is  clear  that  there 
is  no  liability  on  the  part  of  a  municipal  corporation  for  not  exer- 
cising powers  it  may  possess  to  improve  streets,  and,  as  a  part  of  such 
improvement,  to  construct  gutters  or  provide  other  means  of  drain- 
age for  surface  water  so  as  to  prevent  them  from  flowing  upon  the 
adjoining  lots.  And,  even  where  the  work  of  graduating  the  streets 
is  entered  upon,  there  is  not  ordinarily,  if  ever,  any  liabilify  to  the 
adjoining  owner,  growing  merely  from  the  non-action  of  the  corpo- 
ration in  not  providing  means  for  keeping  surface  water  from  prop- 
erty situate  below  the  established  grade  of  the  street''  DilL  Mun. 
Corp.,  §  799;  Oannon  Y.Hargadan,  10  Allen,  106;  Ooudale  v.  TuHh, 
29  K  Y.  469;  FrafMin  v.  Fisk,  18  Allen,  211;  Turn^  v.  Dart- 
mouthy  id.  291:  7  id.  19. 

In  the  case  of  Wihan  v.  The  Mayor  of  the  City  of  New  York,  1 
Denio,  595,  the  plaintiff  owned  property  at  the  comer  of  a  square; 
being  bounded  on  two  sides  by  streets,  the  surface  water  could  con- 
veniently run  off  from  plaintiff's  property,  leaving  it  dry  and  anin« 
jnred.  The  city  graded  both  of  the  streets  on  the  sides  of  plaintiff's 
lot,  thereby  wholly  obstructing  the  flow  of  the  surface  water,  by 
which  it  accumulated  on  the  plaintiff's  lot  tA>  his  damage,  the  city 
having  failed  to  construct  a  ditch  or  sewer  by  which  the  wat^ 
could  be  conveyed  off.  It  was  held  in  that  case,  that  the  plaintiff 
had  no  remedy,  although  it  was  charged  in  that  case  as  in  this,  that 
the  street  had  been  so  carelessly  graded  as  to  prevent  the  flow  of 
the  water  from  the  premises.  In  the  opinion  in  that  case,  the  case 
of  City  of  New  York  v.  Furze,  8  Hill,  612,  referred  to  and  relied 
on  by'  the  plaintiff  in  this  case,  is  commented  on  and  disapproved. 
In  the  case  of  The  City  of  St.  Louie  v.  Gumo,  12  Mo.  414,  this 
court  referred  to  the  case  of  Wilson  v.  The  Mayor  of  the  OUy  of 
Neio  Yorky  with  approval,  and  clearly  held  in  a  case  deemed  to  be 
identical  in  principle  with  this  case,  that  the  city  was  not  liabl& 
The  case  of  Rose  v.  City  of  8t  Charles,  49  Mo.  510,  referred  to  by 
plaintiff,  does  not  conflict  with  the  authorities  above  eitad.    The 
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opinion  in  that  case  was  predicated  upon  the  ground  that  the  water 
diverted  was  not  surface  water^  but  a  stream  of  water  with  defined 
banks,  though  not  strictly  what  is  Called  a  living  stream  of  water. 
In  the  case  of  Thurston  v.  City  of  St.  Joseph,  51  Mo.  510;  S.  G.,  11 
Am.  Rep.  463,  the  only  point  decided  was,  that  the  city  was  liable 
for  negligently  permitting  a  sewer  in  the  streets  of  the  city  to  be 
and  remain  out  of  repair  and  by  negligence  in  its  oonstraction,  by 
which  damages  resulted. 

The  theory  upon  which  the  court  tried  this  case,  being  in  con- 
flict  with  the  law  in  reference  to  the  obstruction  of  the  flow  of  sui^ 
face  water,  and  that  being  the  only  wrong  complained  of  in  the- 
petition,  it  follows  that  the  judgment  must  be  rerorsed. 

Judge  A^AMB  dissents;  the  other  judges  concurring^  the  JQd|^ 
ment  is  reversed  and  the  cause  remanded. 


OiLLnr,  appellant^  y.  Thi  Missoma  Vallbt  Bailboao  Ckm- 

PAWT. 

CMlfalUD 

OarporatUm^KabUUiffcr  maUeioms  prosmMiim^ 

A  lailroad  eorporation  Ib  not  liable  for  a  malldoiifl  proseeatloa  Inftitiited  hf 
one  of  its  offloen  against  an  employee  for  alleged  embenlement  of  its  f  aiid% 
sach  prooecntion  being  uUra  mres, 

ACTION  to  recover  damages  for  malicious  prosecution. 
The  petition  charges  that  defendant  is  a  corporation  duly 
incorporated,  etc.;  that  said  company  had  in  its  employ  as  its 
agent  one  Joseph  S.  Ford,  who  was  chief  secretary  and  treasurer 
of  said  company,  and  so  acted  as  its  agent  in  the  line  and 
scope  of  his  authority  at  the  time  of  the  injuries  hereinafter 
mentioned,  and  who,  by  virtue  of  said  oflSce,  had  control  and 
management  of  the  receipt  and  disbursement  of  the  i!unds  of 
said  company;  that  plaintifF  was  in  the  employ  of  said  company 
in  the  capacity  of  clerk,  and  had  the  control  and  management 
of  oertain  funds,  and  had  the  management  and  disbursement 
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of  certain  receipts  and  funds  of  said  company^  under  the  control 
and  direction  of  said  Ford^  who  was  his  superior  officer  in  that 
respect;  that  defendant,  on  the  22d  day  of  July,  1869,  hy  virtue  of 
an  affidavit  made  by  said  Ford,  while  acting  in  the  line  and  scope 
ol  ^  is  authority,  did  maliciously  and  corruptly  cause  the  said  plaiu- 
tiff  to  be  arrested  and  imprisoned,  for  the  embezzlement  of  certain 
funds  of  said  company,  of  which  said  Ford  had  control  as  agent  of 
said  defendant  aforesaid,  did  then  and  there  before  one  A.  Saltz- 
man,  a  justice  of  the  peace  in  and  for  Washington  township  in 
Buchannan  county,  while  acting  in  the  line  and  scope  of  his  author- 
ity, make  and  file  with  said  Saltzman  his  affidavit,  and  charge  that 
plaintiff  had  embezzled  and  converted  to  his  own  use,  without  the 
consent  of  said  railroad  company,  a  large  amount  of  money,  to-wit: 
Five  hundred  dollars,  the  property  of  said  company,  which  said 
defendant  alleged  had  come  into  his  possession  and  control  by  virtue 
of  his  employment  as  clerk  of  said  company;  that  said  Ford,  while 
acting  in  the  line  and  scope  of  his  authority  for  said  company,  did 
further  charge  that  plaintiff  had  embezzled  and  converted  to  his 
own  use.,  without  the  consent  of  said  company,  divers  other  moneys, 
etc.  (setting  out  the  particular  funds),  iJl  of  which  had  come  into 
his  hands  or  possession  by  virtue  of  his  employment  as  clerk  of  said 
company.  That  the  charges  so  made  by  said  Ford,  while  acting  in 
the  line  and  scope  of  his  authority  as  agent  of  said  company,  he,  the 
said  Ford,  well  knew  to  be  false  and  malicious,  yet,  notwithstand- 
ing, the  said  defendant,  by  its  agent,  as  aforesaid,  caused  said  justice 
of  the  peace,  who  was  then  a  duly  elected  justice  of  the  peace  in 
said  county,  and  had  full  power  for  said  purpose,  to  issue  a  warrant 
for  the  arrest  and  imprisonment  of  plaintiff  upon  said  charge;  that 
a  warrant  was  issued  at  the  instance  of  defendant  upon  said  false 
and  malicious  charge,  and  plaintiff  arrested  and  hold  in  custody 
thereunder,  etc. ;  that  defendant,  well  knowing  said  charge  to  be 
false,  caused  the  proceedings  to  be  commenced  in  the  name  of  the 
State  of  Missouri,  etc. ;  that  plaintiff  was  afterward  fully  acquitted 
and  the  proceedings  dismissed. 

The  petition,  after  charging  other  acts  in  aggravation  of  dam« 
ages,  etc.,  and  a  want  of  any  reasonable  cause  for  the  proeecationy 
concluded  by  praying  judgment  for  damages. 

The  defendant  in  its  answer  fully  denies  the  material  all^gationa 
in  the  petition,  and  as  a  further  answer  sets  up  as  a  aeparate  defense 
to  the  action,  that  said  defendant  had  roasonable  and  probable  caoaa 
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ioT  the  charge  alleged  in  said  petition,  and  for  charging  that  plain- 
tiff had  heen  guilty  of  embezzlement  as  charged  in  the  petition, 
^nd  the  answer  farther  charged  that  the  petition  did  not  state  facti 
oroffioient  to  constitute  a  cause  of  action.  A  replication  was  filed 
denying  the  new  matter  set  up  in  the  answer. 

The  cause  afterward  came  on  to  be  heard,  and  after  a  jury  had 
been  impaneled  to  try  the  cause,  the  plaintiff  offered  evidence  which 
it  is  admitted  was  competent  to  prove  the  facts  stated  in  the  peti* 
iion.  This  evidence  was  objected  to  on  the  ground  that  the  facts 
stated  in  the  petition  were  not,  in  law,  sufficient  to  constitute  a 
cause  of  action  against  the  defendant  The  court  sustained  the 
objection,  and  excluded  all  evidence  in  the  case.  After  this  the 
plaintiff  suffered  a  nonsuit  with  leave  to  move  to  set  the  same 
^de,  which  said  motion  was  afterward  made  and  overruled  by  the 
<M>urt,  when  the  plaintiff  excepted  and  appealed  to  this  court. 

ffiU  dt  Oattwr  and  Loan  A  Van  Waiers,  for  appellant 

B.  F»  StringfMaw  and  EM  dt  Oliver ^  for  respondent 

VOBIBB,  J.  (after  stating  the  foregoing  fiu^ts).  It  will  be  seen 
that  the  only  question  involved  in  this  <»se  is,  whether  a  railroad 
•corporation  in  a  case  like  this  is  liable  to  the  party  injured  for 
a  malicious  prosecution  instituted  by  their  agent  in  the  name  of 
the  State.  It  is  contended,  by  the  defendant,  that  a  corporation  is 
not  capable  of  malice,  and  tiiat  therefore  no  such  action  can  be 
maintained  against  it 

In  the  case  of  Childs  v.  The  Bank  of  the  State  of  Missouri^  17 
Mo.  213,  the  same  question  involved  in  this  case  was  before  the 
court,  and  if  we  are  to  adhere  to  the  reasoning  of  the  learned  judge 
who  delivered  the  opinion  of  the  court  in  that  case,  the  present  case 
must  be  decided  in  favor  of  the  defendant,  and  the  judgment  ap- 
pealed from  in  this  case  be  affirmed.  But  we  are  urged  by  the 
plaintiff  to  reconsider  that  decision.  The  plaintiff  insisting  that 
the  law  on  the  subject  of  corporations  has  been  by  the  courts  of  the 
country,  since  that  decision,  so  modified  as  to  conform  the  decis- 
ions of  the  courts  to  the  advanced  condition  of  the  country,  and 
that  the  law  as  ruled  in  that  case  should  be  so  modified  as  to  coo^ 
form  to  the  recent  decisions  of  our  sister  States  on  the  same  suu- 
jeot    It  must  be  admitted  that  within  the  last  few  years  the  great 
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inci-ease  in  the  number  of  corjtorations,  by  which  the  greater  part 
of  the  commercial  business  of  the  country  is  being  transacted, 
assuming,  as  they  do,  all  the  functions  of  indiyidaals,  has  induced 
a  tendency  in  the  recent  adjudications  on  the  subject,  to  assimilate 
the  rights  and  duties  of  corporations  to  the  rights  and  duties  of 
natural  persons,  and  to  hold  corporations  as  r68|k>nsible  for  the  acts 
of  their  agents  within  the  scope  of  their  authority,  and  within  the 
scope,  power  and  objects  of  the  creation  of  the  corporation,  just  in 
the  same  manner  and  to  the  same  extent  as  if  they  were  natural 
persons.  It  is  said  in  the  opinion  delivered  in  the  case  of  ChUd$ 
y.  The  Bank,  before  referred  to,  that  **  the  bank  is  a  corporation, 
it  cannot  utter  words,  it  has  no  tongue,  no  hands  to  conunit  an 
assault  and  battery,  with  no  mind,  heart  or  soul  to  be  put  into  mo- 
tion by  malice.  Therefore,  if  it  was  an  action  for  an  assault  and 
battery,  or  for  a  malicious  prosecution,  or  for  slander,  we  should 
at  once  say  that  such  could  not  be  maintained."  I  think  this  lan- 
guage is  too  general  and  extensive,  and  the  current  of  the  modem 
authorities  do  not  go  to  that  extent.  It  seems  to  be  held  by  the 
best  considered  and  the  current  of  modem  aathorities,  that  there 
are  many  cases  in  which  corporations  may  be  made  liable  for 
assaults  and  batteries  committed  by  their  agents,  for  libels  pub- 
lished by  their  agents,  and  even  for  malicious  prosecutionB  insti- 
tuted by  their  agents;  provided  in  all  such  cases  that  the  act  done 
comes  within  purview  of  the  objects,  purposes  and  powers  of  the 
corporation,  uiider  its  charter,  and  provided  that  the  act  of  the 
agent  is  within  the  scope  of  the  authority  conferred  on  him,  or  ie 
ratified  by  the  corporation. 

In  the  case  of  Biggins  v.  The  Wdtervliei  Turnpike  Oomptmjf,  46 
N.  Y.  33 ;  S.  0.,  7  Am.  Bep.  293,  the  action  was  brought  to  reoover 
damages  by  one  who  had  been  wrongfully  ejected  from  a  railroad 
oar  by  the  conductor.  It  was  held  that  the  railroad  company  wae 
responsible  in  damages  for  the  wrongful  acts  of  its  servants,  if  such 
acts  were  committed  in  the  business  of  the  company,  and  within 
the  scope  of  the  servant's  employment,  and  this,  though  the  ser- 
vant had  departed  from  his  instructions  in  committing  the  act;  and 
that  it  made  no  difference  that  there  was  justifiable  cause  to  eject 
the  passenger  from  the  car,  if  excessive  force  was  used  in  so  doing. 
The  case  of  Whitfield  v.  The  Sofdh  Eastern  Baihoof  Company,  M 
Eng.  Com.  Law,  1 13,  was  an  action  brought  by  the  plaintiff  against 
the  railroad  company  for  a  libeL     It  was  chai^ped  in  the  dedara- 
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tion  that  the  defendants  were  the  proprietors  of ,  and  by  their  ser- 
▼ants  and  agents  managed  and  oonduoted,  a  certain  system  of  eleo- 
trie  telegraphy  npon,  along  and  over  their  line  of  railway,  for  the 
porpose  of  enabling*  and  so  as  to  enable,  the  defendants  to  trans- 
mit messages  from  one  to  another  of  their  stations;  and  thtft  de- 
fendants  from  time  to  time  transmitted  thereby,  and  had  the  oare 
and  oastody  of  aU  messages  transmitted ;  that  the  plaintiffs  were 
bankers,  issuing  notes,  reoeiying  deposits,  etc;  that  defendants, 
before  the  commencement  of  the  snit,  wrongf nlly,  falsely  and  mali- 
eionsly,  by  means  of  such  telegraphic  dispatches  sent  to  said  sev- 
eral stations,  published  the  said  libdoos  matter  complained  of, 
eio. 

The  declaration  was  demurred  to.  It  was  held  by  the  court  that 
express  malice  was  not  necessary  to  be  proved,  that  it  was  only 
requisite  to  prove  the  wrongful  act,  and  malice  would  be  implied, 
and  at  least  as  some  of  tlua  counts  imputed  negligence  in  the  trans- 
mission of  the  dispatches  the  demurrer  ought  to  be  overruled.  It 
was  also  held  in  the  case  of  The  Philadelphia,  WUminfftim  and  Bal- 
timore R.  R  Co.  v.  Quigley,  21  How.  (U.  8.)  202,  that  the  railroad 
company  was  liable  in  an  action  for  a  libel  published  by  the  direct- 
ors of  the  company  in  the  course  of  their  business,  which  injuriously 
reflected  on  a  stranger  to  the  company.  In  the  case  of  Coleman  v. 
New  York  and  New  Haven  R.  ROo.,  106  Mass.  160,  the  plaintiff 
sued  the  company  for  injuries  received  by  plaintiff,  by  an  assault 
and  battery  committed  by  the  servants  of  the  defendant,  in  expel- 
ling the  plaintiff  from  a  car  which  he  was  wrongfully  in,  and  from 
which  they  had  a  right  to  expel  him.  It  was  held  by  the  court 
that  the  plaintiff  could  recover  for  injuries  received  by  unnecessary 
violence  used  by  said  agents  in  his  expulsion,  in  which  he  was  dam- 
aged, although  said  violence  was  willful  on  the  part  of  the  agent; 
and  to  the  same  extent  is  the  case  of  Moore  v.  Fifchhurg  R,  R.  Co^ 
4  Oray,  465.  And  in  a  late  case  in  California  it  has  been  held  that 
^*  the  directors  of  a  corporation  are  its  chosen  representatives  and 
constitute  the  corporation  to  all  purposes  of  dealing  with  others ; 
what  they  do  within  the  scope  of  the  objects  and  purposes  of  the 
eori>orations,  the  corporation  does.  If  they  do  an  injury  to  another, 
though  it  involves  in  its  commission  a  malicious  intent,  the  cor- 
poration must  be  deemed  by  imputation  to  be  guilty  of  the  wrong 
and  answerable  for  it  as  an  individual  would  be  in  such  cases.** 
Maynard  v.  Firemen'e  Fund  Immrance  Co.,  34  Gal.  48.     In  the 
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oaae  of  Ocodtpeed  v.  The  East  Haddam  Bank,  22  Conn.  bM, 
the  action  was  founded  on  a  statute  of  the  State  of  Gonneo- 
tieut  to  prevent  Tezatious  suits,  but  which  was  subject  to  the 
same  general  principles  as  actions  on  the  case  for  malicioas 
prosecutions  at  common  law.  The  plaintiff  chaiged  that  the 
defendant,  the  ^^East  Haddam  Bank/'  a  corporation,  without 
probable  cause,  and  with  a  malicious  intent,  unjustly  to  vex,  harass, 
embarrass  and  trouble  plaintiff,  commenced  by  writ  of  attachment^ 
and  prosecuted  against  him,  a  certain  vexatious  suit  for  fraudulent 
representations  to  the  injury  of  said  bank,  and  which  action  re- 
sulted in  a  verdict  and  judgment  against  the  bank.  It  was  bald 
by  the  court  that  the  action  would  lie  and  that  the  plaintiff  could 
recover.  So  in  the  case  of  Ooddard  v.  Orand  Trunk  Railway^  % 
Am.  Bep.  39,  after  a  full  and  elaborate  review  of  all  of  the  cases  on 
the  subject,  it  was  held  that  a  corporation,  a  common  carrier  ol 
f)Hssengers,  is  responsible  for  willful  misconduct  of  its  servants 
toward  a  passenger,  and  that  where  the  servants  in  charge  of  the 
car  by  which  the  passenger  is  being  carried,  grossly  insult  and 
assault  the  passenger  thereon,  and  the  company  retain  the  servant 
in  its  employ,  the  company  will  be  liable  in  ezemplaiy  damages. 

I  might  refer  to  many  other  cases  to  the  same  purport  of  those 
already  referred  to,  but  it  would  be  useless  to  do  sa  Hie  cases 
already  named  are  sufScient  to  show  that  a  number  of  the  most 
respectable  authorities  now  assert  that  corporations  are  held  to  be 
liable  for  the  willf al  and  malicious  acts  of  their  agents  done  in  the 
course  of  their  employment,  and  that  for  the  willful  and  malidous 
acts  of  their  agents  exemplary  damages  may  be  recovered. 

This  court,  following  these  recent  decisions,  in  the  case  of  P^r- 
kins  V.  The  Missouri,  Kansas  and  Texas  Bailroad  Co.,  55  Ho. 
201,  held,  that  the  railroad  company  was  liable  for  a  willful  assault 
made  on  a  passenger,  by  the  conductor  of  the  train,  while  ejecting 
him  from  the  car  for  failing  to  pay  his  passage,  and  it  was  held  in  that 
case  that  where  the  conductor  willfully  used  unnecessary  violence  in 
ejecting  the  passenger,  by  which  the  passenger  was  injui^,  punitive 
damages  could  be  recovered.  It  may,  therefore,  now  be  considered  as 
settled,  so  far  as  this  court  is  concerned,  that  where  an  agent  of  a 
raib'oad  company,  acting  in  the  scope  of  his  authority  in  the  business 
of  the  company,  commits  unnecessary  acts  of  violence,  in  a  willful 
and  malicious  or  wanton  manner,  and  injury  ensues  therefrom,  the 
Aompany  is  liable  for  said  willful  acts,  and  that  in  suohoaae  punitive 
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damages  may  be  recovered.  It  will  be  seen  by  reference  to  all  of 
the  cases  before  referred  to,  that  the  acts  of  the  agents  for  which 
the  corporations  were  held  to  be  liable,  were  not;  only  in  the  scope 
of  tbe^snpposed  anthority  of  the  jMurticnlar  agent  committing  the 
act  comphiined  of,  but  that  the  act  done  by  the  agent  was  done  in 
the  performance  of  business  coming  within  the  purview  of  the  ob- 
jects and  purposes  for  which  the  corporation  was  created  and  the 
powers  conferred  by  its  charter.  In  the  case  before  referred  to  in 
the  Connecticut  reports,  which  is  the  only  case.tp  which  our  atten- 
tion has  been  called  where  an  action  for  a  malicious  prosecution 
has  been  sustained  against  a  corporation,  the  action  complained  of 
was  a  civil  suit  by  way  of  attachment,  brought  by  the  corporatioui 
in  the  name  of  the  corporation,  to  recover  for  damages  to  the  prop- 
erty rights  of  the  corporation,  which  action,  it  was  charged,  had  been 
^i;oughtand  the  plaintiff's  property  attached  for  the  purposes  of 
vexation,  and  maliciously  brought  without  any  probable  cause,  eta 
It  is  very  clear  that  the  action  brought  in  that  cato  dame  within 
the  powers  of  the  corporation  to  sue  for  injuries  to  its  propertyi 
and  if  that  power  was  abused  and  perverted  to  malicious  purpofaeSy 
it  was  properly  held  that  the  corporation  should  be  held  liable  for 
whatever  damages  might  result. 

In  the  case  under  consideration  we  are  asked  to  go  one  step  far- 
ther, and  hold  that  a  corporation  for  railroad  purposes  is  liable  for 
s  malicious  prosecution,  instituted  by  its  agents,  against  an  indi- 
vidQal,  in  the  name  of  the  State,  for  a  crime  committed  against  the 
laws  of  the  State,  without  showing  that  any  power  was  given  to  the 
corporation  to  engage  in  such  prosecutions,  or  that  it  comes  within 
the  scope  of  its  general  powers  or  purposes.  This,  we  think,  cannot 
be  done.'  It  is  true  in  this  case  that  it  is  stated  in  the  petition  that 
the  corporation  caused  the  plaintiff  to  be  arrested,  and  that  it  was 
ic  the  scope  of  the  power  of  the  agents;  but  it  must  be  recollected 
that  the  stockholders  of  a  corporation  only  constitute  their  directors 
and  other  ofScers,  their  agents  in  their  corporate  capacity,  to  bind 
them  in  such  matters  as  come  within  the  objects  of  their  incorpo- 
ration, and  within  the  powers  granted  by  their  charter.  When  they 
act  wholly  outside  of  these  objecte  and  powers,  the  corporation  is 
not  bound.  It  is  certainly  not  within  any  usual  objecte  or  powers 
d  a  railroad  company  to  prosecute  criminally  offenders  against  the 
eriminal  laws  of  the  Stete,  and  it  is  not  pretended  that  any  such 
power  was  ever  specially  conferred  on  the  defendant  in  this  oaseL 
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And  it  oan  make  no  difference  that  the  defendant  in  this 

set  up  in  its  answer  that  there  was  reasonable  oaose  for  the  proanca 

tion.    Mali  y.  Lard,  39  N.  Y.  881. 

The  judgment  is  affirmed.    Judge  Adams  dissents.    The 
judges  concur. 


SxiiH  y.  CnT  Of  St.  Josifh,  appeUa&t 


Por  a  tort  oommittod  upon  a  wUb  twosetloiis  will  lis,  one  bjths  haslMad 
for  loM  of  lenrlee,  expense,  ete.,  and  the  other  hj  the  hnsbaad  and  wlis  im 
the  injofy  to  the  person. 

A  OTION  for  damages.    The  opinion  states  the  oaae. 

CkandUr  d  Siermtm,  ton  appellant 

Vinegari  d  Loa$if  for  respondent 

WAOinBy  J.  This  was  an  action  instituted  by  the  plaintiff  to 
recover  damages  for  the  loss  of  the  senrioes  of  his  wife,  and  neoes- 
sary  expenses  of  medicine,  doctor's  bills  and  nurse  hire  paid  out  bj 
him,  in  consequence  of  an  injury  to  her  which  is  all^g^  to  hafe 
been  occasioned  by  the  n^ligence  of  the  defendant  The  chaige 
is,  that  the  injury  to  the  phiintiff's  wife  was  the  result  of  her  falling 
down  an  embankment  in  one  of  the  streets  of  the  defendant,  which 
was  n^ligently  left  in  an  exposed  and  dangerous  condition.  One 
branch  of  this  case  has  previously  been  in  this  court  Bmifk  t. 
City  of  St.  JoMph,  45  Mo.  449.  There  the  proceeding  was  in  fiiTor 
of  ^e  wife  as  the  meritorious  cause  of  action,  the  husband  being 
joined  with  her  under  the  requirements  of  the  statute,  to  recover 
damages  for  the  personal  injuries  and  physical  suffering  that  she 
sustained.  But  the  petition  was  founded  upon  the  same  accident, 
and  the  same  questions  in  regard  to  defendant's  liability  and  n^* 
genoe  arose  in  that  case  that  arise  here. 
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The  rules  of  law  then  laid  down  were  strictly  conformed  to  and 
pursned  in  the  trial  of  this  case,  on  the  questions  of  defendant's  lia> 
bility  and  negligence,  and,  therefore,  it  is  unnecessary  to  review 
them  at  the  present  time. 

There  is  one  point  of  objection  raised  to  the  sufficiency  of  che 
petition,  on  the  ground  that  it  is  not  aUegod  that  the  city  had 
graded  or  improved  the  street  where  the  injury  occurred,  but  this 
objection  is  not  maintainable.  The  petition  is  not  drawn  very  pre- 
cisely or  accurately,  but  it  contains  an  allegation  that  before  the 
accident  happened  the  defendant  had  certain  hands  and  workmen 
engaged  and  employed  in  grading  the  street,  aud  that  they  graded 
it  in  such  a  manner  as  to  leave  a  perpendicular  embankment  which 
was  the  occasion  of  the  injury.  This  averment,  though  vexatiously 
inartificial,  stated  essentially  the  fact  that  the  defendant  had  com- 
menced and  been  engaged  in  grading  the  street,  and  left  no  doubt 
as  to  what  the  pleader  intended. 

The  main  questions,  however,  relied  on  for  a  reversal  of  this 
judgment  are,  that  the  former  judgment  was  a  bar  to  the  main- 
tenance of  this  action,  and  that  the  court  erred  in  its  instruction 
in  reference  to  damages.  The  judgment  rendered  in  favor  of  plain- 
tiff and  wife  in  the  former  suit  was  solely  for  the  damages  resulting 
to  the  wife  in  consequence  of  the  injuries  received  by  her.  She 
was  the  meritorious  cause  of  the  action,  and  the  husband  was 
merely  joined  under  the  provisions  of  the  statute  to  enable  her  to 
sue.  But  the  damages  there  were  strictly  confined  to  her  personal 
injuries,  and  the  expenses  incurred  by  the  husband,  and  loss  of  ser* 
vice,  which  constitute  the  foundation  of  this  action,  were  not  in 
that  case.  In  some  of  the  New  England  States,  under  the  provis- 
ions of  statutes  regulating  the  subject,  it  is  held  that  but  one  action 
can  be  maintained.  Those  statutes  permit  all  the  damages  incident 
to  and  growing  out  of  the  injury  to  be  recovered  in  the  same  suiti 
They  provide  for  but  one  action.  But  in  the  other  States,  where  no 
auch  statutory  regulations  exist,  a  contrary  doctrine  is  held*  In  the 
case  of  McKinney  v.  Western  Stage  Co.y  4  lowa^  420,  the  court  says: 
**  We  suppose  that  at  common  law  the  rule  is  well  settled  that  for 
an  injury  to  the  person  of  a  wife  during  coverture,  by  battery,  or  to 
her  character  by  slander  or  any  such  injury,  the  wife  must  join 
with  the  husband  in  the  suit  When,  however,  the  injury  is  such 
that  the  husband  receives  a  separate  loss  or  damage,  as,  if  in  con- 
sea  uenoe  of  the  battery,  he  has  been  deprived  of  her  society,  or  hat 
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been  put  to  ezpenBe,  he  may  bring  a  separate  action  in  his  own 
name.  Barnes  v.  ffurd,  11  Mass.  59 ;  Levris  v.  Babcoek,  18  Johns, 
443  ;  2  Sand.  PI.  &  Ev.  568  ;  and  this  rule  we  do  not  understand 
to  be  changed  by  the  Oode.'' 

The  Indiana  court  holds,  also,  that  the  established  doctrine  i% 
that  for  a  tort  committed  upon  a  wife  two  actions  will  lie,  one  by 
the  husband  alone  for  the  loss  of  service,  expenses,  etc.,  and  the 
other  by  the  husband  and  wife  for  the  injury  to  the  person.  Rog^ 
era  y.  Smith,  17  Ind.  323 ;  Long  y.  Marriaonj  14  id.  595  ;  Ohio  A' 
M.  R.  R.  Co.  V.  Tindally  13  id.  366 ;  Boyd  v.  BlaisdeU,  15  id.  78. 

In  the  case  of  Fuller  v.  NaugeUuck  R.  R.  Co,,  21  Oonn.  557,  it 
was  said  that  it  was  clear  that  the  plaintiffs  could  not  recover  for 
the  wife's  personal  injury  and  also  for  the  expenses  of  her  cure  in 
the  same  action.  On  the  former  ground  of  damages,  the  husband 
would  have  no  interest,  while  the  latter  would  accrue  to  him  alone, 
and  so  the  two  claims  would  be  incompatible  with  each  other.  The 
same  principle  has  been  often  adjudged  in  different  cases  and  laid 
down  in  elementary  treatises.  Beeves'  Dom  Bel.  291 ;  Whitneg  t. 
Hitchcock,  4  Denio,  461;  Cowdm  v.  Wright,  24  Wend.  429;  Bart- 
ley  V.  Ritchtmyer,  4  N.  Y.  38;  Klingman  v.  Holmes,  54  Mo.  804. 

We  think  there  can  be  no  doubt  respecting  the  maintenance  of- 
the  action,  and  that  there  is  no  bar  in  consequence  of  the  previoili- 
recovery.  On  the  question  of  damages  the  court  instructed  the' 
jury  that  if  they  found  for  the  plaintiff  they  should  assess  his  dam-* 
ages  at  such  sum  as  was  shown  by  the  evidence  would  compensate 
him  for  the  expenses  he  had  necessarily  incurred,  in  nursing  and 
taking  care  of  his  wife  for  the  time  she  was  diseased  and  disabled 
on  account  of  the  injury  she  had  sustained  in  falling  oyer  the  em- 
bankment, including  compensation  for  his  services  in  waiting  upon 
her,  doctor's  bills,  and  cost  of  medicines,  and  also  for  the  loss  of  her* 
services  directly  resulting  from  the  injury.  The  only  serious  ob-' 
jection  made  to.  this  instruction  is  that  it  allows  the  plaintiff  to  re- 
cover compensation  for  his  services  in  waiting  upon  his  wife  during 
her  illness.  Under  all  the  circumstances  surrounding  this  case  I 
think  the  instruction  was  right.  The  evidence  shows  that  the 
wife's  thigh  bone  was  broken  by  the  fall;  that  for  two  months  she 
was  so  utterly  helpless  that  her  husband  had  to  be  constantly  at 
her  bedside  and  assist  her  even  to  move.  During  all  this  time  he 
did  not  take  off  his  clothes,  as  his  attentions  were  required  to  be 
onoeasing  and  unremitting.    The  husband  then  had  to  n^leot  all 
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his  business  to  perform  this  painfal  duty,  and  if  he  had  not  done  it 
m  person  he  would  have  been  under  the  necessity  of  hiring  some 
one  to  do  it  in  his  stead.  In  this  aspect  of  the  case,  therefore,  I 
think  the  instruction  was  justified. 

There  is  no  reason  for  interference  on  the  ground  that  the  dam- 
ages were  excessive.  The  verdict  was  for  t3,500,  and  the  wife  was 
confined  to  her  bed  for  a  year  before  she  could  even  get  around  the 
room  on  crutches;  she  was  constantly  using  medicine  all  that  time, 
and  under  the  attendance  of  physicians,  and  extra  servants  had  to 
be  employed.  Before  the  accident,  she  was  a  healthy  young  woman 
about  thirty-one  years  old  and  a  good  housekeeper,  and  superin- 
tended the  domestic  affairs  of  the  &mily,  and  did  all  the  sewing 
for  them.  She  had  a  family  of  six  small  children,  and  they  and 
her  husband  have  lost  the  benefit  of  her  services.  Seven  years  had 
elapsed  from  the  occurrence  of  the  injury  up  to  the  time  of  the 
trial,  hud  the  husband  for  that  length  of  time  had  been  de- 
prived of  her  services,  and  will  be  as  long  as  she  lives,  for  it  is  con- 
ceded that  the  accident  had  rendered  her  a  cripple  for  life.  Taking 
aU  these  things  together,  and  the  estimate  placed  upon  the  loss  of 
services  by  the  witnesses,  and  the  actual  expenses  laid  out  and  in- 
onrred  by  the  plaintiff,  we  are  not  prepared  to  say  that  the  jury 
placed  the  compensation  too  high* 

Wherefore  it  follows  that  the  judgment  must  be  affirmed.  All 
the  judges  concur. 

JudjfnmU  qfirm^d 


Dalt,  appellant,  v.  Thb  Butgebbs  ft  Dbotbbb'  Babk. 

I 

0|]fo.9U 

iijeiMy-'itoftfi<l!y^ftafiibfwwls<iiy>te/<yg^ 

Delendaat  leeelved  of  plaintiff,  for  celleetkm,  drafts  payable  in  another  Btate. 
and  sent  them  with  proper  instmctieas,  for  eoUectioa,  to  a  eorrespondeiit 
where  they  were  payable,  whom  defendant  belleTed,  after  dne  inquiry,  to  bt 
trustworthy.  The  eorrespondenteonverted  the  money  to  his  own  nse.  AM, 
that  the  defendant  was  not  liable  for  the  amoont  of  the  drafts.* 

*  QeeAyrauU  ▼.  Tne  Pae^  Bank  (N.  Y.),  7  Am.  Bep.  489. 


064  MISSOUKI, 


DaIjT  t.  ThA  Batchers  ft  Diotvii'  Bank. 


ACTION  to  recover  money.  The  defendant  in  this 
banking  corporation  authorized  and  created  by  the  lawB  at 
this  State,  and  as  sach  was  engaged  in  receinng  deposits  of  money 
and  securities,  buying  and  selling  exchange,  and  ooUeoting  dimftii 
bills  and  notes. 

The  petition  alleges  that  the  plaintiff,  on  the  19th  day  of  Octo- 
ber, 1867,  was  the  owner  of  five  different  drafts  drawn  on  different 
persons  and  firms  in  the  States  of  Arkansas  and  Mississippi,  for  sums 
amounting  to  about  1150  each  (each  of  which  was  particularly  de- 
scribed in  the  petition),  and  all  of  which  were  drawn  by  P.  Flani- 
gan  &  Co.,  payable  to  their  own  order  and  by  them  indorsed. 

The  petition  also  charges  that,  on  said  19th  day  of  October,  1867, 
plaintiff  deposited  said  drafts  with  the  defendants  for  collection, 
and  that  defendant  agreed  and  undertook  to  collect  at  the  current 
rate  of  exchange;  that  the  aggregate  amount  of  said  drafts  was 
1732.19;  that  the  defendant  refused  to  account  to  plaintiffs  for  the 
drafts,  although  a  reasonable  time  had  elapsed  since  their  deliveiy 
to  defendant  for  collection  or  return,  and  that  defendant  had  re- 
fused to  pay  plaintiff  the  amount  of  said  drafts  or  to  return  the 
same;  that  defendant  has  collected  the  amount  of  the  drafts  and 
has  thereby  become  liable  to  pay  the  amount  thereof  to  plaintiff, 
for  which  judgment  is  prayed. 

The  defendant  in  its  answer  denies  that  it  agreed  to  collect  the 
drafts  named  in  the  petition,  or  that  it  refused  to  account  to  plain- 
tiff therefor,  or  that  it  has  ever  refused  to  return  the  same,  or  that 
it  has  ever  collected  the  amount  thereof.  But  the  defendmt  states 
that  said  drafts  were  deposited  with  it  with  the  understanding  that 
defendant  would  send  them  to  Vicksburg  for  coUection;  that, 
pursuant  to  said  agreement,  defendant  did  send  the  drafts  to  the 
Vicksburg  National  Bank,  at  Vicksburg,  Mississippi,  for  collection; 
that  said  bank  has  not  as  yet  collected  the  same  or  accounted  to 
defendant  therefor.  The  case  was  tried  before  the  court,  a  jury 
having  been  waived. 

The  case  was  submitted  on  the  following  agreed  state  of  facts, 
to  wit:  ^'  That  the  plaintiff  was  a  depositor  at  the  defendant's 
bank;  that  the  plaintiff  deposited  the  drafts  named  in  the  petition 
with  defendant;  that  said  drafts  were  payable  with  current  rate  of 
exchange,  and  that  said  drafts  were  sent  by  the  defendant  to  the 
National  Bank  at  Vicksburg,  Mississippi;  that  the  National  Bank 
was  ordered  by  defendant  to  collect  and  remit;  that  said  bank  did 
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ooUeot  the  following  sumfi,  to  wit:  Draft  on  T.  F.  Mann^  for  |144J!^7> 
on  November  2,  1867;  Rosenberry  &  Co.,  for  1149.76,  October  22, 
1867;  L.  Morrow,  for  1128^6,  November  5, 1867;  that  the  National 
Bank  at  Vicksburg  kept  the  money  and  failed  to  remit,  and  became 
insolvent;  that  the  Butchers  and  Drovers'  Bank  at  St.  Louis  nevei 
received  the  money  collected  on  said  drafts  at  St.  Louis;  that  the 
Butchers  and  Drovers'  Bank  has  never  returned  to  plaintiff  any  of 
the  other  drafts,  nor  has  said  bank  ever  paid  any  part  of  said 
drafts  to  him,  though  the  same  have  been  demanded;  that  the 
cashier  of  the  Butehers  and  Drovers'  Bank  at  St  Louis  was  P.  S. 
Langton,  and  that  the  cashier  of  the  National  Bank  at  Vicksburg 
was  Alex.  H.  Arthur,  and  that  upon  the  back  of  each  of  said  drafts 
in  question  the  defendant  made  the  following  indorsement:  ''  Pay 
to  Alex.  H.  Arthur,  Esq.,  cashier,  or  order,  for  collection  for  ac- 
count of  Butchers  and  Drovers'  Bank  of  St  Louis,  P.  S.  Langton, 
eashier."  It  is  further  admitted  that  the  defendant  made  inquiries 
4tf  to  the  solvency  of  the  National  Bank,  and  became  satisfied  that 
it  was  perfectly  safe  and  sound,  and  so  believed  to  be  at  the  time 
the  drafts  were  sent  for  collection. 

Upon  this  admitted  state  of  facts  the  Circuit  Court,  at  Special 
Term,  found  for  the  defendant  and  rendered  a  judgment  in  its 
favor.  The  plaintiff  then  filed  a  motion  for  a  new  trial  on  the 
ground  that  the  judgment  was  not  sustained  by  the  law  growing 
out  of  the  facts  in  the  case.  This  motion  being  overruled  by  the 
•court,  the  plaintiff  excepted  and  appealed  to  the  Oeneral  Term  of 
4aid  court,  where  the  judgment  rendered  at  Special  Term  was  af- 
-firmed,  from  which  last  judgment  plaintiff  appealed  to  this  court 

M.  Kinealffy  for  appellant 

A.  J.  P.  Oaresche,  for  respondent 

VoBiss,  J.  (after  stating  the  foregoing  facts).  There  is  no 
difficulty  in  reference  to  the  facts  in  this  case;  all  of  the  material 
facts  stand  admitted.  The  question  is  as  to  the  law  growing  out 
of  the  facts  admitted.  The  plaintiff  being  the  owner  of  certain 
drafts  drawn  on  certain  persons  in  the  States  of  Mississippi  and 
Arkansas,  and  being  a  customer  of  the  defendant  (a  bank  in  St 
Louis,  Mo.),  deposited  these  drafts  with  the  defendant  for  coUec- 
tion.    The  defendant  forwarded  the  drafts  to  the  National  Bank  at 
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VickBbnrg,  in  the  State  of  Mississippi^  for  collection.  The  drafti 
were  indorsed  by  the  cashier  of  defendant  to  the  cashier  of  the 
National  Bank  at  Vicksburgy  for  collection  for  account  of  Batchers 
and  Drovers'  Bank  of  St.  Louis.  The  Vicksborg  bank  oollected 
part  of  the  drafts  and  shortly  afterward  failed  and  became  insolvent 
without  ever  paying  or  otherwise  accoanting  to  defendant  for  the 
money  collected  or  the  drafts  uncollected.  There  is  no  pretense 
that;  the  defendant  had  not  used  due  diligence  in  selecting  the 
Vicksburg  bank  as  a  collecting  agents  it  being  solvent  at  the  time 
the  drafts  were  forwarded.  After  the  Vicksburg  bank  became  in- 
solvent, the  plaintiff  demanded  the  money  collected  by  the  Yicka- 
burg  bank  and  the  drafts  uncollected,  of  the  defendant  The 
defendant  failed  to  pay  the  money  or  deliver  the  drafts,  and  the 
plaintiff  commenced  this  action  to  recover  the  amount  thereol 

The  question  is,  is  the  defendant  liable  for  the  amount  of  these 
drafts  in  this  action;  or,  in  other  words,  was  the  Yioksboig  bank 
the  agent  of  the  plaintiff  for  the  collection  of  these  drafts,  or  was 
it  the  agent  of  the  defendant?  This  has  for  a  long  time  been  a 
vexed  question  in  the  commercial  world,  the  decisions  on  the  sab* 
ject  being  conflicting  both  in  England  and  in  this  country.  In  the 
State  of  New  York,  although  the  decisions  on  the  subject  have  not 
alwrays  been  entirely  consistent,  it  is  now  weU  settled  that,  where  a 
bank  in  that  State  receives  for  collection  a  draft  payable  in  another 
State,  and  forwards  the  draft  to  a  correspondent  in  the  place  where 
the  draft  is  payable,  the  bank  receiving  the  draft  for  collection 
is  responsible  to  the  owner;  that  such  correspondent  is  the  agent 
of  the  bank  transmitting  the  draft,  and  not  the  sub-agent  of 
the  owner  of  the  draft  Alhn  v.  Merchants  Bank,  22  Wend.  216; 
Cammercidl  Bank  v.  Union  Bank,  1  N.  Y.  203.  And  the  same 
rule  is  adopted  in  the  States  of  Ohio  and  Indiana,  and  perhaps  in 
some  other  States.  Reeves  v.  The  State  of  Ohio,  8  Ohio  St  466; 
American  Express  Go.  v.  Haire,  21  Ind.  4. 

The  case  of  Taber  v.  Perrot,  2  Qsll.  566,  relied  on  by  the  plain- 
tiff in  this  case,  I  think  is  distinguishable  from  the  oases  before 
cited.  In  that  case  the  money  had  been  collected  by  the  corre- 
spondent to  whom  the  bill  or  draft  had  been  sent,  and  had  been  paid 
out  to  the  order  of  the  party  who  had  transmitted  the  biU  or  draft 
without  notice  of  the  interest  of  the  real  owner.  In  such  case  there 
Mn  be  no  doubt  but  the  party  who  transmitted  the  bill  and  ooii- 
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?erted  the  fands,  and  not  the  correspondent  who  coUeoted  the 
money,  would  be  liable  to  the  real  owner. 

In  the  States  of  Massachusetts,  Pennsylyania,  Gonneotiont,  Sli* 
nois,  and  in  several  other  States,  the  decisions  are  in  direct  oonflict 
w'th  those  in  New  York  and  Ohio  before  referred  to.  In  the  case 
of  BeUemire  y.  Bank  of  United  States,  4  Whart.  105,  it  was  held 
that  the  bank  should  be  regarded  as  having  undertaken  to  collect 
the  note  in  the  customary  mode,  and  the  holder  of  the  note  must 
be  understood  to  have  consented  to  the  arrangement;  consequently, 
on  default  of  payment  by  the  maker,  it  became  the  duty  of  the  bank 
to  call  to  its  aid  the  notary,  and  intrust  him  with  the  performance 
of  that  which  was  necessary  to  secure  the  responsibility  of  the 
indorsers;  that  the  notary  being  a  public  officer,  he  and  his  sure- 
ties on  his  official  bond  were  liable  to  the  parties  injured  by  hia 
neglect  or  misconduct,  and  not  the  bank  or  person  who  directly 
employed  him. 

In  the  case  of  The  Dorchester  and  MiUon  Bank  y.  The  New  Eng^ 
land  Bank,  1  Gush.  177,  it  was  held  that  a  bank  by  which  notea 
and  bills  payable  at  a  distant  place  are  received  for  collection, 
without  specific  instructions,  is  bound  to  transmit  or  cause  them  to  be 
transmitted,  by  suitable  sub-agents,  to  some  suitable  bank  or  other 
agent  at  the  place  of  payment  for  the  purpose;  and  where  suitable 
sub-agents  are  employed  in  good  faith,  the  collecting  bank  is  not 
liable  for  their  neglect  or  default.  And  to  the  same  effect  is  the  case 
of  The  Warren  Bank  v.  Suffolk  Bank,  10  Gush.  582;  Hast  Saddam 
Bank  v.  Scovil,  12  Gonn*303.  And  to  the  same  effect  is  the  case  of  I%e 
Bank  of  Washington  v.  Triplet,  1  Peters,  25,  and  I  might  refer 
to  many  other  cases  to  the  same  effect.  These  oases  are  not  all 
exactly  alike  in  reference  to  their  particular  facts,  but  the  principle 
involved  is  deemed  to  be  the  same.  They  are  governed  by  one  gen- 
eral idea,  which  is,  that  it  is  the  universal  custom  and  habit  for 
banks  which  receive  notes  and  drafts  for  collection,  the  payer  of 
which  resides  at  a  distance,  to  transmit  the  same  to  some  bank  or 
agency  at  the  place  of  payment,  and  that  therefore,  when  the  holder 
of  a  bill  or  draft  in  such  case  deposits  the  same  with  a  bank  for 
collection,  without  instructions  to  the  contrary,  he  is  presumed  to 
do  so  with  reference  to  such  usage,  and  to  authorize  the  bank  to 
transmit  the  bill  or  draft  accordingly.  And  when  the  collecting 
bank  uses  due  diligence  and  good  faith  in  selecting  a  correspondent 
at  bank  at  the  place  of  payment,  to  whom  the  bill  or  draft  ia  trane  ' 
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mitted,  it  haa  discharged  its  whole  duty,  and  this,  notwithstanding 
the  draft  is  indorsed  to  the  agency  to  which  it  is  transmitted  for  col- 
lection on  account  of  the  coUecting  bank.  Of  coarse  in  such  cases  if 
the  bank  or  other  agent,  to  whom  the  draft  was  transmitted,  shoald 
•collect  the  draft  and  pay  over  the  proceeds  to  the  first  bank  or  to 
its  order,  without  notice  to  the  contrary  from  the  real  owner,  the 
bank  to  which  it  was  transmitted  would  be  discharged  from  farther 
liability,  and  the  first  bank  with  which  the  bill  was  deposited  woald 
be  liable  to  the  owner  for  the  proceeds. 

In  the  case  of  The  JEtna  Insurance  Company  y.  The  AUon  OUy 
Bank,  25  IlL  243,  which  was  a  case  involying  the  question  in  the 
present  case,  the  learned  judge  delivering  the  opinion  of  the  court 
ases  this  language:  ''Where  a  bank  receives  a  bill  or  note  for  ool- 
lection  against  a  drawee  or  maker  resident  at  the  place  of  the  bank, 
or  where  the  bank  undertakes  for  its  collection  by  their  own  officers^ 
there  can  be  no  doubt  that  it  would  be  liable  for  any  loss  that  might 
result  from  neglect.  But  when  received  for  transmission,  it  has 
fully  discharged  its  duty  by  sending  the  instrument  in  due  season 
to  a  competent,  reliable  agent,  with  proper  instructions  for  its  col- 
lection. This  is  manifestly  the  rule  clearly  announced  to  a  large 
majority  of  the  adjudged  cases.  And  whatever  might  be  oar  im- 
pression if  the  case  were  one  of  first  impression,  we  regard  the  rak 
too  well  and  firmly  established  to  feel  ourselves  at  liberty  to  dis- 
turb it" 

'^  In  this  case  it  appears  the  defendant  received  the  bill  in  con- 
troversy for  transmission  for  collection,  and  in  due  season  forwarded 
it  to  the  correspondent  at  the  residence  of  the  drawees;  that  thej 
were  competent  and  reliable,  and  that  defendants  in  no  way  con- 
tributed to  any  loss  that  may  have  occurred.  If  then  any  liabili^ 
has  been  incurred  to  the  plaintiff,  it  is  by  the  St  Louis  house,  who 
became  their  agents,  and  not  by  the  defendants.'' 

The  direct  point  involved  in  this  case  has  never,  so  far  as  I  know, 
been  before  this  court  In  the  case  of  MiUikin  v.  ShapUighy  86 
Mo.  596,  the  plaintiff,  the  holder  of  two  drafts,  deposited  them 
with  a  bank  in  Baltimore  ''for  collection;''  the  bank  in  Baltimors 
indorsed  the  drafts  and  sent  them  to  a  bank  or  association  in  St 
Louis  for  collection  as  their  agents.  The  indorsements  were  ez« 
Dressed  to  be  "  for  collection;"  but  the  association  in  St  Louis  had 
no  actual  knowledge  at  the  time  the  drafts  were  received  that  the 
plaintiffs  were  the  owners  of  the  drafts.    The  drafts  were  paid, 
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when  due,  to  the  association  in  St  Lonis,  and  the  St.  Lonis  hooBo 
haying  an  unpaid  account  against  the  bank  at  Baltimore,  who  had 
then  become  insolvent,  credited  the  proceeds  of  the  drafts  to  their 
account  against  the  Baltimore  bank,  with  which  it  had  had  pre- 
Tious  dealings.  The  plaintifb  after  this  notified  the  association  at. 
St  Louis  that  they  were  the  owners  of  the  drafts  and  their  pro* 
ceeds.  The  plaintiffs  demanded  the  proceeds  of  the  drafts,  which 
were  not  paid,  and  the  suit  was  brought  for  their  reoovery.  The 
court  held  that  the  plaintift  could  recover,  notwithstanding  the 
drafts  were  expressly  indorsed  in  full  ''for  collection  **  to  the  asso- 
ciation at  St.  Louis.  This  decision,  although  not  exactly  in  points 
seems  to  recognize  the  fact  that  the  association  at  St  Louis  was 
the  agent  of  the  owner  of  the  drafts  and  not  merely  the  agent  of 
the  bank  in  Baltimore  to  which  the  drafts  had  been  delivered.  If 
the  association  at  St  Louis  had  advanced  money  on  the  drafts,  or 
paid  for  them,  to  the  bank  in  Baltimore  in  the  usual  ooorse  of 
trade,  without  notice  of  the  plaintifEs'  title,  the  decision  would  of 
course  have  been  for  the  defendant 

The  case  of  Oerhardi  v.  Boatmen*8  Savings  InstituHcn,  decided 
by  this  court,  38  Mo.  60,  is  relied  on  by  the  plaintiff  as  authority 
in  this  case.  In  that  case  the  plaintiff  kept  a  regular  deposit 
account  with  defendant,  and  in  accordance  with  the  uniform  ons- 
torn  delivered  to  it  a  negotiable  promissory  note  for  collection^ 
The  payer  of  the  note  and  the  defendant  both  were  in  St  Louis  ; 
the  plaintiff  indorsed  the  note  and  delivered  it  to  defendant  for  the 
purpose  aforesaid.  The  note  was  not  paid  at  maturity,  and  was 
delivered  by  the  defendant  to  a  notary  public  for  protest,  and  to 
give  notice  of  presentment  and  refusal  to  pay  to  the  indorser.  The 
notary  was  appointed  by  the  defendant  to  do  all  of  its  notarial 
business,  and  had  given  defendant  a  bond  in  the  sum  of  ten  thou- 
sand dollars  for  the  faithful  discharge  of  his  duties ;  and,  in  fact, 
the  notary  was  in  one  sense  an  officer  of  the  bank.  By  his  negli- 
gence, the  plaintiff  lost  all  remedy  against  the  indorser  of  the  note, 
and  the  maker  was  insolvent  The  court  held  that  the  plaintiff 
could  recover.  The  conflicting  authorities  were  examined  in  the 
opinion  delivered  in  the  case,  but  the  decision  was  placed  on  the 
express  ground  that  the  notary,  through  whose  fault  the  plaintiff 
sustained  the  injury,  was  the  agent  and  officer  of  the  defendant, 
and  was  acting  in  the  course  of  his  employment  The  learned 
judge  delivering  the  opinion  of   the  court  used  this  language : 
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''The  defendant  haying  appointed  the  notary  by  the 
find  required  a  bond  for  the  faithful  performance  of  his  datiei^ 
made  him  its  agent  and  an  officer  of  the  bank.  Upon  reoogniied 
and  general  principles,  the  principal  is  held  *'  liable  to  third  per- 
sons in  a  civil  suit  for  frauds,  deceits,  concealments,  misrepreeenti^ 
tions,  torts,  negligences  and  other  malfeasances  and  miafeasanceB 
^nd  omissions  of  duty  of  his  agent,  in  the  course  of  his  employ- 
ment,  although  the  principal  did  not  authorize  or  justify,  or  par- 
ticipate iu,  or  indeed  know  of  such  misconduct,  or  even  if  he  for> 
bade  the  acts  or  disapproved  of  them.''  Story's  Agency,  §  453. 
This  case  is  consistent  with  the  decision  in  the  case  before  referred 
to  in  25  111.,  and  is  undoubtedly  the  law.  The  facts  of  the  case 
show  that  the  defendant  and  the  payer  of  the  note  both  resided  in 
the  same  city,  and  that  it  could  not  have  been  contemplated  by  the 
plaintiff  that  any  sub-agent  should  be  employed  in  the  collection 
•9f  the  note,  but  that  it  must  have  been  contemplated  that  the  de- 
fendant and  its  own  immediate  agents  would  perform  all  of  the 
duties  necessary  to  be  performed  in  the  collection  of  the  note,  and 
it  is  wholly  unlike  a  case  where  a  note  is  deposited  with  a  bank  for 
oollection,  when  the  payer  of  a  note  resides  in  a  city  or  State  differ- 
ent from  where  the  bank  is  situate.  In  the  last  case  it  most  be 
contemplated  that  the  note  or  draft  will  be  transmitted  in  the  usual 
course  of  business  to  a  correspondent  where  the  payer  of  the  bill 
or  draft  resides,  and  in  such  case,  although  the  authorities,  as  we 
have  seen,  are  conflicting  on  the  subject,  we  think  that  the  weight 
of  the  authorities  is  to  the  effect  that  where  the  bank  with  which 
the  bill  or  draft  is  placed  or  deposited  for  collection,  uses  due  dili- 
gence  and  transmits  the  paper  to  a  proper  correspondent  for  ooUeo- 
tion,  with  proper  instructions  for  the  collection  of  the  same,  its 
responsibility  is  at  end,  unless  by  some  after  act  it  makes  itself 
responsible.  In  the  case  under  consideration,  if  the  defendant, 
after  receiving  the  drafts  for  collection,  had  failed  to  transmit  them 
to  a  proper  and  competent  correspondent  or  agent,  and  at  a  proper 
place  to  facilitate  their  collection,  and  the  plaintiff  had  sustained 
loss  thereby,  the  defendant  would  doubtless  be  liable  to  plaintiff  for 
said  loss;  but  we  have  no  such  case  before  us. 

The  judgment  of  the  Oironit  Ooort  will  be  affirmed.    The  othei 
judges  concur. 

Judgmeni  ofirmmL 
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BaLDWIK  v.  ThS  bHOUTBAU  IlfTSUBAlfrCX  OOMPJOrT. 

(a6]fo.liL) 

qfprmiifi9M. 

Plaintiff  applied  for  a  poliej  of  inraianee  on  hit  pramliei ;  the  appllealta 
was  aooepied  and  the  poliqr  was  made  oat  and  ezeeated.  Bat  plaintiff  not 
haTing  the  money  to  pay  the  premium,  the  poliqr  remained  in  tiie  hands  of 
the  company  until  two  months  thereafter,  when  plaintiff  paid  the  premiam 
and  recelTed  the  poliej.  Before  sneh  payment  and  delivery  the  premises 
had  heen  destroyed  hy  flre»  whieh  faet  plaintiff  did  not  disdose  to  the  eom» 
pany.  MM,  that  upon  receipt  of  the  premiam  and  deliTeiy  of  the  policy 
the  contract  to  insare  related  hack  to  the  date  of  the  pdlley,  and  that  this 
company  was  llahle  for  the  sam  assured. 

ACTION  on  a  policy  <rf  inflonuioe  againit  fiie.    The  qpinioii 
states  the  case. 

Orrick  d  JBmnums,  for  plaintiff  in  enor. 

W.  F.  Oaus&jf,  for  defendant  in  enor. 

> 

Waqixmsl,  J.  In  Krim  et  at.  r.  Home  Muhtal  Fif  tmd  Mairim 
In8urane$  Company j  43  Ma  38,  we  decided  that  where  an  applioa^ 
tion  for  inBomnoe  was  filed,  and  on  the  same  day  the  company  pro- 
ceeded  to  make  out  and  sign  the  policy,  it  ratified  the  applicatioii 
and  its  consent  was  complete;  that  the  aooq>tance  of  the  proposal 
to  insare  for  the  premium  offered  was  the  completion  of  the  nego- 
tiation; and  that  when  the  company  accepted  the  premium  and 
delivered  the  policy,  the  agreement  to  insure  was  complete  and 
executed,  and  related  back  to  the  day  when  the  application  was 
^ed  and  the  policy  made  out  and  signed,  and  that  the  building 
insured  having  been  burned  in  the  meantime,  the  plaintiff  was 
under  no  legal  or  moral  obligation  to  inform  the  company  of  that 
fact 

It  appeared  in  that  case  that  an  application  to  the  secretary  of 
the  insurance  company  was  made  on  the  9th  of  February,  1860,  to 
have  the  property  insured  for  the  sum  of  $3,000.    The  applicati<ui 
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was  accepted  by  the  secretary,  and  the  terms  agreed  npoiiy  and  tha 
policy  was  to  take  effect  from  noon  of  that  day;  the  policy 
made  out  immediately  thereafter  and  signed,  and  both  the  appl]< 
tion  and  policy  were  permitted  to  remain  in  the  hands  of  the  com- 
pany. On  the  14th  of  March,  I860,  the  building  insured  was  con- 
sumed by  fire,  and,  after  intelligence  of  that  fact  was  communi- 
cated to  the  insured,  he  went  to  the  ofBce  of  the  company,  paid 
the  premium  and  obtained  the  policy.  He  did  not  disclose  the  fact 
of  the  building  being  burned  up  when  he  got  the  policy,  and  the 
insurance  company  was  ignorant  of  that  fact  when  the  same  was 
delivered.  As  soon  as  knowledge  of  the  burning  came  to  the  pos- 
session of  the  company  it  refused  to  pay  the  loss,  but  it  was  held 
that  on  the  acceptance  of  the  terms  proposed  a  mutual  assent  took 
place;  the  minds  of  both  parties  met  on  the  subject  in  the  manner 
contemplated  at  the  time  of  entering  into  the  negotiation,  and  the 
contract  became  binding  on  each  and  related  bock  to  the  day  the 
application  was  filed  and  the  policy  made  out. 

In  May  on  Insurance,  §  44,  it  is  said  that  the  agreement  for  in- 
surance is  complete  when  the  terms  thereof  have  been  agreed  upon 
between  the  parties,  and  the  reciprocal  rights  and  obligations  of 
the  insurer  and  the  insured,  date  from  that  moment,  without  ref- 
erence to  the  execution  and  delivery  of  the  policy,  unless  these  two 
elements  are  embraced  within  the  terms  agreed  upon.  The  con- 
tract imparts  an  obligation  on  the  part  of  the  insurer  to  execute 
and  deliver  a  policy  to  the  insured;  and  on  the  completion  of  tb» 
negotiations  the  policy,  executed  in  accordance  therewith  and  dated 
on  the  day  of  the  completion,  though  not  actually  delivered  till 
afterward,  or  at  all,  will  take  effect  from  its  date,  unless  some  other 
terms  are  expressly  agreed  upon.  Many  cases  are  cited  by  the 
author  to  support  thiB  doctrine.  See  Lightbody  v.  N&rlk  Miswouri 
Inmranee  Chmpany,  23  Wend.  18 ;  HMock  v.  Com.  /fu.  Cb.,  % 
Dutch,  268 ;  S.  C.  affirmed,  3  id.  645 ;  Flint  v.  Ohw  Ims.  Cb.,  S 
Ohio,  501 ;  Xmos  v.  Wickhamy  Law  Bep.,  2  H.  L.  296;  Americtm 
Home  Ins.  Co.  v.  Paiiersan,  28  Ind.  17. 

The  agreement  may  exist  and  be  complete  prior  to  drawing  up 
and  delivering  the  policy,  and  courts  will  interpose  and  furnish 
relief  when  the  negotiations  have  reached  such  a  point  that  nothing 
remains  to  be  done  by  either  party  but  to  execute  what  has  beer 
agreed  upon.  Thus  in  Kohne  v.  Ins.  Co.  of  North  AmorioOt  1  Wash. 
0.  C.  93,  the  plaintifTs  agent  applied  for  insurance  and  agrerjd 
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upon  all  the  terms,  but  left  the  office  before  the  policy  was  filled 
out  This,  howeyer,  was  filled  out  within  a  few  hours  and  notice 
thereof  given  by  the  company,  accompanied,  however,  by  notice 
that  the  company  had  received  information  that  a  loss  had  hap- 
pened. On  calling  for  the  policy  and  tendering  the  premium,  the 
agent  refused  on  the  ground  that  a  loss  had  happened  before  the 
delivery,  and  the  contract  was  not  complete.  But  the  court  held 
otiierwise,  as  every  thing  had  been  agreed  on,  and  nothing  remained 
to  be  done  but  to  carry  out  the  terms  already  agreed  on,  and  the 
plaintiff  had  a  verdict. 

In  the  case  of  17^  Commercial  Mutual  Marine  Insurance  Com- 
pany V.  Union  Mutual  Insurance  Company,  19  How.  318,  an  appli- 
cation for  re-insurance  was  made  on  Saturday  upon  certain  terms, 
which  were  declined  and  other  terms  demanded,  and  on  Monday 
these  last-mentioned  terms  were  accepted  by  the  applicant,  and 
assented  to  by  the  president  of  the  company,  but  the  policy  was  not 
made  out  because  Monday  was  a  holiday,  and  on  that  night  before 
any  thing  more  was  done  by  the  company,  the  ship  which  was  the 
subject-matter  of  the  insurance  was  totally  destroyed  by  fire.  On 
the  next  day  after  the  fire,  the  insured  tendered  their  note  for  the 
agreed  premium  and  demanded  the  policy  of  re-insuranoe.  The 
oompany  declined  to  make  the  policy.  The  Supreme  Court  of  the 
United  States  unanimously  held,  that  when  the  parties  agreed  upon 
the  terms  the  contract  was  executed  and  complete  and  that  the 
plaintiffs  were  entitled  to  recover. 

So  in  the  case  of  Whittaker  v.  The  Farmers'  Union  Insurance 
Co.,  29  Barb.  312.  There,  the  plaintiff,  on  the  28th  of  March, 
applied  for  insurance  to  the  agent  of  the  company  who  gave  him 
a  receipt  acknowledging  the  payment  of  the  premium,  and  stating 
that  the  policy  was  to  take  effect  on  that  day  at  noon.  The  pre* 
mium  was  not  actually  paid  at  the  time,  it  being  agreed  that  the 
plaintiff  might  send  it  to  the  agent  at  his  convenience.  The  prop- 
erty insured  was  destroyed  by  fire  on  the  7th  of  April.  The  premium 
was  sent  to  the  agent  immediately  after  the  fire,  and  he  ac(^Bpted 
the  money  without  having  heard  of  the  loss,  and  sent  the  applica- 
tion, together  with  the  premium  to  the  company.  The  company 
thereupon,  without  any  knowledge  of  the  fire,  forwarded  a  policy 
for  the  plaintiff  to  the  agent,  but  subsequently,  on  being  informed 
of  the  loss,  instructed  him  not  to  deliver  the  same.  It  was  held 
that  when  the  company  accepted  the  premium  and  forwarded  tba 
V0L.XVIL— 85 
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policy  to  its  agent  for  deliyery,  the  agreement  to  insure  was  ccwa- 
plete  and  ratified,  and  related  back  to  the  28th  of  March,  the  daj 
on  which  the  application  was  made,  and  that  the  plaintiff  was 
entitled  to  a  specific  performance  thereof,  by  the  deliyery  of  Hob 
policy  to  him,  and  the  payment  of  the  amount  of  the  loss,  and  fliat 
he  was  under  no  obligation,  either  moral  or  legal,  to  inform  tbo 
company  of  the  destruction  of  the  insured  building. 

In  the  present  case  the  facts  are,  that  at  the  solicitation  of  the 
defendant's  agent,  the  plaintiff  made  bis  application  for  insurance 
on  the  10th  day  of  January,  1871.  The  application  was  duly 
accepted,  and  the  terms  agreed  on,  and  the  policy  was  made  out 
and  signed  the  same  day,  being  in  force  from  noon  of  that  day. 
The  policy  remained  in  the  hands  of  the  company  until  the  37th 
of  March,  next  ensuing.  On  the  26th  of  March  the  property  was 
destroyed  by  fire,  and  on  the  following  day  the  plaintiff  went  to 
the  office  of  the  company,  paid  the  premium,  and  obtained  the 
policy.  He  did  not  disclose  the  fact  of  the  property  being  burned 
up  when  he  receiyed  the  policy,  and  the  defendant  was  ignorant  of 
that  fact  when  the  same  was  delivered.  There  was  eyidence  tend- 
ing to  prove  that  when  the  application  was  made  for  insurance  the 
insurer  told  the  agent  that  he  could  not  pay  the  premium  at  thai 
time,  and  that  the  agent  informed  him  that  that  would  make  no 
difference,  that  he  would  take  his  note  for  one,  two  or  six  months. 

Plaintiff  declined  giving  his  note,  but  said  he  would  have  the 
money  in  a  short  time,  when  he  would  pay  the  premium  in  cash. 
When  the  application  was  returned  to  the  office  the  policy  was 
immediately  made  out  and  entered  on  the  company's  books,  as  an 
insurflbce  made  and  executed.  It  was  stiU  continuing  in  this  con- 
dition when  the  plaintiff  called,  got  the  policy,  and  paid  the  pre- 
mium. Whether  the  company  waived  the  right  to  have  immediate 
payment,  and  extended  credit  was  a  question  of  fact  which  should 
have  been  submitted  to  the  jury,  and  the  court  erred  in  refusing 
the  instructions  in  this  respect  But  the  main.jK>int'relied  on, and 
strongly  pressed  upon  our  attention,  is  the  leading  and  controlling 
one  as  to  whether  there  was  an  actual  contract  of  insurance.  On  the 
trial  at  Special  Term  the  plaintiff  asked  two  instructions  on  this  sub- 
ject, both  of  which  were  refused  by  the  court  In  one  the  court  wis 
requested  to  instruct  the  jury  that,  if  they  believed  from  the  evi« 
dence  that  the  plaintiff  applied  for  the  insuranoe  on  his  property  te 
ihe  defendants  on  the  10th  day  of  January,  1871,  and  on  the 
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dtoj  the  defendants  proceeded  to  make  out  and  sign  the  policy  fof 
said  inearanoe,  then  the  said  defendants  ratified  the  application, 
and  their  consent  was  complete;  and  farther,  if  they  find  that  the 
plaintiff  paid  the  premium  to  the  defendants  on  the  27th  cay  of 
March,  ISTl,  a  day  after  the  fire,  and  that  the  defendants  then 
deliyored  the  policy,  and  although  the  fact  of  the  fire  was  not 
known  to  the  defendants,  the  plaintiff  was  under  no  obligation  to 
inform  the  defendants  at  the  time  he  paid  the  premium,  that 
the  fire  had  occurred,  and  the  jury  should  find  for  plaintiff. 
The  other  instruction  was  a  request  to  declare  the  law  to  be, 
that  when  the  defendants  accepted  the  premium  and  deliyered 
the  policy,  the  agreement  to  Insure  was  complete  and  executedi 
and  related  back  to  the  day  when  the  application  was  filed  and  the 
policy  made  ont  and  signed,  although  the  building  insured  had  been 
burned  and  destroyed  by  fire  in  the  meantime. 

The  court,  after  the  refusal  of  all  the  plaintiff's  instructions, 
gave  a  declaration  at  the  instance  of  the  defendants,  which  utterly 
precluded  the  plaintiff  from  recoyering.  Plaintiff  thereupon  took 
a  nonsuit,  and,  failing  to  get  the  same  set  aside,  he  appealed  to  the 
Oeneral  Term,  where  the  judgment  at  Special  Term  was  reyersed  and 
the  cause  remanded  for  a  new  trial  According  to  the  principles 
established  in  the  authorities  aboye  adyerted  to,  the  plaintiff's  in- 
structions should  haye  been  giyen.  There  can  be  no  doubt  but  t^iat 
the  policy  would  haye  been  deliyered  to  the  plaintiff  and  been  re- 
garded by  the  defendants  as  binding  from  noon  on  the  10th  da;  of 
January,  1871,  if  the  house  had  not  been  burned  on  the  26th  day 
of  March.  And  if  it  had  been  deliyered  it  would  haye  been  yalid 
from  the  time  it  was  made  to  take  effect.  If  it  would  haye  been 
yalid,  if  no  fire  took  place,  I  cannot  see  how  the  fact  that  a  fire 
happened,  inyalidated  it.  There  could  be  no  justice  in  allowing 
the  company  to  construe  it  into  a  contract  when  it  was  to  its  adyan- 
tage,  and  then  repudiate  it  when  it  was  disadyantageous.  When 
the  defendant  accepted  the  premium  and  deliyered  the  policy,  the 
agreement  to  insure  was  complete  and  ratified  as  of  the  10th  day 
of  January,  1871.  The  plaintiff  had  the  right  to  rely  on  his  agree- 
ment and  was  not  bound  to  yoluntarily  inform  the  defendants  of 
the  fire. 

Wherefore,  I  think  the  judgment  of  the  General  Term  should  be 
affirmed  and  the  case  remanded  for  a  new  triaL  The  other  judges 
oonourring^  except  Judge  Shebwood,  who  is  absent. 

Judgmmit  affirmed  and  cam  renumded. 
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OxiJ>T,  appellant,  t.  MoOobkia 

Dowtr-^HgJU  ^,  ttfUr  dttrm  ogainai  widow  f»r  apot^fe  pmJbrmBmm 


The  owner  of  bud  eontneted  to  mU  it,  but  died  before  the  aide 
pleted ;  en  ection  for  epedfio  performance  wee  brought  egeinet  hie  widow 
end  heira,  end  e  decree  obtained  aeoordinglj.  HM,  that  the  widow  wee  not 
eetopped  to  daim  dower  in  the  land. 

THIS  was  a  suit  commenced  in  the  Oironit  Oonit  of  Howard 
conntj,  against  the  defendants,  the  widow  and  heirs  of  Leon- 
ard Orady,  deceased,  for  the  assignment  of  dower  in  certain  real 
estate.  From  the  record  it  appears  that  in  the  year  1869,  William 
Orady,  the  plaintifPs  hnsband,  was  seized  of  the  land  in  contro- 
versy, and  agreed  with  his  son,  Leonard  Orady,  that  if  he  would  go 
on  the  land  and  improve  it,  he  would  convey  the  same  to  him  by 
deed,  by  way  of  advancement,  and  charge  him  with  its  value  at  the 
time  he  took  possession. 

Under  this  agreement  Leonard  took  possession  of  the  land  and 
made  improvements  on  the  same,  and  continued  to  reside  on  and 
cultivate  it  up  to  the  time  of  his  death. 

William  Orady  died  without  having  conveyed  the  land  according 
to  the  agreement,  and  without  having  fixed  any  price  thereon  to  be 
charged  as  an  advancement. 

In  the  year  1865,  after  the  death  of  William  and  Leonard  —  the 
father  and  son  —  the  widow  and  heirs  at  law  of  Leonard,  who  are 
the  defendants  in  the  present  case,  filed  their  petition  in  the  Circuit 
Oourt  against  the  plainti£F  and  the  heirs  of  William,  setting  out  the 
facts  as  above  stated,  and  praying  the  court  to  decree  that  the  land 
should  be  held  by  them  as  the  widow  and  heirs  of  Leonard,  as  if 
the  same  had  been  conveyed  to  him  by  William  in  his  life-time,  and 
to  fix  a  valuation  thereon,  at  which  they  should  be  charged  for  the 

same. 

In  this  proceeding  plaintiff  was  duly  served  with  process,  but 
made  no  answer.  The  court  made  a  decree  in  iccordance  with  the 
prayer  of  the  petition,  declaring  that  the  land  **  described  be,  and 
the  same  is  hereby  vested  in  the  plaintiffs,  to  be  held  by  them  as  if 
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the  same  had  been  conveyed  by  said  William  Orady  in  his  life-time 
to  the  said  Leonard  Orady,  and  that  the  title  of  defendants,  as  the 
widow, and  heirs  of  William  Orady,  be  divested.'' 

The  conrt  below  held  that  this  decree  barred  the  plaintiff,  the 
widow  of  William  Orady,  from  having  any  dower  in  tiie  premises, 
and  this  is  the  only  question  in  the  case* 

«  Thos.  SJiackle/ard,  for  appellant 

Lay  d  Bekh,  for  respondent 

Wagksb,  J.  (after  stating  tiie  foregoing  facts.)  The  statute 
I^oYides  that  ^'  every  widow  shall  be  endowed  of  the  third  part  of 
all  the  lands  whereof  her  husband,  or  any  other  person  to  his  use, 
was  seised  of  an  estate  of  inheritance,  at  any  time  during  the  mar- 
riage, to  which  she  shall  not  have  relinquished  her  right  of  dower, 
in  the  manner  prescribed  by  law,  to  hold  and  enjoy  during  her 
natural  life.''    1  Wagn.  Stat  538,  §  1. 

The  right  of  dower  attaches  whenever  ttiere  is  a  seizin  by  the 
husband  during  the  marriage,  and  unless  it  is  relinquished  by  the 
wife  in  the  manner  prescribed  by  law,  it  becomes  absolute  at  the  hns* 
band's  death.  After  the  right  of  dower  has  once  attached,  it  is 
not  in  the  power  of  the  husband  alone  to  defeat  it  by  any  act  in  the 
nature  of  an  alienation  or  charge.  It  is  a  right  in  law,  fixed  from 
the  moment  the  facts  of  marriage  and  seisin  concur,  and  becomes  a 
title  paramount  to  that  of  any  person  claiming  under  the  husband 
by  subsequent  act    Oo.  Idtt  32  a. 

The  alienation  of  the  husband,  therefore,  whether  voluntary,  as 
by  deed  or  will,  or  involuntary,  by  proceedings  against  him  or  other- 
wise, will  confer  no  title  on  the  alienee,  as  i^gainst  the  wife  in 
respect  of  her  dower. 

It  is  a  necessary  consequence  of  this  rule,  that  all  charges  or 
derivative  interest  created  by  the  husband,  subsequent  to  the  attach- 
ment of  the  wife's  right,  are  voidable  as  to  that  part  of  the  land 
which  is  recovered  in  dower.  As  the  husband  cannot  defeat  his 
wife's  dower  by  any  alienation  of  the  land  by  himself  alone,  so 
neither  can  he  bind  her  by  any  modification  of  the  nature  of  the 
a^iain,  nor  by  any  merger  or  extinguishment  produced  by  his  own 
act  without  her  concurrence.    Scribn.  Dower,  577. 

In  conformity  with  these  principles,  it  has  been  held  that  if  a 


(^  inssoBxn, 
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woman,  after  she  beoomee  a  widow,  ia  made  a  party  to  a  suit  to 
loreoloee  a  mortgage  ezeonted  by  the  huBband  alone,  and  no  allega- 
tion be  made  in  the  petition  in  reference  to  her  claim  for  dower, 
the  decree  will  not  be  considered  as  afEecting  her  dower  estate. 
L$w%8  T.  3mitk^  5  Sold.  502;  Thomfmm  t.  Renoe,  IS  Ma  157; 
Orenshmo  y.  Creek,  52  id.  98;  FreeuL  Jndg.,  §  803. 

Neither  the  petition  nor  the  decree  in  the  case  of  Leonard  Grady's 
widow  and  hoirs  v.  Wittiam  Orady's  widow  and  hoirif  made  any 
mention  of  the  subject  of  dower,  nor  was  it  at  all  litigated  or  drawn 
in  qnestion.  The  whole  object,  extent  and  scope  of  that  prooeed- 
ing  was  to  have  the  agreement  and  undertaking  of  William  Qrady 
specifically  performed.  The  rights  against  the  widow  and  heirs 
were  precisely  the  same  as  they  would  haye  been  against  William 
Orady,  had  he  been  aliye  and  made  a  party  to  the  suit.  But  a  suit 
against  him  would  not  haye  affected  his  wife's  right  to  dower,  with* 
out  any  concurring  act  on  her  part  The  decree  divested  his  title 
out  of  the  widow  and  heirs,  and  Tested  it  in  the  widow  and  heirs  of 
his  son.  Nothing  more  was  attempted  and  nothing  more  was 
done. 

The  question  of  the  plaintUFs  right  of  dower  was  neither  raised 
nor  decided,  and  was  not  made  a  subject  of  adjudication  in  the  suit 
tor  specific  performance.  The  plaintiff  did  not  answer,  and,  al- 
though she  was  perhaps  properly  made  a  party,  my  conclusion  is, 
that  she  is  not  barred  from  claiming  her  dower  interest  in  the  land, 
s|ie  having  done  nothing  to  relinquish  the  same. 

Wherefore  the  judgment  must  be  reversed  and  the  cause  ie> 
Bsnded;  the  other  judges  concun 

JudjftnoHt  revoreed  and  oaneo  iuhmnnIss* 


KiBKPATBiOK  y.  DowKive,  appeOant 

inif6.aL) 

Oenirmeiieeenwi^kmd-^hreaekqf — SMSfSfv^ 


I  sa  aetioii  by  a  rmdee  to  reooTwr  dammgM  for  breach  of  a  ooatnMl  to  eem 
fsj  land,  the  maaanre  of  damage  la  the  diflbienee  between  the  priee  agreed 
to  be  paid  and  the  valae  of  the  land  when  the  breach  oocnrred,  with  intereil. 
(/9mneU,p.Wt.) 
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A  CTION  to  recoYor  damageB  for  breach  of  a  oontraot  to  otmwf 
/X    lands.    The  opinion  states  the  case. 

Okner  dt  Shepkv  and  «71  0.  Blair,  for  appellant 
0.  F.  Battingal,  for  respondent 

Waohib,  J.  The  plaintiff,  Eirkpatriok,  filed  his  petition,  in 
which  he  stated  that  on  the  25th  of  August,  1857,  the  defendant, 
Downing,  was  owner  in  fee  of  160  acres  of  land,  which  was  therein 
described ;  and  that  on  the  same  day  Downing  sold  the  same  to 
larkpatrick  for  the  sum  of  $3,200,  and  execnted  to  him  a  title 
bond  therefor;  that  Elirkpatrick  paid  in  money  and  property  $500 
at  the  time,  and  gave  his  five  several  promissory  notes  for  the 
balance,  each  for  the  sum  of  $540,  and  payable  respectiyely,  in  one, 
two,  three,  four  aud  five  years;  that,  by  the  terms  of  the  bond, 
Downing  was  to  make  a  deed  to  plaintiff  upon  the  payment  of  the 
last  note;  that  Kirkpatrick  took  possession  of  the  land,  and  on 
March  1,  1859,  with  the  consent  of  Downing,  he  sold  forty  acres  of 
the  land  to  Charles  Hughes  for  $1,200,  which  amount  was  paid  by 
Hughes,  to  Downing,  and  which  was  to  be  credited  on  the  indebt- 
edness of  the  plaintiff ;  that  plaintiff  occupied  and  cultivated  the 
land  to  some  time  in  1865,  and  paid  $80  taxes  on  it,  and  made 
lasting  and  valuable  improvements  thereon,  costing  $1,000,  and 
cleared  thirty-five  acres  of  land,  which  was  worth  $700,  and  paid 
the  promissory  notes  in  full,  and  demanded  of  Downing  a  deed  for 
the  land,  which  he  refused  to  make;  and  that  he  sold  and  conveyed 
the  land  to  one  Baker;  that  in  1864,  whilst  plaintiff  was  absent 
from  home.  Downing  procured  fraudulently  from  plaintiff's  son  a 
surrender  of  the  title  bond,  the  son  having  no  authority  to  give  it 
up.  The  petition  then  prayed  judgment  for  $1,780,  the  value  of 
the  improvements  made  and  amount  of  taxes  paid,  and  also  $3,200 
purchase-money,  with  interest  thereon. 

In  substance  the  answer  of  Downing  stated  that  he  was  the 
owner  of  the  lands  in  fee  simple;  sold  them  to  plaintiff  at  the  price 
and  upon  the  terms  stated  in  the  petition;  and  that  he  bound  him- 
self, upon  payment  in  full  of  the  notes,  to  convey  the  titie  to  the 
plaintiff.  The  answer  denied  the  payment  of  the  notes  in  full,  and 
averred  that,  independent  of  the  $1,200  paid  by  Hughes,  plaintiff 
paid  only  $920,  and  that  plaintiff  and  defendant  agreed  that  the 
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forty  acres  sold  to  Hughes,  should  be  conyejed  bj  defendant  to 
Hughes.  It  was  admitted  that  plaintiff  made  some  improvements, 
but  it  was  denied  that  he  ever  made  as  much  as  was  alleged. 

There  was  a  denial  of  any  fraudulent  procurement  of  the  snrren- 
ler  of  the  title  bond.  But  it  was  alleged  that  plaintiff  left  home  in 
I86I9  his  family  residing  on  the  land ;  and  that  they  continned  on 
it  tUl  1865,  and  that  plaintiff's  wife  was  his  agent  during  his  ab- 
sence; that  in  1864  plaintiff's  family  were  committing  waste  on  the 
land,  impairing  defendant's  security  for  the  purchase-money,  and 
that  defendant  remonstrated  with  her  about  it,  and  that  she  said 
that  she  was  authorized  to  rescind  the  contract,  and  prodaoed  a 
letter  to  that  effect  from  her  husband;  and  that  the  contract  was 
then  and  there  canceled ;  and  that  the  two  remaining  notes  which 
wore  due,  amounting  with  interest  to  about  $1,900,  were  delivered 
to  her  by  the  defendant ;  that  these  notes,  with  the  interest,  were 
greater  in  amount  than  the  value  of  the  land;  and  that»  in  pursu- 
ance of  this  cancellation,  plaintiff's  family  left  the  land. 

That  afterward,  in  1865,  defendant  sold  the  whole  160  acres  for 
$1,600,  the  full  Value  of  it  at  that  time ;  and  at  the  same  time  the 
120  acres  were  not  worth  more  than  $900;  that  plaintiff  and 
ijis  family  were  in  possession  of  the  land  from  1857  to  1865,  culti- 
vating the  same  and  enjoying  the  crops,  the  use  of  the  land  being 
of  the  annual  value  of  $400,  which  defendant  prayed  to  have 
recouped ;  that,  while  in  possession  of  the  land,  plaintiff  commit- 
ted waste,  cut  down  and  carried  away  timber  to  the  value  of  $5(]!P, 
which  was  also  asked  to  be  recouped. 

All  that  part  of  the  answer  in  reference  to  a  sale  of  the  land  to 
another  person  for  its  f uU  value,  and  the  annual  value  of  the  rental 
of  the  land,  and  the  waste  committed  by  the  plaintiff  whilst  in 
possession,  was  stricken  out.  The  plaintiff  then  filed  a  replication 
to  the  new  matter  set  up  in  the  answer,  and  the  cause  was  tried 
before  the  court  and  a  jury,  and  a  verdict  was  rendered  for  the 
plaintiff  for  $2,076.60.  It  is  unnecessary  to  notice  any  of  the 
points  made  in  relation  to  the  ftdmission  or  exclusion  of  evidence, 
as  we  have  been  unable  to  perceive  any  substantial  error  in  the 
rulings  of  the  court  in  that  respect 

The  evidence  was  conflicting  in  regard  to  the  authority  of  plain- 
tiff's wife  to  deliver  up  the  title  bond  and  rescind  the  contract,  and 
the  jury,  by  their  verdict,  evidently  found  that  she  poesened  no 
inch  authority.    That  was  a  matter  for  them  to  determine  on  tbs 


OGTOBEB  TEBM,  1874.  gg} 

Kirkpatrick  t.  Downing. 

tefltimony,  and  with  their  verdict  we  have  no  right  to  interfere 
That  part  of  the  answer  asking  for  a  reooapment  for  the  value  of  the 
rent  and  damages  was  rightfully  stricken  out  The  relation  of  land- 
lord  and  tenant  did  not  exist  in  this  case,  and  that  is  the  only  relation 
upon  which  the  defense  would  have  been  available.  The  case  of  Coff^ 
Wian  V.  Huek,  19  Mo.  435,  is  a  direct  authority  for  this  proposition, 
and  it  was  there  h^ld  that  a  party  who  enters  upon  land  as  a  vendee 
cannot^  upon  a  subsequent  rescission  or  breaking  up  of  the  contract 
of  sale,  be  made  liable  for  the  rent  of  the  land  as  a  tenant  He  is 
only  liable  to  the  extent  of  the  benefit  actually  derived  by  him  from 
the  use  of  the  land,  in  ascertaining  which  he  may  be  dlowed  for 
«1I  outlays  in  improvements. 

But  the  only  question  of  any  real  importance  in  this  case,  and 
npon  which  the  decision  must  ultimately  turn,  is  that  in  regard  to 
the  measure  of  damages. 

This  is  the  only  question  that  was  presented  with  any  prominence 
VI  the  instructions  of  tiie  court,  and  this  will  now  be  considered. 

For  the  plaintiff  the  court  gave  the  following  declarations:  '*  The 
jury  are  instructed  that  unless  they  believe,  from  the  evidence,  that 
the  wife  of  the  plaintiff  was  authorized  by  him  to  cancel  and  rescind 
the  written  contract  for  the  conveyance  of  the  land  from  defendant 
to  plaintiff,  and  surrender  the  bond  and  receive  the  notes  in  pur- 
suance thereof;  and  that  said  wife  did  cancel  and  rescind  said  con- 
tract and  deliver  up  said  bond  in  porraance  of  said  authority  given 
4nid  wife  by  said  plaintiff,  they  will  find  for  plaintiff  and  assess  his 
damages  at  the  amount  of  purchase-money  paid  by  plaintiff,  with 
«x  per  cent  interest  thereon  from  the  time  the  same  was  so  paid 
until  the  present  time.'' 

At  the  instance  of  the  defendant  an  instruction  was  given,  that 
if  the  wife  of  the  plaintiff  was  authorized  to  cancel  or  rescind  the 
contract  of  sale,  then  the  verdict  should  be  for  the  defendant,  but 
the  court  refused  at  his  request  to  declare  the  law  to  be:  **  That  if 
the  jury  shall  believe,  from  the  evidence,  that  the  defendant  acted 
in  good  faith  in  the  sale  of  the  land  in  question  to  Baker,  and  not 
witii  intent  to  injure  or  defraud  plaintiff,  then  the  measure  of  dam- 
ages in  the  case  is  the  actual  damages  sustained  by  plaintiff,  and  if 
the  jury  shall  further  believe,  from  the  evidence,  that  at  the  time 
defendant  sold  said  land  to  said  Baker,  plaintiff  was  owing  defendant 
therefor  more  than  said  land  was  worth  in  cash  in  the  market,  then 
the  jury  should  allow  nominal  damages  only." 
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Upon  the  question  of  damages  in  cases  like  this,  the  aathoritie» 
are  conflicting  and  inharmonious.  That  there  are  many  cases  of 
the  very  highest  respectability  sustaining  the  view  taken  by  the 
court  below  is  unquestioned.  In  confonnity  with  the  decisions  in 
both  England  and  America,  the  courts  in  this  State  haye  held  that 
the  measure  of  damages  on  a  breach  of  covenant  of  seizin  is  limited 
by  the  consideration  money  and  interest  Dickson  ▼•  Desire,  29- 
Mo.  166;  Tong  y.  Matthews^  id.  437.  The  covenant  of  seizin  is 
broken  as  soon  as  it  is  made.  If  at  the  time  of  the  execution  of  the 
deed  the  grantor  does  not  own  the  land,  the  covenant  is  broken 
immediately,  and  the  rule  for  assessing  the  damages  arising  on  this 
breach  is  based  upon  the  principle  that,  no  land  having  passed  by 
the  vendor's  deed  to  the  purchaser,  the  purchaser  has  lost  no  land 
by  the  breach  of  the  covenant;  he  has  lost  only  the  consideration 
he  paid. 

And  many  cases,  as  before  remarked,  have  held  this  rule  eqliaUy 
applicable  to  the  case  of  a  sale  of  land,  when  the  vendor  for  any 
reason  refuses  to  carry  out  his  agreement  and  convey  the  title.  Aa 
abundant  authorities  may  be  found,  both  for  and  against  this  role^ 
it  is  best  to  examine  the  question  in  the  light  of  reason,  and  deter* 
mine,  if  possible,  what  line  of  adjudication  wiU  most  likely  be  pro- 
motive of  the  ends  of  justice.  Mr.  Sedgwick  weU  remarks  in  hia 
treatise  on  the  Measure  of  Damages,  that  although  courts  have  felt 
themselves  bound  in  some  instances,  as  to  real  covenants,  to  adopt 
arbitrary  rules,  still  the  constant  efFort  is  to  give  compensation  fof 
what  is  actually  lost,  not  to  allow  remuneration  for  a  mere  teohni* 
cal  breach  of  agreement,  but  to  make  the  measure  of  damaget 
correspond  with  the  real  injury  sustained,  and  not  to  permit  an 
action  where  no  loss  has  been  sufFered.  Sedg.  Meas.  DaoL  (tth 
ed.)194. 

A  difference  has  been  taken  in  some  of  the  cases  in  regard  to  the 
good  or  bad  faith  of  the  vendor,  in  failing  to  comply  with  his  agree- 
ment, as  affecting  the  amount  of  damages,  some  holding  that  where 
he  is  guilty  of  fraud,  or  has  acted  dishonestly,  substantial  damaget 
may  be  awarded  to  the  purchaser,  whilst  others  take  the  opposite 
view,  and  declare  that  the  motives  which  actuated  the  seUer  can 
have  no  influence  on  the  principle  involved,  and  that  the  damages 
in  either  event  will  be  the  same.  In  Flureau  v.  l^amhill,  2  W. 
BL  1078,  it  was  held  that  contracts  for  the  sale  of  real  estate  art 
on  the  condition,  always  implied  if  not  expressed,  that  the  sellet 
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has  a  good  tiUe,  and  if  without  fraud  he  fails  to  convey  by  such 
title,  the  vendee  is  not  entitled  to  damages  for  the  loss  of  his  bar- 
gain. Bat  in  the  still  later  and  very  recent  case  of  Engd  v.  FUek, 
L.  Ry  3  Q.  B.  814,  this  question  was  subjected  to  a  very  full  and 
elaborate  discussion  in  the  Queen's  Bench.  It  appeared  in  this 
case,  that  the  defendants,  mortgagees  of  the  lease  of  a  house,  sold 
it  by  auction  to  the  plaintiff,  the  particulars  of  the  sale  stating  that 
the  possession  would  be  given  on  completion  of  the  purchase.  Tho 
plaintiff  re-sold  it  at  an  advance  to  a  person  who  wanted  th^  house  for 
occupation.  Upon  an  investigation  of  the  title,  it  was  found  satis- 
factory, but  on  the  plaintiff  requiring  possession  before  completing 
the  purchase,  the  mortgagor  was  found  to  be  in  possession,  and 
refused  to  give  it  up.  The  defendants  could  have  ousted  him  by 
ejectment,  but  they  refused  to  complete  the  sale  on  the  ground  of 
expense.  On  this  the  plaintiff  brought  an  action  for  breach  of  the 
contract  of  sale,  and  it  was  held,  that,  as  the  breach  of  contract 
arose  not  from  inability  of  the  defendants  to  make  a  good  title,  but 
from  their  refusal  to  take  the  necessary  steps  to  give  the  plaintiff 
possession  pursuant  to  their  contract,  the  plaintiff  could  recover 
not  only  the  deposit  and  the  expense  of  investigating  the  title,  but 
also  damages  for  the  loss  of  his  bargain,  and  that  the  measure  of 
damages  was  the  profit  which  it  was  shown  he  could  have  made  on 
a  re-sale^  The  cases  bearing  on  the  subject  were  all  thoroughly 
reviewed,  and  the  above  result  arrived  at. 

The  case  of  Engel  v.  Fitch  was  affirmed  in  Exchequer  Ohamber, 
L.  R,  4  Q.  B.  659,  with  a  slight,  difference  in  the  mode  of  stating 
the  measure  of  damages,  which  was  held  to  be  the  difference  be* 
tween  the  contract  price  and  the  value  at  the  time  of  the  breach  of 
the  contract,  the  profit  which  it  was  shown  the  plaintiff  could  have 
made  on  a  rensale  being  the  evidence  of  this  enhanced  value  and  its 
amount.  In  delivering  the  judgment,  Eblly,  Oh.  B.,  said:  ''Ko 
case  has  been  cited  in  which  the  purchaser  of  real  property  has 
been  held  disentitled  to  recover  damages  like  the  present,  except  in 
the  case  of  Flureau  v.  ThomhiTly  and  the  cases  which  followed  it, 
and  upon  the  one  ground  of  the  vendor's  inability  to  make  out  a 
title;  and  there  is  no  authority  to  show  that  when  the  breach  of 
contract  has  been  on  any  other  ground,  any  other  rule  as  to  dam- 
ages applies  in  contracts  as  to  the  sale  of  real  property  than  that 
which  prevails  in  the  ordinary  case  of  a  breach  of  contract."  This 
decision  is  highly  approved  by  Mr.  Dart,  and  in  commenting  upon 
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it  (2  Dart  Vend.  &  P.,  4th  Eng.  ed.,  873-4)  he  says:  '*' This  decision, 
though  scarcely  reconcilable  with  some  of  the  earlier  authoritieBy 
has  placed  the  rule  on  a  clear  and  intelligible  footing,  and  haa 
oxclnded  from  its  operation  the  case  of  a  vendor  selling  mala  ^fide, 
or  entering  into  a  merely  speculative  Qon tract  for  sale."  This  role, 
then,  is  clearly  deducible  from  the  English  authorities,  if  the  ven- 
dor knew,  at  the  time  the  contract  was  entered  into,  that  he  had 
no  title,  or  if  the  sale  goes  off  because  he  changes  his  mind,  or 
because  he  neglects  to  take  the  necessary  steps  for  patting  the  pur^ 
chaser  into'  possession,  the  purchaser  may,  in  an  action  for  breach 
of  such  contract,  recover,  beyond  his  expenses,  damages  for  the  loss 
of  his  bargain.    1  Ghitty  on  Contracts  (11th  Am.  ed.),  437. 

Mr.  Perkins,  in  his  last  edition  of  Sugden  on  Vendors  and 
Purchasers,  in  an  elaborate  note,  says  that  the  current  of  Ameri- 
can authority  now  runs  in  the  same  direction.  He  says:  **  It  baa 
been  held  that,  where  the  vendor  has,  in  bad  faith,  agreed  to 
epll  land  to  which  he  knew  he  had  no  title;  McDonnell  v. 
Dunlapf  Hardin,  41 ;  Davis  v.  LewiSj  4  Bibb,  456 ;  Baldwin 
V.  Munn,  %  Wend.  399;  McNair  v.  Campion,  35  Penn.  St  23; 
Brinckerhoff  v.  Phelps,  24  Barb.  100;  8.  0.,  43  id.  469;  Drake  v. 
Bakery  34  N.  J.  358;  Pelers  v.  McKeon,  4  Denio,  546;  Bnsh  v.  Cbb, 
28  N.  Y.  261;  where,  having  the  title  at  the  time  of  the  agreement 
to  convey,  he  has  afterward  disabled  himself  from  conveying  by  a 
transfer,  to  a  third  person ;  Wilson  v.  Spencer,  11  Leigh,  261;  Dustin 
V.  Newcomer,  8  Ohio,  49 ;  where  he  refuses  to  convey  because  the 
land  is  greatly  enhanced  in  value ;  Brinkerhoff  v.  Phelps,  24  Barb. 
100;  S.  G.,  43  id.  469,  and  also,  where  having  the  title  at  the  time 
he  ought  to  convey  according  to  his  agreement,  he  still  refuses  to 
convey,  in  all  these  cases,  in  a  suit  at  law  for  a  breach  of  the  agree- 
ment to  convey,  the  vendee  is  entitled  to  recover  such  sum  as  will 
indemnify  him  from  the  actual  and  direct  loss  sustained  by  the 
non-performance  of  the  agreement,  which  would  generally  be  the 
difference  between  the  contract  price  and  the  enhanced  value  of  the 
land  when  the  conveyance  should  have  been  made.*'  Western  Bail' 
way  V.  Babcock,  6  Mete.  358;  Pringle  v.  Spaulding,  53  Barb.  17. 

So  in  Michigan,  the  measure  of  damages  for  a  willful  breach  of 
a  contract  to  sell  and  convey  a  lot  of  land  was  held  to  be  the  dif- 
ference between  the  actual  value  of  the  land  at  the  time  of  tht 
breach  and  the  sum  agreed  to  be  paid.  AUen  v.  Atkinson^  21  Mich. 
851.    And  again  in  the  case  of  Hammond  v.  Hannin,  iu.  374 ;  S. 
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C.y  4  Am.  Bep.  490,  the  court  regards  it  as  setUed,  that  while  the 
ordinary  measure  of  damages  for  breaking  a  covonant  to  sell  real 
estate  continues  to  be  the  consideration  money  and  interest^  with 
perhaps  also  the  cost  of  inyestigating  the  title;  yet,  that  where  a 
party  contracts  to  sell,  knowing  he  cannot  make  a  title^  or  haying 
a  title,  refuses  to  convey,  or  disables  himself  from  conveying,  or 
otherwise  acts  in  bad  faith,  the  vendor  is  remitted  to  his  general 
liability.  The  rule  is,  then,  the  same  in  relation  to  real  as  to  per- 
sonal property,  and  the  measure  of  damages  is  the  value  of  the 
land  at  the  time  of  the  breach. 

The  same  rule  prevails  in  the  Supreme  Oourt  of  the  United  States. 
In  Hopkins  v.  Xm,  6  Wheat  109,  the  court  said:  ''The  rule  is^ 
settled  in  this  court,  that  in  an  action  by  the  vendee  for  a  breack 
of  contract  on  the  part  of  the  vendor  for  not  delivering  the  article^ 
the  measure  of  damages  is  its  price  at  the  time  of  the  breach.  The 
price  being  settled  by  the  contract,  which  is  generally  the  case, 
makes  no  difference,  nor  ought  it  to  make  any;  otherwise  the 
vendor,  if  the  article  has  risen  in  value,  would  always  have  it  in  hie 
power  to  discharge  himself  from  his  contract,  and  put  the  enhanced 
value  in  his  own  pocket;  nor  can  it  make  any  difference  in  principle 
whether  the  contract  be  for  real  or  personal  property,  if  the  lands, 
as  is  the  case  here,  have  not  bten  improved  or  built  on.  In  both 
cases  the  vendee  is  entitled  to  have  the  thing  agreed  for  at  the  con- 
tract price,  and  to  sell  it  himself  at  its  increased  value.  If  it  be 
withheld,  the  owner  ought  to  make  good  to  him  the  difference.'' 

So  in  Maine  {HiU  v.  Hobart,  16  Me.  164),  it  was  decided  that  m 
debt  for  breach  of  a  bond  conditioned  for  the  conveyance  of  land, 
the  measure  of  damages  was  the  value  of  the  land  at  the  time  the 
conveyance  should  have  been  made.  The  court  says,  when  the 
vendee  proceeds  at  law,  he  is  entitled  to  a  complete  indemnity  and 
no  more.  By  a  performance  he  would  have  received  the  land,  and 
not  receiving  that,  if  he  obtains  the  value  at  the  time,  that  is  the 
exact  measure  of  his  loss.  And  the  same  doctrine  is  announced  in 
many  otiier  cases.  Warren  v.  Wheeler,  21  Me.  484;  Lawrence  v. 
Chase,  54  id.  196 ;  King  v.  Broton,  2  Hill,  485;  Boardman  J. 
EedeTj  21  Vt  84;  Bryant  v.  Hambrick,  9  Oa.  133 ;  Barbour  v. 
Nichoby  8  R.  I.  187;  Burr  v.  Todd,  41  Penn.  St  206;  Shaw  v.  WO- 
kins,  8  Humph.  647;  MoKee  v.  Brandon,  2  Scam.  399;  Hopkins  v. 
YowM,  5  Yerg.  805;  CannM  v.  McLean,  6  Harr.  &  J.  297;  Mca^ 
thall  V.  Harney,  9  OilL  251;  Whiteside  v.  Jennings,  19  Ala.  784. 
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The  same  principle  is  applied  where  the  yendee  has  not  actaiJly 
tendered  performance,  or  has  not  made  an  available  tender,  but,  in 
oonsequence  of  the  acts  of  the  vendor,  or  otherwise,  is  still  entitled 
io  maintain  a  suit  for  breach  of  contract  on  the  part  of  the  vendor 
in  not  conveying.  In  such  a  case  the  measure  of  damages  would  be 
ike  same,  namely:  the  difference  between  the  contract  price  and 
the  value  of  the  land  at  the  time  of  the  breach.  Lee  v.  RueeeUy  8 
Ired.  526;  Nichols  v.  Freemany  11  id.  99;  Chadwin  v.  Francis, 
L.  B.,  5  0.  P.  295. 

The  rule  must  be  reciprocal ;  where  the  property  has  enhanced  in 
value  the  purchaser  gets  the  benefit  of  the  enhancement,  so  where 
a  depreciation  has  taken  place  he  must  submit  to  a  corresponding 
lo8&  In  both  cases  he  obtains  the  true  measure  of  damages,  full 
compensation  for  the  loss  sustained.  Thus,  in  Nichols  v.  Freeman, 
the  plaintifF  purchased  a  lot  of  land  for  $8,000,  and  paid  the  greater 
part  of  the  purchase-money.  The  plaintifF  was  let  into  possession, 
«nd  the  defendant  executed  a  bond  in  the  penaltfy  of  $10,000,  con« 
ditioned  to  convey  upon  the  payment  of  the  biJance  of  the  pur- 
chase-money. The  plaintiff  was  evicted  by  the  judgment  creditors 
of  the  defendant,  and  the  property  sold  by  the  plaintiff  for  $2,500, 
which  was  admitted  to  be  the  real  value  of  the  property  at  the  time 
The  court  refused  to  allow  the  plaintiff  to  recover  the  amount  of 
the  purchase-money,  as  if  he  had  repudiated  the  contract,  and  sued 
for  money  had  and  received.  It  was  said :  *^  Here  the  plaintiff 
seeks  to  recover  compensation ;  what  sum  will  put  him  in  as  good 
a  condition  as  if  the  contract  had  been  performed?  In  this  case  he 
would  have  got  property  worth  $2,600,  but  he  would  have  been 
forced  to  pay  the  balance  of  the  purchase-money  and  interest  He 
has  not  paid  this  latter  amount,  and  his  damage  is  the  difference 
between  that  sum  and  the  value  of  the  property,  which,  by  the 
case,  is  agreed  to  be  $207.80 ; "  and  to  that  sum  the  redress  was 
limited.  So  in  Ooodwin  v.  Francis,  where  the  purchase-money 
had  not  been  paid,  Bovillb,  Gh.  J.,  in  delivering  his  opinion,  said: 
'^  I  am  not  aware  of  any  decision  in  which  it  has  been  held  that 
where  a  man  having  a  good  title  refuses  to  convey  according  to  oon« 
tract,  he  is  not  liable  to  compensate  the  other  jMurty  for  the  loss  of 
his  bargain,  as  well  as  for  any  expenses  he  may  have  actually  in- 
curred. The  contrary  is  laid  down  in  Bngel  v.  ^tch,  and  I  do  not 
see  that  Sikss  v.  Wild  is  inconsistent  with  it,  for  in  that  case  there 
a  failure  of  the  title.     I  think,  therefore,  that  the  defendant  ia 
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liable  for  the  difFerence  between  the  contract  price  and  the  market 
Talue  of  the  estate,  and  that  the  price  at  which  it  was  re-sold  is 
prima  facie  evidence  of  its  market  value." 

Where  there  is  no  evidence  given  showing  any  change  in  tlM 
flitnation,  the  consideration  paid  and  interest  will  be  taken  as  the 
correct  valae  of  the  laud.  But  where  there  is  evidence  given  show- 
ing a  change  in  the  value  of  the  Und,  the  value  at  the  time  the 
breach  occurred,  and  when  the  conveyance  ought  to  be  made,  will 
furnish  the  standard  of  damages.  This  is  fair  and  just  for  both 
parties,  as  they  obtain  precisely  what  they  are  entitled  to,  and  the 
basis  is  predicated  on  actual  loss,  and  the  full  and  adequate  oom- 
pensation. 

The  rule  commends  itself  for  its  intrinsic  justice.  It  conforms 
to  the  varying  circumstances  of  each  particular  case,  and  is  equi- 
table and  just.  The  arbitrary  and  unbending  rule  that  the  pur- 
chase-money and  interest  shall,  in  all  cases,  be  taken  as  the  crite- 
rion of  damages,  will,  in  the  majority  of  instances,  do  injustice 
either  to  the  seller  or  purchaser.  No  reason  is  perceived  why  it 
diould  be  adhered  to  and  enforced  when  one  more  consistent  with 
equity  is  found,  and  which  iis  easily  administered.  The  rule  for 
which  we  contend  is  just  to  both  parties.  It  gives  to  the  purchaser 
precisely  what  he  has  lost  in  consequence  of  the  breach  of  contract 
committed  by  his  vendor,  and  it  niakes  the  latter  responsible  for 
the  violation  of  his  agreement  in  the  full  amount  to  which  he  has 
occasioned  injury. 

Now,  in  the  present  case,  the  plaintiff  still  owed  a  part  of  the 
purchase-money  for  the  land,  but  he  cannot  obtain  a  conveyance  of 
the  land  upon  the  payment  of  the  balance  due,  because  the  defend- 
ant has  disabled  himself  from  conveying  by  selling  the  land  to 
another  person.  What,  then,  is  the  extent  of  his  loss,  and  what 
oonstitutes  the '  measure  of  his  damages?  Plainly,  the  difference 
hetween  what  he  owes  on  the  land,  and  what  the  land  is  worth. 

Wherefore  it  follows  that  the  judgment  should  be  reversed  and 
the  cause' remanded.    The  other  judges  concur. 

Judgment  reversed  and  cause  remanded. 

Nora.^See  flotnmofKi  ▼.  flamifti  (21  Mioh.  874),  i  Am.  Rep.  490,  and  OriawoJd 
V.  SaMn  (61 N.  H.  IST),  12  Am.  Rep.  78.  See,  alio,  an  artlole  in  11  Albanj  Law 
Joomal,  280,  from  the  pen  of  the  Hon.  Bmobt  Wabhburn,  In  which,  with  the 
foregoing  oaae  of  Kirkpatridc  v.  Downing  as  a  text,  he  reviews  the  anthoritfei 
wkth  great  dieoHralnation.  Referring  to  the  recent  deoiaion  of  the  Houee  o1 
Xjordi  In  Bain  v.  FothergtU,  L.  R.,  7  H.  L.  16S»  wherein  judgment  was  pro- 
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nouuced  bj  Lords  Chbucsvobd  and  Hathsrlt,  Prof.  Waskbvrv  iaid* 
**  AJl  the  judges  but  one  oonsidered  it  (the  case)  as  coming  within  the  priticipl* 
of  FlurecM  v.  ThamhiUf  though  all  of  them  are  somewhat  careful  to  speak  of 
the  failure  to  perform  on  the  part  of  the  defendant  as  having  been  ^  without 
his  fault.*  But  none  of  them  refer  to  any  analogy  between  such  contracts  aad 
covenants  for  title.  It  is  only  in  giving  their  judgments  that  the  point  la 
touched  upon  by  the  lords,  to  which  we  have  alluded  somewhat  at  leng^th,  how 
far,  in  an  action  upon  a  oontracU  the  damages  to  be  allowed  for  its  breach  ara 
to  depend  upon  the  good  or  bad  faith  with  which  it  is  done.  Lord  Chvxjis- 
TOBD  seems  to  uf*  to  place  it  on  the  true  ground :  *  If  a  person  enters  Into  a 
oontnict  for  the  sale  of  real  estate,  knowing  that  he  has  no  title  to  it,  nor  aay 
means  of  acquiring  it,  the  purchaser  cannot  recover  beyond  the  expeoses  ha 
has  incurred  by  an  action  for  the  breach  of  the  contract;  he  can  only  obtain 
other  damages  by  an  action  of  deceit.*  It  now  we  take  this  rule  in  actions  of 
contract  as  our  guide,  and  adopt  the  analogy  applied  by  American  coorta,  whloh 
there  is  between  losing  a  title  by  reastm  of  a  grantor's  failing  to  make  a  deed* 
and  losing  it  by  its  failing  after  the  deed  has  l>een  made,  we  have  an  inteUiglbla 
standard,  giving  full  damages  In  those  States  where  the  measure,  in  snoh  oaaes^ 
is  calculated  upon  the  value  of  the  estate  at  the  time  of  eviction,  and  nominal 
damages  only  where  the  covenantee  can  recover  only  the  moniqr  paid  for  tiM 
title  and  the  interest." 

When  Bain  v.  F&thergiU^  auprt^  was  before  the  House  of  Lords,  the  Jodcaa 
were  summoned  and  opinions  were  deUvnred  by  Mr.  JnstlocjDBrMAsr,  Mr. 
Baron  Pollook  and  Mr.  Baron  Pioott,  upon  the  three  following  qnestlona 
proposed  for  their  consideration : 

**  L  Whether,  upon  a  contract  for  the  sale  of  real  estate,  where  the  vendocv 
without  his  fault,  is  unable  to  make  a  good  title,  the  pnrchaser  Is  bj  law  enti- 
tled to  recover  damages  for  the  loss  of  his  bargain  ? 

**2.  Whether  the  actual  possession  of  the  property,  the  subject  of  the  cob» 
tract,  is  essential  to  bring  the  case  within  the  rule  laid  down  In  Fktrtam  r. 
ThorfMU  f 

**  8.  Whether,  If  the  rule  of  law  Is  correctly  laid  down  In  Flwnrnu  ▼.  I%om» 
MU,  the  cirenmstances  of  the  present  case  distinguish  It  and  take  it  out  of  thnt 
rule?" 

To  each  of  these  questions  Barons  Pou^ooK  and  Pzoorr  answered  **  Ko,**  but 
Mr.  Justice  Dsmmav  was  of  opinion  that  the  case  was  distinguishable  from. 
Flureau  v.  TkomMU.  The  opinions  are  too  long  Ut  give  an  abstract  of  thena 
here,  but  we  give  the  judgment  of  Lord  CHsucaroBD,  with  which  Lord 
Hathbrlt  concurred : 

**'  My  Lords,  this  appeal  brings  in  review  Uie  case  of  Fkntttm  v.  ITkmiMB,  t 
W.  Bl.  1078,  and  the  other  cases  which  have  engrafted  exceptions  upon  it;  anA 
the  drst  Question  Is,  whether  that  case  was  rightly  decided.  The  decision  wa* 
nearly  a  century  ago,  in  1775,  and  has  been  followed  ever  since;  not,  however* 
without  an  occasional  expression  of  doubt.  Now  the  rule  established  by  It  Is, 
that  upon  a  contract  for  the  purchase  of  real  estate,  if  the  vendor,  without 
fraud,  is  incapable  of  making  a  good  title,  the  purchaser  Is  not  entitled  to  maj 
compensation  for  the  loss  of  his  bargain.  The  case  is  very  shortly  reported. 
De  Obey,  C.  J.,  merely  laid  down  the  rule,  without  giving  any  reason  for  it| 
but  BiJicKSTONE,  J.,  said:  *  These  contracts  are  merely  upon  conditions  tn^ 
quently  expressed,  but  always  implied,  that  the  vendor  has  a  good  title.'  Tho 
rule  and  the  reason  for  it  have  been  adopted  and  followed  in  sulMcquent 
In  Walker  v.  Af  oore,  10  B.  &  C.  416,  Park,  J.,  said :  *  A  jury  ought  not.  In  the 
of  a  vendor  in  possession,  to  give  any  other  damages  in  consequence  of  a  defect 
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being  found  in  tlie  title,  than  thoee  whleh  were  allowed  In  FlumtM  v.  TKornMU, 
In  the  abeeuoe  of  Any  express  stipulation  about  it,  the  parties  must  be  consid* 
ered  as  content  that  the  damages,  in  the  event  of  the  title  proving  defective, 
shall  be  measured  In  the  ordinary  way,  and  that  ezoludes  the  claim  of  dam- 
ages on  account  of  the  supposed  goodness  of  the  bargain.*  In  the  case  of 
JRMnton  v.  Harmant  1  Exeh.  860,  the  same  learned  judge  said:  *The  case  tti 
Flureau  v.  Thonihitt  qualified  the  rule  of  the  common  law,  that  wheie  a  party 
■attains  a  loss  by  reason  of  a  breach 'of  contract,  he  is,  so  far  as  money  can  do 
It,  to  be  placed  in  the  same  situation  with  respect  to  damages  as  If  the  contract 
had  been  performed.'  Again,  In  Pounsett  v.  FuUer,  17  C.  B.  060,  the  court  held 
that  where  a  vendor  failed  to  make  a  good  title,  pursuant  to  his  contract,  the 
pnroha8er  (in  the  absence  of  fraud  or  misrepresentation)  was  not  entitled  to 
damages  for  the  loss  of  his  bargain.  CbesweUi,  J.,  In  delivering  his  opinion, 
said :  *  We  are  not  called  upon  here  to  Investigate  the  grounds  upon  which  the 
decision  In  Flurtax*  v.  ThaniMU  proceeded,  or  to  pronounce  any  opinion  as  to 
the  wisdom  or  expediency  of  the  rule  there  laid  down.  It  is  enou|^  for  us 
to  say  that  It  has  been  received  and  acted  upon  in  too  many  subsequent  oases 
to  allow  us  to  call  it  in  question.*  And  In  the  recent  case  of  Sike»  v. 
WUde,  8  L.  T.  Rep.  (K.  8.)  042;  4  B.  Jc  8.  421,  the  Courts  of  Queen's  Bench 
and  Exchequer  Chamber  adopted  the  rule  and  acted  upon  It.  In  the  more 
recent  case  of  Engd  v.  Fttef^  uM  sup.,  Cookburn,  C.  J.,  expressed  his  opin- 
ion that  the  case  of  Fiureau  v.  ThomhiU  was  unsatisfactory,  and  gave  his  sanc- 
tion to  the  doubt  of  Abbott,  C.  J.,  as  to  the  soundness  of  that  decision. 
There  Is,  perhaps,  some  difficulty  In  ascertaining  the  exact  grounds  of  the  Judg- 
ment, but  In  addition  to  those  which  have  been  previously  assigned,  it  seems 
to  me  that  the  following  considerations  may  be  suggested  as  In  some  degree 
supporting  the  correctness  of  the  decision.  *The  fancied  goodness 'of  the  baiv 
galn '  must  be  a  matter  of  a  purely  speculative  character,  and  In  most  eases 
would  be  very  difficult  to  determine,  in  consequence  of  the  conflicting  opin- 
ions likely  to  be  formed  upon  the  subject;  and  even  If  It  could  be  proved  to 
have  been  a  beneficial  purchase,  the  loss  of  the  pecunlaiy  advantage  to  be 
derived  from  a  resale  appears  to  me  to  be  a  consequence  too  remote  from  the 
breach.  I  am  aware  that  in  Engel  v.  FUeh,  where,  after  the  contract  and 
before  the  breach,  the  purchaser  contracted  for  a  resale  at  an  advance  of  106L, 
the  court,  though  pressed  with  the  decision  In  Hadley  v.  Bovendole,  9  Bxoh. 
841,  held  that, '  If  an  Increase  In  value  has  taken  place  between  the  contract 
and  the  breach,  such  an  Increase  may  be  taken  to  have  been  In  the  contemph^ 
tlon  of  the  parties  within  the  meaning  of  that  case.*  But  it  must  be  borne 
In  mind  that  this  question  as  to  damages  depends,  as  Aldbrsov,  B.,  said  In 
HaiUy  V.  BaooendaU^  upon  what  *  may  be  reasonably  supposed  to  haw  been  lo 
the  contemplation  of  both  parties  at  the  time  of  making  the  contract  as  to  the 
probable  result  of  the  breach  of  it.'  Now,  although  the  purchaser  in  Eh^  v. 
Hkht  when  he  entered  into  the  contnMt,  may  have  contracted  a  resale  at  an 
iklvanoe,  it  Is  not  likely  that  the  loss  of  this  profit  should  have  occurred  to  the 
vendor  as  the  probable  result  of  the  breach.  The  judges  were,  no  doubt.  Influ- 
enced by  the  fact  that  the  profitable  resale  had  actually  taken  place,  and  were 
In  consequence  drawn  aside  from  considering  what  must  Lave  been  in  the 
minds  of  both  parties  at  the  time  when  they  made  the  contract.  The  decision 
In  FhMrtau  v.  ThcrnMU  derives  great  additional  authority  from  the  oplr*on  of 
Loid  8t.  Lbovabds,  who  considers  that  it  was  rightly  decided  (Vendors  and 
Purchasers,  14th  ed.,  860).  The  almost  unanimous  approval  of  the  decision  was 
t:  role  en  in  upon  by  an  expression  of  disapprobation  from  Abbott,  C  J.,  in  the 
of  HopkinB  V.  Qraaebrook,  0  B.  ft  C.  81.    He  there  said:   'Upon  the  pi 
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ant  oooailon  I  will  onlj  say  that  if  it  is  adranoed  an  a  general  pmpcsltion  Uial 
^here  a  Tendor  oannot  make  a  good  title  the  parohaser  sliall  reooTer  notliiiv 
more  tlum  uominal  damages,  I  am  by  no  means  prepared  to  assent  to  itw  If  it 
were  nccessaiy  to  deoide  that  point,  I  should  desire  to  have  time  for  oonsidera- 
tion/  That  ease  was  one  which,  according  to  the  opinion  of  the  court,  was  not 
within  the  operation  of  the  rule  in  Flureau  v.  ThomMU,  but  the  decision  itself 
cannot  be  supported.  The  seller  in  that  case  had  nndoubtedlj  an  equitable 
estate,  in  respect  of  which  he  had  a  right  to  contract.  Therefore  the  langaa^s 
of  Abhott,  C.  J.,  that  *the  defendant  had  entered  into  a  contract  to  sell 
without  the  power  to  confer  even  the  shadow  of  a  title,*  is  not  warranted  bj 
the  circumstances,  as  he  could  certainly  have  assigned  his  equitable  estate,  and 
ti.us  the  sole  ground  upon  which  he  was  held  responsible  for  damages  entirelj 
failed.  But  although  the  facts  in  that  case  did  not  Justify  the  decision,  yet  U 
has  always  been  treated  as  having  introduced  an  exception  into  the  role  in 
Flunau  ▼.  Thomhim  and  as  having  withdrawn  from  its  operation  a  ela«  of 
cases  where  a  person  isnowing  that  he  has  no  title  to  real  estate  enters  into  a 
contract  for  the  sale  of  it.  It  has  been  recognised  in  several  cases  since.  In 
RofHnaon  v.  HarmoM,  Pabks,  B.,  said:  *The  present  case  comes  within  the 
rule  of  the  common  law,  and  I  cannot  distinguish  it  from  HopkinB  v.  Graee- 
hntok^*  and  Aldsbson,  B.,  and  Platt,  B.,  expressed  the  same  opinion.  In  Pomm 
Belt  V.  FuUer,  it  was  treated  as  a  valid  authority  by  all  the  judges,  the  question 
wbioh  they  considered  being,  whether  the  case  fell  within  the  rule  in  Fhu-msu 
V.  'IliemhiUt  or  the  exception  in  UopMns  v.  OroMehrook^  and  they  decided  that 
it  was  within  the  former  case  But  in  the  case  of  Engel  v.  FUoh^  the  Coorta  of 
Queen's  Bench  and  Exchequer  Chamber  proceeded  expressly  on  the  eases  of 
HopkiHB  V.  OroBtbrook  and  Robtnuon  v.  Harman,  the  Chief  Baron  quoting  the 
very  words  of  the  Chief  Justice,  and  relying  on  those  cases.  It  was  after  this 
d»cisfon  that  the  plaint! A  in  error  declined  to  argue  the  present  case  In  the 
Exchequer  Chamber,  as  the  authorities  ooold  only  be  fully  reviewed  by  a  higher 
tribuuaL  Notwithstanding  the  repeated  reeognition  of  the  anthorl^  of  H#^ 
kin9  V.  Grosedroofc,  [  cannot,  after  careful  consideration,  acquiesce  In  the  pro* 
pr\ety  of  that  decision.  I  speak,  of  oonrse,  of  the  exception  which  It  Intio- 
duoed  into  the  rule  established  by  Flureau  v.  ThanMtt,  with  respect  to  dam- 
ages upon  the  breach  of  a  contract  for  the  sale  of  rsal  estate,  for  as  to  tlie  ease 
itself  not  falling  within  the  exception  to  the  rule  (if  any  such  exists),  I  suppose 
no  doubt  can  now  be  entertained.  The  exception  has  always  been  taken  to  be 
this:  That  in  an  action  for  breach  of  a  contract  for  the  sale  of  a  real  estate.  If 
the  vendor  at  the  time  of  entering  into  the  contract  knew  that  he  had  no  title. 
the  purchaser  has  a  right  to  recover  damages  for  the  loss  of  his  bargain.  In 
Sedgwick  on  Damages  (4th  ed.),  p.  284,  it  is  said :  *  To  the  general  rule  thevs 
undoubtedly  exists  an  important  exception,  which  has  l>een  introduoed  froa 
the  civil  law  In  regard  to  damages  recoverable  against  a  vendor  of  real  eatafee 
who  fails  to  perform  and  complete  the  title.  In  these  cases  the  line  has  been 
repeatedly  drawn  between  parties  acting  In  good  faith  and  falling  to  perform, 
because  they  could  not  make  a  title,  and  parties  whose  conduct  Is  tainted  with 
fraud  and  bad  faith.  In  the  former  case  the  plaintiff  can  only  recover  what- 
ever money  has  l>een  paid  by  him,  with  interest  and  expenses.  In  the  latter  hiis 
is  entitled  to  damages  for  the  loss  of  his  bargain.  The  exception  oannot,  I 
think,  be  justified  or  explained  on  principle,  but  it  Is  well  settled  In  praotloe.* 
1  quite  agree  that  this  distinction  is  not  to  be  justified  or  explained  on  prinat- 
pie.  I  fully  agree  In  the  doubt  expressed  by  Bilagkbubh,  J.«  in  SOss  ▼•  ITiUa, 
as  to  the  soundness  of  the  exoeptlon  in  flojifcini  ▼.  Qrwastroofc,  and  In  Ih^ 
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obiemitloni  whloh  follow  the  aocpreMlon  of  th«t  doabt,  and  upon  a  rertew  of 
ill  the  deolaloQs  on  the  rabjeot,  I  think  that  it  ooght  not  any  loiiger  to  be 
fesaided  as  an  anthorlty.  Entertaining  this  opinion,  I  can  hf  ve  no  donbt  that 
the  Judgment  ef  the  Conn  of  Bzohequer  in  the  preeent  oase  ii  rli^t,  whether 
It  faUs  within  the  rule  as  established  by  FUireau  y.  ThomfUt^  or  is  to  be  oon- 
■Ideied  as  InyolTing  olronmstanoes  whioh  have  been  fesarded  as  removing 
eases  from  the  Inllnenoe  of  tha|  rule;  beoanse  I  think  the  rule  as  to  the  limits 
within  whioh  damages  maj'  be  recovered  upon  the  breach  of  a  c6ntraot  for  the 
sale  of  real  estate,  'must  be  taken  to  be  without  exception.  If  a  person 
enters  into  a  contract  for  the  sale  of  a  real  estate,  knowing  that  he  has  no  title 
to  it,  nor  anj  means  of  acquiring  It,  the  purchaser  cannot  recover  damages 
bejond  the  expenses  he  luw  incurred  by  an  action  for  the  breach  of  the  con- 
tnct;  heean  only  obtain  other  damages  by  an  action  for  deceit.  It  Is  only 
asooMaiy  to  add  that,  In  my  opinion.  If  there  were  any  exceptions  from  the 
rule  In  Fkurtau  ▼.  TkomMUt  the  present  case  would *not  fall  within  any  of  them, 
Imt  is  within  the  mle  Itself.  There  is  no  rsason  to  thintothat  the  respondents 
were  not  noting  thronghoat  under  a  bona  fidt  belief  tliat  the  lessor's  consent 
might  be  obtained  at  any  time  upon  appUoatlon.  They  were  prevented  from 
perf ormlng  their  contract,  not  from  any  willful  act  or  fraud  on  their  part,  but 
by  an  unexpected  defect  In  their  title,  which  was  beyond  their  power  to  cnie. 
The  ease  tills  proelMly  within  the  terms  of  the  rule,  as  stated  in  Flwntm  r. 
nbemMB;  and,  theiefora*  In  my  opinion,  the  Jadgaient  appealed  ttom  Is  Hnkii 
and  imght  to  ba 
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ent  ooouion  I  will  onlj  saj  that  If  it  is  advanced  an  a  general  pmpcsition  Uial 
^here  a  Tendor  oannot  make  a  good  title  the  parobaser  shall  reooTer  nofcliiiv 
more  than  nominal  damages,  I  am  by  no  means  prepared  to  assent  to  it.  If  it 
were  necessary  to  decide  that  point,  I  should  desire  to  have  time  for  oonsidera* 
tion.*  That  case  was  one  which,  according  to  the  opinion  of  the  court,  was  not 
within  the  operation  of  the  rule  in  Flureau  v.  ThomhUU  but  the  decision  itself 
cannot  be  supported.  The  seller  in  that  case  had  undoubtedly  an  equitable 
estate,  in  rcApect  of  which  he  had  a  right  to  contract.  Therefore  the  langiuige 
of  Abuott,  C  J.,  that  *the  defendant  had  entered  into  a  contract  to  eeU 
without  the  power  to  confer  even  the  shadow  of  a  title,'  is  not  warranted  by 
the  circumstances,  as  he  could  certainly  have  assigned  his  equitable  estate,  and 
ti.us  the  sole  ground  upon  which  he  was  held  responsible  for  damages  entlraljf 
failed.  But  although  the  facts  in  that  case  did  not  justify  the  decision,  jet  it 
has  always  been  treated  as  having  introduced  an  exception  into  the  role  in 
Fhurtofu  V.  ThfymMXL^  and  as  having  withdrawn  from  its  operation  a  elaas  of 
cases  where  a  person  isnowing  that  he  has  no  title  to  real  estate  enters  into  a 
contract  for  the  sale  of  it.  It  has  been  recognised  in  several  oases  since.  In 
UotAiMon  V.  Barman^  Pabkb,  B.,  said:  *The  present  case  comes  within  tbe 
rule  of  the  common  law,  and  I  cannot  distinguish  it  from  HopMnB  v.  Graea- 
hnmk^*  and  ALDSB80N,  B.,  and  Fjjltt^  B.,  expressed  the  same  opinion.  In  Foms- 
§eU  V.  F%AUert  it  was  treated  as  a  valid  authority  by  all  the  judges,  the  question 
wliioh  they  considered  being,  whether  the  case  fell  within  the  rule  in  Fhu-wmu 
V.  'llwmhiUt  or  the  exception  in  UopMns  v.  Orakehrook^  and  they  deeided  that 
it  was  within  the  former  case.  But  in  the  case  of  Engel  v.  FUch,  the  Conrta  of 
Queen's  Bench  and  Exchequer  Chamt>er  proceeded  expressly  on  the  eases  of 
HopkiH9  V.  OroBtbrook  and  Robtnuon  v.  Harman,  the  Chief  Baron  quoting  the 
very  words  of  the  Chief  Justice,  and  relying  on  those  cases.  It  was  after  this 
d<H;ision  that  the  plaint!  A  in  error  declined  to  argue  the  present  ease  in  tbe 
Exchequer  Chamber,  as  the  anthorities  could  only  be  fully  reviewed  l^  a  higher 
tribuuaL  Notwithstanding  the  repeated  reooguition  of  the  anthorl^  of  H#^ 
kins  V.  Grosedroofc,  i  cannot,  after  careful  consideration,  aoqniesoe  In  the  pre* 
priety  of  that  decision.  I  speak,  of  course,  of  the  exception  which  It  Intro* 
duced  into  the  rule  established  by  Flurum  v.  ThonJUU,  with  respect  to  dam- 
ages upon  the  breach  of  a  contract  for  the  sale  of  real  estate,  for  as  to  the  case 
itself  not  falling  within  the  exception  to  the  rule  (if  any  such  exists),  I  sappoee 
no  doubt  can  now  be  entertained.  The  exception  has  always  been  taken  to  be 
this :  That  in  an  action  for  breach  of  a  contract  for  the  sale  of  a  real  estate.  If 
tbe  vendor  at  tbe  time  of  entering  into  the  contract  knew  that  he  had  no  title. 
the  purchaser  has  a  right  to  recover  damages  for  the  loss  of  his  iMUgaln.  In 
Sedgwiek  on  Damages  (4th  ed.),  p.  284,  it  is  said :  *  To  the  general  rule  then 
undoubtedly  exists  an  important  exception,  which  has  1>een  introdnoed  froa 
the  civil  law  in  regard  to  damages  reooverable  against  a  vendor  of  real  eatato 
who  fails  to  perform  and  complete  the  title.  In  these  cases  the  Una  has  been 
repeatedly  drawn  between  parties  acting  In  good  faith  and  failing  to  perform, 
because  they  could  not  make  a  title,  and  parties  whose  conduct  is  tainted  with 
fraud  and  bad  faith.  In  the  former  case  the  plaintiff  can  only  recover  what- 
ever money  has  been  paid  by  him,  with  interest  and  expenses.  In  the  latter  ha 
is  entitled  to  damages  for  the  loss  of  his  bargain.  The  exception  cannot,  I 
think,  t>e  justified  or  explained  on  principle,  but  it  Is  well  settled  In  praotloa.* 
1  quite  agree  that  this  distinction  is  not  to  be  justified  or  explained  on  prlnot- 
ple.  I  fully  agree  in  the  doubt  expressed  by  BtAOKMUaM^  J.,  in  SOmu  ▼•  ITiUa, 
as  to  the  soundness  of  the  axoeption  in  Hopkkm  r,  Qnaestroofc,  and  in  Ih^ 
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obiaiTiitloQs  whloh  follow  the  ezpreMion  of  that  doabt,  and  upon  a  rertew  of 
ill  the  decisions  on  the  tnbjeot,  I  think  that  It  onght  not  any  loiiger  to  be 
fesarded  as  an  anthorltj.  Entertaining  this  opinion,  I  can  hf  ve  no  donbt  that 
the  judgment  ef  the  Conn  of  Exchequer  In  the  present  case  Is  rii^t,  whether 
it  fens  within  the  role  as  established  by  FUireau  ▼.  ThomhtU^  or  is  to  be  con- 
sldeied  as  InyolTlng  oireomstanoes  whloh  have  been  regarded  as  removing 
eases  from  the  inllaenee  of  tha|  rule;  beoanse  I  think  the  rule  as  to  the  limits 
within  which  damages  may  be  recovered  upon  the  breach  of  a  contract  for  the 
sale  of  real  estate,  'must  be  taken  to  be  without  exception.  If  a  person 
enters  into  a  contract  for  the  sale  of  a  real  estate,  knowing  that  he  has  no  title 
to  it,  nor  any  means  of  acquiring  It,  the  purcliaser  cannot  recover  damages 
beyond  the  expenses  he  has  incurred  by  an  action  for  the  breach  of  the  con- 
tnet;  heean  only  obtain  other  damages  by  an  action  for  deceit.  It  Is  only 
neeessaiy  to  add  that,  in  my  opinion.  If  there  were  any  exceptions  from  the 
rale  in  Fkurtau  ▼.  TfcomMI,  the  present  case  would  *not  fall  within  any  of  them, 
bat  Is  witiiin  the  rale  itself.  There  Is  no  reason  to  thinlDthat  the  respondents 
were  not  noting  throai^oat  under  a  bona  fidt  belief  that  the  lessor's  consent 
might  be  obtained  at  any  time  upon  application.  They  were  prevented  from 
perf onning  their  contraet,  not  ftom  any  willful  act  or  fraud  on  their  part,  bat 
by  an  anexpeoted  defect  In  their  title,  which  was  b^ond  their  power  to  ears. 
The  ease  tills  precisely  within  the  terms  of  the  rale,  as  stated  im  Ftmttm  r. 
nbemMB;  and,  therefore*  In  my  opinion,  the  lodgment  appealed  ttom  is  Hghii 
and  ngght  to  be 
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A  gnuited  to  B  the  right  to  enter  apon  his  land.  Mid  te  wdam  mad 
ft&d  other  minenJi  therefrom  "  during  the  eontinnnnoe  of  the 
end  to  ereet  all  needful  buildings  for  that  purpose,  pajtag  to  A  a  eertala 
priee  per  ton  for  the  minerals  taken;  and  It  was  agreed  that  B  should  haf« 
the  right  to  eease  mining  and  to  rsmore  his  building  at  aaj  tine.  HtH 
that  B  took  an  estete  at  will,  dstennlaable  at  the  wOl  of  either  party. 

• 

ACTION  by  the  appellant  agaimit  the  appellees,  to  quiet  the  title 
of  the  appellant  to  certain  real  estate.  The  suit  was  oom- 
menced  in  Olay  oonnty,  bnt  was,  by  change  of  Tenne,  decided  in 
Owen  county.  A  demnrrer  to  the  complaint  was  filed  by  the  defend* 
ants,  which  was  sustained  by  the  courts  and. final  judgment  was 
thereupon  rendered  for  the  defendants.  The  plaintiff  haTing 
excepted  to  this  ruling,  appealed,  and  has  assigned  the  same  as  error 
in  this  court 

O.  A.  Kniigktf  for  appellant 

D.  JT.  Wittiammm,  A.  Doggy  and  H.  W.  Oha$$^  f6r  appeOeeii 
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DowKBT,  C.  J.  The  qnestion  of  principal  importance  in  the 
oaae  taniB  upon  the  proper  construction  of  a  certain  writing,  which 
was  executed  on  the  18th  day  of  September,  1865,  by  Arthur  Hel- 
ton, then  the  owner  of  the  land,  to  Samuel  Strain.  Hc4ton  after- 
ward conveyed  the  land  to  Gilfillen,  and  he  conTeyed  to  the  plain- 
tiff.  Strain  assigned  the  undiyided  three-fourths  of  the  interest 
acquired  by  him  under  the  instrument  in  question,  to  William 
Bisher,  John  M.  Crawford  and  Alexander  Crawford,  and  Strain, 
Risher  and  the  Crawfords  assigned  the  entire  interest  acquired  by 
them,  under  the  said  instrument,  to  the  Indiana  Coal  and  Iron 
Company.  Neither  the  original  nor  a  copy  of  the  assignment  is 
filed  witii  the  complaint.  The  instrument  in  question  is  as  fol- 
lows: 

1.  **  Agreement  made  and  concluded  this  18th  day  of  September, 
in  the  year  1865,  between  Arthur  Helton  and  Baohel  A.  Helton,  of 
Jackson,  in  the  county  of  Clay,  in  the  State  of  Indiana,  party  of 
the  first  part,  and  Samuel  Strain,  of  *  *  *  in  the  county  of 
Lawrence,  in  the  State  of  Pennsylvania,  party  of  the  second  part, 
as  follows: 

3.  *^  The  said  party  of  the  first  paisl^  for  the  consideration  of  one 
doUar  to  them  in  hand  paid,  as  well  as  the  agreements  hereinafter 
mentioned,  doth  hereby  bargain,  sell,  and  .convey  unto  the  party  of 
the  second  part,  his  heirs  and  assigns,  all  the  mineral  coal,  lime- 
stone, iron  ore,  fire-clay,  and  oil,  in,  upon,  and  under  the  farm  or 
tract  of  land  in  the  township  of  Jackson,  in  the  county  of  Clay, 
and  State  of  Indiana,  bounded  and  described  as  follows: 

3.  *'  On  tbe  north  by  land  of  Michael  McCullongh;  on  the  west 
by  lands  of  William  Muncy  and  heirs;  on  the  south  by  lands  of 
Arthur  Helton,  Sen.;  on  the  east  by  lands  of  Arthur  Helton,  Sen., 
and  Peter  Muncy;  containing  in  the  whole  sixty  acres  of  land. 

4.  "  Granting  to  the  party  of  the  second  part,  or  his  assigns,  as 
well  as  his  and  their  laborers  and  workmen,  the  right  to  enter  upon 
said  lands  at  any  time  hereafter,  and  search  for  coal,  limestone, 
ore,  fire-clay,  and  oils,  and,  when  found,  to  remove  the  same  from 
said  lands,  together  with  all  the  rights  and  privileges  incident  to 
the  mining  and  securing  of  said  coal,  limestone,  ore,  fire-clay,  and 
irils,  including  the  right  of  ingress  and  egress,  and  to  dig,  mine, 
explore,  and  occupy  with  such  constructions  and  buildings  as  may 
be  necessary  and  useful  for  the  full  enjoyment  of  the  advantages  of 
said  coal,  Umestone,  ore,  fire-clay,  and  oils,  and  with  the  refuse 
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from  said  mines;  and  also  the  right  to  mine  and  remove  the  coal, 
limestone,  ore,  fire-clay,  and  oils  of  adjoining  lands  through,  oret, 
or  under  said  lands,  during  the  continuance  of  this  agreement. 

5.  ''And  the  party  of  the  second  part  agrees,  by  himself,  his 
assigns,  or  workmen,  to  enter  upon  and  make  search  for  coal,  lime- 
stone, ore,  fire-clay,  and  oils  upon  the  lands  above  described;  and 
should  he  find  Cofid,  ore,  limestone,  fire-clay,  and  oils,  in  said  lands 
and  adjoining  lands,  of  sufficient  thickness,  quantity,  and  quality 
to  justify  him,  the  party  of  the  second  part,  to  open  and  work  said 
mines,  then  he  or  his  representatives  or  assigns  shall  pay  to  the 
party  of  the  first  part,  his  heirs  or  assigns,  within  ten  years  from 
the  date  hereof,  the  sum  of  five  dollars,  and  yearly  thereafter  dnr« 
ing  the  continuance  of  this  agreement 

6.  *'  And  the  failure  to  make  these  advance  payments  yearly  upon 
request,  or  within  sixty  days  after  demand  upon  the  party  of  the 
second  part,  or  his  assigns,  shall  be  deemed  an  abandonment  of  this 
agreement  or  lease;  but  not  to  the  injury  of  the  party  of  the  second 
part  or  his  assigns. 

7.  *^  And  the  party  of  the  second  part  shall  have  the  right  to 
abandon  said  lands  and  mining  at  any  time,  and  remove  all  hia 
buildings  and  fixtures  from  said  lands. 

8.  ''And  the  said  party  of  the  second  part,  by  himself  or  assigns, 
agrees  to  pay  the  party  of  the  first  part,  their  legal  representativeff 
or  assigns,  the  sum  of  ten  cents  for  each  ton  (of  2^40  pounds)  of 
screened  coal  and  limestone  mined  and  removed  from  said  lands 
herein  described;  and  the  price  or  rent  of  the  ore  mined  and  removed 
from  said  lands  for  such  gross  ton  of  two  thousand  two  hundred 
and  forty  pounds  shall  be  *  *  *•  Petroleum  oil  shall  be  one- 
fifteenth  portion  in  tank,  to  be  removed  by  first  party  every  day  if 
second  party  require  it. 

9.  ''  But  it  is  understood  and  agreed  that  any  advance  payments 
of  five  dollars  as  before  mentioned  to  be  paid  yearly,  that  shall  be 
made  to  the  party  of  the  first  part,  are  to  apply  on  the  payment  of 
rent  of  coal  first  mined  thereafter. 

10.  "  The  payment  of  rent  per  ton  on  coal,  limestone,  fire-clay, 
iron  ore,  or  other  minerals,  oil  mined  and  removed,  shall  be  made 
quarter  yearly,  and  all  payments  i*cqaired  by  this  agreement  shall 
fvQ  made  and  accepted  in  bankable  fands  of  the  State  of  Indiana. 

11.  "  It  is  mutually  understood  by  the  parties  that  the  coal  undei 
lELy  dwelling-house,  or  other  permanent  buildings  upon  the  premises. 
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shall  not  be  mined  out^  and  as  little  injury  to  the  surface  of  said 
land  shall  be  done  as  possible  in  the  minings  remoyal  and  transporta- 
tion of  said  coal,  limestone,  ore,  fire-clay,  or  oil,  as  hereixi  contem- 
plated. It  is  farther  understood  and  agreed  upon  as  a  part  of  this 
contract,  that  the  party  of  the  first  part  hereby  grants  and  giyes  to 
tiie  party  of  the  second  part,  *  *  *  heirs  and  assigns,  all  the  land 
in  the  aboYe-described  premises  that  may  be  by  said  second  party  or 
assigns  deemed  necessary  for  the  location,  construction  and  occu- 
pancy of  a  public  railroad,  together  with  lateral  branches,  with  the 
right  to  procure  *  *  *.  It  is  also  mutually  understood  that  the 
stipulations  herein  contained  shall  apply  to  and  bind  the  heirs,  ezec- 
utoi*s,  administrators  and  assigns  of  the  parties,  respectiyely. 

**  In  witness  whereof,  the  parties  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  aboye  written. 

**  Sealed  and  deUyered  in  presence  of 

"Wm.  Lowdbrhtlk. 


''  AsTHUB  Heltok,  [Seal.] 
'*  Baohsl  a.  Heltok,  [Seal.] 
"  Samttel  Straik.        [Seal.]** 

We  haye  diyided  the  instrument  into  sections  for  conyenience  of 
reference,  and  haye  numbered  the  sections.  Counsel  for  the  appel- 
lant contend  that  the  instrument  in  question  creates  only  an  estate 
at  will,  subject  to  be  determined  by  either  party,  according  to  the 
law  relating  to  such  estates.  Counsel  for  th^  appellee,  on  the  other 
hand,  contend  that  the  interest  is  either  a  freehold  estate  of  inher- 
itance,  or  a  continuing  interest  for  the  grantee  or  lessee  so  long  as 
the  coal  or  other  specified  minerals  continue,  and  the  tenant  com- 
plies with  the  contract 

The  term  'Hand,''  in  ite  legal  signification,  includes  not  only  the 
ground  or  soil,  but  eyery  thing  attached  to  it,  aboye  or  below,  whether 
by  the  course  of  nature,  as  trees,  herbage,  stones,  mines  and  water, 
or  by  the  hand  of  man,  as  houses,  eto.  Whatever  lies  in  a  direct 
line  between  the  surface  and  the  center  of  the  earth,  belongs  to  the 
owner  of  the  surface.  Bainbridge  on  Mines,  4.  And  the  fee  simple 
which  our  law  giyes  contemplates  absolute  power  of  disposal,  and 
any  limitation  upon  that  power  is  repugnant  to  the  estate  and  yoid. 
1  Billiard  on  Real  Prop.  50-65,  and  notes;  3  Sharswood's  BL  Com. 
102;  2  Bl.  Com.  18. 

The  owner  in  fee  simple  has  the  power  to  sell  and  conyey  his 
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by  the  express  stipalation  of  the  instrament  authorized  to  abandon 
ttc  amds  and  mining  at  any  time,  and  remove  all  his  buildings 
and  fixtnies  from  said  lands.  It  cannot  be  held  that  this  right  to 
abandon  the  land  and  cease  mining  has  reference  to  the  time  irhen 
the  lessee  is  prospecting  for  mineraLs.  The  parties  did  not  provide 
iimplj  that  he  might  abandon  the  land  and  cease  to  search  for 
minerals,  when,  upon  search,  he  had  failed  to  find  minerals^  or  had 
tailed  to  find  them  in  such  quantity  as  to  justify  the  further  proae- 
oution  of  the  enterprise.  But  the  agreement  is  that  he  may  do  so 
**  at  any  time."  Such  language  is  too  plain  to  admit  or  need  inter- 
pretation. It  doeis  not  i*emoye  the  difficulty  to  regard  the  instru- 
ment as  a  license;  for  however  it  may  be  regarded,  it  is  stiU  subjeot 
to  the  same  limitation,  and  is  binding  no  longer  than  the  lessee  or 
licensee  shall  see  fit  to  be  bound  by  it.  We  are  aware  of  the  doo> 
trine  that  a  mere  lioense,  which  is  revoeable  at  the  pleasure  of  the 
party  giving  it,  may  be  irrevocable  if  coupled  with  an  interest  in 
the  lio&nsee,  or  when  it  has  been  acted  upon  by  the  party  to  whom 
it  has  been  granted.  Snowden  v.  WUas,  19  Ind.  10.  The  distino* 
tion  between  a  lease  of  mines  and  a  license  to  work  mines  was 
stated  in  Funk  v..  Hdldeman,  53  Penn.  St.  229.    The  court  say: 

*^  *  The  form  is  a  distinct  conveyance  of  an  actual  interest  or  estate 
in  lands,  while  the  latter  is  only  a  mere  incorporeal  right  to  be 
exercised  in  the  lands  of  another.  It  is  a  profit  a  prendre,  and  may 
be  held  apart  from  the  possession  of  the  land.  In  order  to  ascer- 
tain whether  an  instrument  must  be  construed  as  a  lease  or  a 
license,  it  is  only  necessary  to  determine  whether  the  grantee  has 
acquired  by  it  any  estate  in  the  land,  in  respect  of  which  he  might 
bring  ejechnent.  If  the  land  is  still  to  be  considered  in  the  pos- 
session of  the  grantor,  the  instrument  will  only  amount  to  a  license, 
and  though  the  licensee  will  certainly  be  entitled  to  search  and  dig 
for  mines  according  to  the  terms  of  the  grant,  and  appropriate  the 
produce  to  his  own  use,  on  payment  of  the  stipulated  rent  or  pro- 
portion, yet  he  will  acquire  no  property  in  the  minerals  till  they 
are  severed  from  the  land,  and  have  thus  become  liable  to  be  reoov* 
ered  in  an  action  of  trover.'  In  the  coal  mining  districts  of  Penn- 
sylvania,  leases  for  terms  of  years  are  very  common.  They  art 
estates  in  land.  The  rent  is  usually  measured  by  the  tons  taken, 
bnt  the  tenant  is  bound  to  a  minimum  production  annually,  and 
ihe  transaction  amounts  to  a  sale,  at  a  price  per  ton,  of  the  cool  in 
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the  premises,  and  constitutes  an  interest  in  the  lessee  in  the  nature 
of  a  corporeal  hereditament," 

In  the  instrument  in  question  in  the  case  at  bar,  there  is  a  grant 
of  the  mineral  coal,  limestone,  iron  ore,  fire-clay,  and  oil,  in,  upon, 
and  under  the  land,  and  the  lessee  is  granted  not  only  the  right  to 
go  upon  the  land  and  remoye  the  same>  but  he  is  given  the  right  to 
'<  occupy  the  land  with  such  constructions  and  buildings  as  may 
be  necessary  and  useful  for  the  full  enjoyment  of  the  advantages  of 
said  coal,"  etc.,  reserving  to  himself,  however,  the  right  to  aban- 
don the  land  and  mining  at  any  time.  If  the  foregoing  distinction 
between  a  lease  and  a  license  is  correct,  then  this  must  be  a  lease 
and  not  a  liisense. 

We  regard  the  inftrument  in  question  as  a  lease,  and  as  creating 
an  estate  at  wilL 

What  shall  be  the  rights  of  the  parties  at  the  termination  of  the 
lease,  we  are  not  now  called  upon  to  decide. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is  remanded^ 
with  instructions  to  overrule  the  demurrer  to  the  complaint. 

BuauBK  and  Pjernr,  JJ^  dissent 

SftdgfnmU  reversed,  and  eamee 


JoHKsoir,  appellanty  r.  Miluol 

(47liid.tli^ 
■Hwifriwiff  fiif  wife'^^dew0r—'dsettueiiei^  of  doidhtt  AtuftoiidL 

I 

Lsnd  WIS  eonvBTed  to  a  hnsbuid,  bat  afterward  sad  before  It  wis  recorded 
tbe  deed  wis  destroyed  bj  his  direction.  BIM^  that  after  his  death  his. 
widow  was  entitled  to  dower  in  the  land  so  oonvejed. 

ACTION  by  the  appellee  against  the  appellants.  The  defend- 
ants were  Margaret  J.  Johnson,  James  Johnson,  David  Fees* 
ler,  John  Little,  Sr.,  and  Sarah  J.  Hobbs,  all  of  whom  join  in  thit 
appeaL 

J.  T.  Smith,  C.  I).  Than^Mm,  W.  B.  Puree  and  H.  D.  Tkomj^* 
eim,  for  appellants. 

J.  Smith,  for  appellee 
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W0KDBK9  J.  The  complaint  alleges,  in  sabstance,  that  one 
UTiUiam  Hobbs  was  the  equitable  owner  of  a  paroel  of  land 
described)  the  legal  title  to  which  was  in  Joseph  P.  Ring ;  that 
King)  at  the  request  of  Hobbs^  oonyeyed  the  land  to  the  defendant 
Margaret  J.  Johnson  ;  and  to  secure  a  part  of  the  purchase-mon^ 
the  said  Margaret  J.  Johnson,  together  with  Fessler  and  Little, 
executed  to  Bing  a  promissory  note,  a  copy  of  which  is  set  out,  and 
that  Bing,  by  direction  of  the  owner  of  the  note  (Hobbs,  we  sup- 
pose), assigned  the  note  to  the  plaintiff,  which  remains  due  and 
unpaid. 

It  is  alleged  that  Sarah  J.  Hobbs,  as  the  ¥ridow  of  William 
Hobbs,  claims  an  interest  in  the  land,  hence  she  is  m§de  a  party, 
and  required  to  answer.  Prayer  for  judgment  on  the  note  against 
the  makers  thereof,  and  that  Mrs.  Hobbs  be  enjoined  from  setting 
up  or  asserting  any  claim  to  the  land. 

The  defendants  all  answered,  Mrs.  Hobbs  setting  up  a  claim  to 
one-third  of  the  land  as  the  widow  of  the  deceased  husband,  Wil* 
liam  Hobbs,  and  Mrs.  Johnson  setting  up  a  breach  of  the  cot- 
enants  in  her  deed,  by  reason  of  the  interest  of  Mrs.  Hobbs  in  the 
land,  but  averring  a  readiness  to  pay  whateyer  might  be  due  on  the 
note  upon  receiving  a  conveyance  of  that  interest. 

We  need  not.  further  notice  the  pleadings,  though  error  is  as- 
signed upon  some  rulings  on  demurrers,  because  the  counsel  for 
the  appellants  say  that  the  third  error  assigned  really  presents 
iheir  case,  and  we  agree  with  the  counsel  in  that  respect 

The  third  error  is  assigned  upon  the  overruling  of  the  appellants' 
motion  for  a  new  trial. 

Upon  issue  joined  the  cause  was  tried  by  the  court,  who  found 
for  the  plaintiff  the  amount  remaining  due  on  the  note  against  the 
makers,  and  that  Mrs.  Hobbs  had  no  interest  in  the  property,  and 
rendered  judgment  for  the  recovery  of  the  money,  and  that  Mrs. 
Hobbs  be  forever  enjoined  from  setting  up  any  claim  to  the  land* 

One  of  the  reasons  assigned  for  a  new  trial  was  the  admission  of 
ihe  note  sued  upon  in  evidence. 

The  ground  of  this  objection  was  that  Mrs.  Johnson,  the  princi- 
pal in  the  note,  was  a  married  woman,  and  therefore  could  not  make 
a  valid  note.  It  is  a  sufficient  answer  to  this  objection  to  say  that 
her  coverture  was  not  pleaded  either  by  Mrs.  Johnson  or  her  sureties^ 
Little  and  Fessler.  Coverture  is  a  special  defense  that  must  be 
pleaded,  and  evidence  of  it  cannot  be  given  under  the  general  de- 
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iiiaL    Had  it  been  pleaded  we  do  not  see  how  it  could  haye  beeir 
available  to  discharge  Little  and  Fessler  from  their  obligation. 

The  next  ground  of  the  motion  was  the  exclusion  by  the  court  of 
certain  eridence  offered  by  the  defendants^  to  which  exdasion  ex* 
ception  was  taken. 

On  the  trial  Joseph  P.  King  testified  that  the  note  was  giyen  for 
the  land  described  in  the  pleadings.  He  further  testified  that  he- 
made  a  deed  to  William  Hobbs ;  that  this  deed,  it  never  having, 
been  recorded,  was  destroyed  by  the  direction  of  William  Hobbs. 
It  was  destroyed  in  the  presence  of  the  witness,  Bing>  and  William. 
Hobbs,  by  Barnabas  Carver. 

The  defendants  then  offered  to  prove  by  the  witness  that  the 
deed  mentioned  was  a  conveyance  of  the  land  described  in  the  omn* 
plaint  and  the  contents  of  the  deed,  but  the  plaintiff  objected,  and 
it  was  admitted  by  the  plaintiff  that  at  the  time  of  the  execution: 
of  the  deed,  and  at  the  time  of  its  destruction,  the  said  Sarah  J. 
Hobbs  was  the  wife  of  said  William  Hobbs,  and  had  no  knowledge 
of  the  destruction  of  the  deed  ;  and  that  William  Hobbs  afterwafd. 
died,  leaving  her  as  his  widow;  that  William  and  Sarah  were  living^ 
apart  at  the  time  the  deed  was  destroyed.  And  thereupon  the- 
court  excluded  the  evidence  offered,  and  the  defendants  excepted*. 

We  are  of  opinion  that  the  court  erred  in  excluding  the  evidence 
offered.  A  sufficient  foundation  was  laid  for  the  introduction  of 
parol  evidence  of  the  contents  of  the  deed.  If  the  deed  was  for  the- 
land  for  which  the  note  was  given,  Mrs.  Hobbs  on  the.  death  of  her 
husband  became  entitled  to  one-third  of  it,  and  the  covenants  in 
Mrs.  Johnson's  deed  became  broken.  We  suppose  the  court  below 
excluded  the  evidence  on  the  theory  that  William  Hobbs,  by  con- 
senting to  the  destruction  of  the  deed,  estopped  himself  to.  set  up^ 
any  title  under  it,  and  that  Mrs.  Hobbs,  claiming  under  him  as 
his  heir,  is  also  estopped.  But  the  third  that  a  widow  takes  in 
such  case,  she  does  not  take  as  heir  to  her  husband,  but  by  virtue 
of  her  marital  rights.     May  v.  Fletcher,  40  Ind.  .575. 

Of  the  right  of  a  surviving  wife  to  one-th^rd  of  the  land  of 
which  the  husband  was  seized  during  coverture,  she  cannot  be  de- 
prived by  any  act  of  the  husband  alone ;  and  any  attempt  to 
defraud .  her  of  her  marital  rights,  such  as  would  seem  to  have 
been  designed  in  this  case,  cannot  receive  the  sanction  of  the  law. 
For  the  error  in  rejecting  the  evidenee  offered,  the  judgment  must 
be  reversed. 
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'  The  appellee  makes  the  point  that  the  ooveiiants  in  Mrs.  Johit- 
fion's  deed  were  only  nominally  broken,  and  that  no  substantial 
^'daanages  were  sostained  until  she  was  eyieted  of  the  third  claimed 
by  Mrs.  Hobbs.  But  the  plaintiff  saw  proper  to  make  Mrs.  Hobbs 
a  party  to  the  action,  and  he  must,  of  course,  abide  by  the  legiti- 
mate results.  By  making  her  a  party,  and  seeking  to  haye  the 
.whole  controversy  settied  in  one  suit,  he  must  be  deemed  to  haye 
<ion6ented  to  sudi  dispofition  of  the  catise  as  the  rights  of  the 
parties  might  require.  And  if  Mrs*  Hobbs  succeeds  in  establishing 
her  claim  to  apart  of  the  land,  it  will  deyolye  upon  the  court  to 
make  such  order  in  the  premises  as  may  be  just  and  equitable 
under  the  circumstances. 

The  judgment  below  is  reyeraed,  with  coats,  and  the  eaui  re- 
manded for  a  new  triaL 


Tbi  Siati  Boabd  Of  AamtoumuBM  t.  Tan  Oimtn*  SimBsr 

BiULWAT  OOMPAWT. 
WlmLmS 

Where  a  eorpenllon  aalen  Into  a  eoatiael  ettre  tirm  aad  the  ether  part^  la 
vaUaaee  thmeoa  and  In  ezeeatkm  theieof  espeads  Moaej,  the  corpontioa  la 
JIable  ea  the  eontiaet,  provided  It  be  aot  ia  ylolatioa  of  Ite  charter  aor  pie- 
hiUted  bj  law. 

A  CTION  for  money.    The  opinion  states  the  case. 

8.  S.  P0rkin»,  0.  F.  Bak$r,  and  &  iR  PerhinB^  Jr^  for  appel- 
lant • 

71  A.  Hendriok$,  0.  B.  Hard,  and  A.  W.  EmUhrieki,  for  qn^eDea. 

DowmBY,  J.    The  question  presented  for  our  consideration  and 
decision  in  this  case  is  whether  the  complaint,  to  which  a  demnnei 
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>  was  sustained  in  the  court  below,  is  sufficient  or  not.  The  action 
was  commenced  November  21,  1868. 

The  complaint  alleges  that  the  Citizens'  Street  Railway  Oomr 
'pany  was,  and  is,  a  corporation,  owning  and  nmning  a  street  rail- 
way in  the  city  of  Indianapolis,  Indiana,  and  to  Crown  Hill,  etc: , 
that  two  of  the  streets  on  which  oars  are  run  extend  to  near  the 
north  boundary  of  the  city,  and  one  of  the  routes  three  milee 
•^beyond  and  near  the  grounds  set  apart  for  the  holding  of  State 
fairs  by  the  said  State  Board  of  Agriculture,  a  corporation  having 
its  principal  office  in  Indianapolis;  that  the  holding  of  said  fairs  is 
a  source  of  great  profit  to  the  said  street  railway  company,  to  wit, 
to  the  amount  of  16,000  at  each  fair,  eta;  that  for  the  purpose  of 
increasing  the  profits  of  said  street  railway  company,  and  to  further 
its  interests,  the  said  company  desired  to  procure  the  State  Board 
of  Agriculture  to  hold  State  fairs  upon  the  ground  near  the  north- 
*em  boundary  of  the  said  city,  although  it  would  occasion  expense 
to  the  said  Board  of  Agriculture ;  and  for  that  purpose  the  said 
company,  with  the  approval  of  the  stockholders,  in  March,  1868^ 
^entered  into  an  agreement  with  the  plaintifis,  in  writing,  etc,  as 
follows: 

^' Ab  an  iilducement  to  the  Indiana  State  Board  of  Agriculture 
to  locate  the  annual  State  fair  upon  the  State  Board  of  Agricul- 
ture's fair  ground,  north  of  the  city  of  Indianapolis  (Camp  Morton) 
for  each  of  the  yean  1868,  1869,  1870,  each  of  the  undendgned 
hereby  agrees  to  pay  to  the  said  State  Board  of  Agriculture  the 
amount  set  ojipodte  his  name,  to  be  paid  in  three  equal  annual  pay* 
ments,  on  the  1st  day  of  September,  1868, 1869,  1870,  each  of  the 
mibscribera  to  be  responsible  to  the  amount  of  his  own  subscription, 
but  no  further ;  and  subscriptions  are  upon  the  express  conditioii 
that  the  State  fairs  shall  be  located  and  held  for  the  three  yean 
above  ftated*  Said  amounts  to  be  paid  without  benefit  from  valu- 
ation lawse 

''March  18th,  1868.'* 

Signed:  ^'Oitiiens'  Street  Bailway  Company,  one  thousand 
dollars." 

The  said  plaintiff,  not  doubting  the  power  of  said  railway  com- 
pany to  make  said  subscription  and  oontnet,  has  performed  all  the 
conditions  in  said  contract  to  be  performed  by  her  up  to  this  time, 
and  on  the  faith  of  said  subscription  by  said  company  and  othen, 
expended  $S0,000  in  fitting  up  said  grounds.    Tet  the  defendant 
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has  not  paid,  bat  wholly  refuses  to  pay,  her  one-third  of  $1,000^ 
due  September  1,  1868,  by  the  terms  of  said  agreement,  although 
demanded,  etc.,  to  the  plaintiff's  damage  t600 ;  wherefore,  etc 

There  are  three  acts  rehiting  to  street  railways.  The  act  of 
Jane  4,  1861,  Acts  Special  Session  1861,  p.  75;  the  act  of  March 
6,  1865,  Acts  1865,  p.  63;  and  the  act  of  Febraary  2S,  1867,  Aot» 
1867,  p-  162. 

To  these  acts  we  must  look  to  ascertain  the  extent  of  the  powert 
and  capacities  of  the  appellee. 

The  first  section  of  the  act  of  Jane  4th,  1861,  aathorixee  the  for- 
mation of  a  corporation  of  this  character,  ''for  the  purpose  of  oon- 
strncting,  owning  and  maintaining  street  or  horse  railroads,  switches^ 
or  side  tracks,  npon  and  throagh  the  streets  of  the  cities  or  town* 
within  the  State." 

The  third  section  provides: 

**  The  said  company  shall  be  capable  of  purchasing,  holding  and 
conveying  any  real  or  personal  property  whatever  necessary  for  th» 
constraction  and  equipment  of  the  road,  switches,  and  side  tracka, 
and  for  the  erection  of  all  necessary  buildings  and  yards,  and  may 
buy,  own,  and  sell  any  kind  of  property  that  may  be  necessary  ta 
properly  conduct  or  carry  on  the  business  of  such  road." 

Section  6  of  the  same  act  authorizes  the  company  to  **  barrow 
such  sums  of  money  as  may  be  necessary  for  completing  or  operat- 
ing their  railroad,"  and  authorises  the  coii>oration  to  raise  tho 
money  by  issuing  bonds  secured  by  a  mortgage  of  its  corporata 
property  and  franchises. 

The  act  of  March  6th,  1865,  authoriases  such  companies  to  eztmd 
their  roads  beyond  town  and  city  limits,  and  authorizes  them  to  uoa 
public  highways,  upon  the  conditions  and  subject  to  the  regula- 
tions therein  prescribed. 

The  act  of  February  28th,  1867,  authoriiee  such  companieB  to 
raise  funds  to  discharge  the  indebtedness  of  such  componies,  by 
making  a  pro  rata  assessment  against  stockholders,  and  to  mako 
needful  rules  in  relation  thereto,  etc. 

The  objection  to  the  complaint  urged  by  counsel  for  the  appeUea 
18  that  the  contract  on  which  the  action  is  founded  is  void  for  tho 
want  of  power  in  the  street  railway  company  to  make  the  same. 

The  modem  doctrine  is  to  regard  corporations  as  possessing  the 
powers  expressly  conferred  upon  them  by  law,  and  inoh  impliai 
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powers  as  are  necessary  to  enable  them  to  exercise  the  powers  ex- 
pressly granted,  and  no  others. 

The  State  fair  has  generally  been  held  at  Indianapolis,  though 
not  always.  The  State  Board  of  Agriculture  owned  the  ground  on 
which  the  fair  was  afterward  located  under  the  contract  in  ques- 
tion. If  that  place  was  made  the  location  for  the  fairs,  it  was  sa 
near  to  the  city  that  the  street  railway  company,  by  making  a  short 
additional  line  of  road,  could  connect  the  fair  ground  with  its  whole 
system  of  roads  in  the  city,  could  obtain  the  carrying  of  passengers 
from  all  parts  of  the  city  into  which  its  roads  extended,  convey  them 
to  the  fairs,  and  return  them  to  the  city  again,  thus  making  the 
aurrangement  one  of  great  profit  to  the  company. 

Counsel  say:  '^  There  is  nothing  in  the  charter  of  appellee  that 
warrants  the.  assumption  that  it  is  authorized  to  embark  in  the 
enterprise,  however  praiseworthy  it  may  be,  of  developing  the  agri- 
cultural and  mechanical  interests  of  the  State,  by  aiding  in  estab- 
lishing aud  maintaining  State  and  county  fairs,  or  any  of  the  other 
plans  that  may  be  suggested  by  the  ingenious  and  public  spirited. 
It  will  be  difficult  to  imagine  any  thing  more  foreign  to  the  objects 
for  which  the  appellee  was  incorporated,  than  the  exhibition  of 
live  stock,  agricultui-al  productions,  and  mechanical  implements, 
and  the  giving  of  premiums  to  successful  competitors  for  excel- 
lence." 

We  hardly  think  the  motive  with  the  street  railway  company  was 
the  development  of  the  agricultural  and  mechanical  interests  of  the 
State,  so  much  as  it  was  to  build  up,  increase,  and  make  more 
profitable  the  business  in  which  it  was  engaged.  That  this  latter 
was  the  object  which  it  had  in  view,  we  think,  is  quite  clear. 

Counsel  for  the  appellant  submit: 

That  the  contract  on  which  the  action  is  predicated  is  within  the 
incidental  powers  of  the  corporation ;  that  it  has  the  power  to  make 
all  contracts  that  are  necessary  and  usual  as  means  to  carry  out  the 
objects  of  its  creation,  unless  prohibited  by  law ;  that  with  this 
limitation  it  may  deal  precisely  as  if  it  were  a  natural  person,  to 
promote  its  legitimate  objects.  It  is  urged  that  it  is  usual  for  rail- 
road companies  to  aid  in  establishing  picnic  and  camp-meetiug 
grounds,  etc.,  on  their  lines,  as  means  of  increasing  the  business 
of  their  roads,  and  making  money  for  the  company  ;  and  tJiat  a 
corporation  is  estopped  to  plead  uUra  vires  when  money  has  oeen 
invested  on  the  faith  of  its  contract 
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Without  deciding  the  law  of  the  first  position  assumed  by  oomisal 
for  the  appellant,  we  have  examined  more  jmrticularlythe  law  with 
leferenoe  to  the  second. 

A  distinction  may,  perhaps,  be  well  made  between  the  case  when 
an  act  of  a  corporation  is  done  in  violation  of  an  express  prohibiti0B 
in  its  charter,  or  in  some  other  law  relating  thereto,  and  the  case 
where  there  is  simply  a  defect  of  power  in  the  corporation  to  do  the 
act.  So  it  appears  that  there  are  acts  of  corporations  which  strictly 
are  uUra  vires,  and  for  the  doing  of  which  the  State  may  proceed 
against  the  corporation,  and  yet  the  acts  of  the  corporation,  under 
the  particular  circumstances,  be  binding  upon  the  corporation. 

There  appears  also  to  be  a  distinotion  between  the  rights  of  the 
parties  to  a  contract  which  remains  wholly  executory,  and  the  rights 
of  parties  to  a  contract  when  it  has  been  wholly  executed  by  the 
party  dealing  with  the  corporation. 

In  Angell  &  Ames  on  Corp.  240,  note  a,  9th  ed.,  it  is  said: 
**  The  courts  of  New  York  have  gone  very  tax  in  enforcing  eon- 
tracts  made  by  corporations,  although  they  are  not  justified  by 
their  charters;  and  the  law  in  that  State  now  appears  to  be  that 
such  a  contract,  which  is  purely  executory  on  both  sides,  and  where 
no  wrong  will  be  done  if  the  parties  are  left  in  their  previous  situa^ 
tion,  should  not  be  enforced,  but  that  the  executed  dealings  of 
corporations  must  be  allowed  to  stand  for  and  against  both  parties, 
when  the  plainest  rules  of  good  faith  so  require.  Parish  v.  WheehTf 
22  N.  T.  494;  BisseU  v.  The  Michigan,  eU.,  R.  R  0^  iA.  »K; 
De  Qroff  v.  Amer.  L,  Thread  Co.,  21  id.  124." 

In  Sedgw.  Stat.  &  Const  Law,  73,  2d  ed.,  it  is  said:  '^It 
must  be  further  borne  in  mind,  that  the  invalidity  of  contracts 
made  in  violation  of  statutes  is  subject  to  the  equiteble  excep- 
tion that,  although  a  corporation,  in  making  a  contract,  acts 
in  disagreement  with  its  charter,  where  it  is  a  simple  question  of 
capacity  or  authority  to  contract,  arising  either  on  a  question  of 
regularity  of  organization  or  of  power  conferred  by  the  charter,  a 
party  who  has  had  the  benefit  of  the  agreement  cannot  be  permit- 
ted, in  an  action  founded  on  it,  to  question  its  validity.  It  would 
be  in  the  highest  degree  inequitable  and  unjust,  to  permit  the 
defendant  to  repudiate  a  contract  the  fruits  of  which  he  retains. 
And  the  principle  of  this  exception  has  been  extended  to  other 
cases.  So,  a  person  who  has  borrowed  money  of  a  savings  institu- 
tion upon  his  promissory  note,  secured  by  a  pledge  of  bank  stcwkg 
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18  liOt  entitled  to  an  injunction  to  preyt^t  the  prosecution  of  the 
note>  upon  the  ground  that  the  savings  bank  was  prohibited  by  its 
charter  from  making  loans  of  that  description. '^ 

In  Totonship  of  Pirn  Orove  y.  TdlcoUy  19  Wall.  666,  this  state- 
ment of  the  law  is  copied  into  his  opinion  by  SwAYiins,  J.»  and, 
althoagh  the  case  was  decided  upon  another  point,  it  was  sta^  by 
the  learned  judge,  that  *^  the  authorities  referred  to  sustain  the 
text'* 

The  Steam  Natrigaiion  Company  y.  Weed,  17  Barb.  378,  was  an 
action  to  recoyer  money  loaned,  and  the  defense  was,  that  the  cor* 
poration  had  no  power  to  loan  the  money,  and  it  was  held  that  the 
defendant  was  not  at  liberty  to  ayail  himself  of  the  defense.  The 
court  drew  a  distinction  between  the  violation  of  an  express  statute, 
and  the  mere  want  of  power  to  make  the  contract.  The  doctrine 
was  stated  as  laid  down  by  Mr.  Sedgwick  above.  The  learned  judge, 
after  examining  a  number  of  authorities,  concludes  his  opinion  as 
follows: 

''  I  am  happy  to  come  to  the  conclusion  that  the  law  will  not 
sustain  this  most  unconscionable  defense.  It  ill  becomes  the  de- 
scendants to  borrow  from  the  plaintiff  one  thousand  dollars  for  a 
single  day,  to  relieve  their  immediate  necessities,  and  then  to  turn 
around  and  say,  '  I  will  not  return  you  this  money,  because  yoo 
had  no  power,  by  your  charter,  to  lend  it.'  Let  them  first  restore 
the  money,  and  then  it  will  be  time  enough  for  them  to  disonsi 
with  the  sovereign  power  of  the  State  of  Connecticut  the  extent  of 
the  plaintiff's  chartered  privileges.  We  shall  lose  our  respect  for 
the  law,  when  it  so  far  loses  its  character  for  justice  as  to  sanction 
the  defense  here  attempted." 

The  following  cases  are  cited  and  examined  in  the  opinion,  and 
relied  upon  in  support  of  the  ruling:  Silver  Lake  Bank  y.  North,  4 
Johns.  Ch.  870;  TTie  State  oflfidiana  v.  Worarn,  6  Hill  (N.  Y.),  33 j 
The  Chester  Class  Co.  v.  Dewey,  16  Mass.  94;  Steamboat  Co.  v.  Mo- 
Cuteheon,  13  Penn.  St.  13 ;  Pahner  v.  Lawre?ice,  8  Sandf.  161; 
Potter  v.  The  Bank  of  Ithaca,  5  Hill  (N.  Y.),  490;  Suydam  v.  The 
Morris  Canal  and  Banking  Co.,  id.  491,  note  a  ;  Tlie  Sackefs  Ear* 
bar  Bank  v.  The  Lewis  County  Bank,  11  Barb.  213. 

We  refer,  in  support  of  the  rule,  to  the  following  additional 
authorities,  which  we  have  examined:  Mott  v.  The  U.  S.  Trust 
Co.,  19  Barb.  568;  Bank  v.  Hammond,  1  Bich.  281;  SLuthern,  etc., 
Co.  v.  Lanier,  5  Fla.  110;  The  San  Francisco  Gas  Co.  r.  The  Citg 
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bftnd,  elected  to  take  under  the  wilL  After  the  death  of  the  testa- 
tor, yiz.,  on  the  15th  of  May,  1868,  Mary  Oraig  executed  to  James 
Dunning  an  ordinary  statutory  warranty  deed  for  a  tract  of  a  little 
over  forty  acres  of  the  land  in  coutroTcrsyy  for  the  expressed  consid- 
eration of  fiye  hundred  dollars;  and  on  the  14th  of  January,  1869, 
she  executed  a  like  deed  to  Nancy  Dunning  for  a  little  over  thirty 
acres  of  the  land,  for  the  expressed  consideration  of  two  hundred 
and  seventy  dollars.  In  neither  of  these  deeds  is  any  reference 
made  to  the  will  of  Bobert  Oraig,  or  the  power  contained  therein, 
or  the  source  from  which  the  said  Mary  derived  her  title. 

The  grantees  of  these  deeds  have  possession  of  the  land  granted 
them.  Maiy  Oraig  died  in  1871,  and  before  the  commencement  of 
this  suit  The  plaintiffs  are  the  only  heirs  at  law  of  Bobert  Craig, 
and  as  such,  clahn  the  land  in  controversy. 

/•  A.  WorkM  and  J.  D.  Works,  for  appellant 

W.  R.  Johnson,  H,  A,  Dovmey  and  Q.  W.  MondeU,  for  appellee. 

WoRDKN,  J.  If  the  will  only  gave  Maiy  Oraig  a  life  estate,  with  a 
power  of  alienating  the  fee,  and  the  power  has  not  been  executed,  the 
plaintiffs  were  doubtless  entitled  to  recover,  as  the  reversion  would 
descend  to  them  from  Bobert  Oraig.  It  is,  however,  contonded  by 
counsel  for  appellants,  that  by  the  ^rms  of  the  will  the  fee  vested- 
in  the  ¥ridow,  Mary  Oraig.  If  so,  there  can  be  no  further  question 
m  the  case,  and  the  appellants  are  entitled  to  the  land.  But  we 
are  of  a  different  opinion  in  respect  to  the  will.  It  seems  to  us  to 
be  pretty  clear,  from  the  terms  of  the  will,  that  the  testator  intended 
that  his  widow  should  take  a  life  estate  only,  with  a  power  of  dis- 
position of  the  fee  at  her  death.  The  language  is,  '^  to  have  and  to 
hold  her  life,  and  to  dispose  of  it  at  her  death  at  her  pleasure." 
There  is  an  omission  of  a  word  which  may  be  supplied  without 
altering  in  the  least  the  sense,  and  then  the  sentence  will  read,  *^  to 
have  and  to  hold  during  her  life,  and  to  dispose  of  it  at  her  death 
at  her  pleasure."  Here  is  an  express  limitetion  of  the  estote  de- 
vised to  the  life  of  the  devisee.  The  case  is  much  like  that  of 
Fraizer  v.  Hasaey,  43  Ind.  810,  where  the  will  of  the  testator  gave 
his  wife  certain  real  estete  '*  during  her  natural  life  to  her,  and 
dispose  of  the  same  as  she  may  think  best  for  the  interest  and  com 
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fort  of  herself  and  my  children.*'    It  was  held  that  the  deyisee  took 
only  a  life  estate. 

There  are  numerous  authorities  which  make  it  dear,  that  the 
devisee,  Mary  Oraig,  took  only  a  life  estate  under  the  wiU.  An  old 
case  is  that  of  Lirf  t.  SaUingstone,  1  Mod.  189.  There  the  will 
contained  the  following  clause:  **  Item..  For  Bees-Farm  (in  such 
a  plaoe),  I  will  and  bequeath  it  to  my  wife^  during  her  natural  life; 
and  by  her  to  be  disposed  of  to  such  of  my  children  as  she  shall 
think  fif  It  was  held^  ^*  that  the  wife  took  by  the  will  an  estate 
for  her  own  life^  with  a  power  to  dispose  of  the  fee.  She  cannot 
take  a  laiger  estate  to  herself  by  implication  than  an  estate  for  life; 
because  an  estate  for  life  is  giyen  to  her  by  express  limitation." 

The  case  of  Tomlinaon  y.  Dighion,  1  Peere  Wms.  149  ;  8.  C.»  1 
Salk.  239,  is  much  in  point.  There  the  deyise  was  to  the  wife 
of  the  testator  for  life,  and  then  to  be  at  her  disposal,  provided  it 
be  to  any  of  his  children,  if  living,  if  not,  to  any  of  his  kindred 
that  his  wife  shall  please.  It  was  held,  that  the  wife  took  an 
estate  for  life,  with  a  power  of  disposing  of  the  inheritance. 
.  Coming  down  about  a  century  later,  we  find  the  case  of  Doe  v. 
Thorlejf,  10  East,  438.  In  this  case  the  testator  devised  to  his 
wife  '^all  his  personal  estate,  and  likewise  all  his  freehold  estate, 
during  her  natural  life,  and  also  at  her  disposal  afterward,  to  leave 
it  to  whomsoever  she  pleased.'*  This  was  held  to  confer  only  a  life 
estate  upon  the  devisee,  with  a  poweir  of  disposition  of  the  fee ;  and 
it  was  also  held,  that  the  fee  could  only  be  disposed  of  by  wilL  The 
latter  branch  of  the  decision  was  made  to  turn  upon  the  word 
**  leave,"  used  in  the  will,  as  implying  a  disposition  by  wiU  and  not 
by  other  conveyance.  We  are  now,  however,  considering  what 
estate  the  devisee  took  under  the  will,  and  not  ithe  time  or  manner 
of  the  execution  of  the  power. 

In  Henderson  v.  Vauh,  10  Yerg.  30,  the  testator  devised  to  his 
wife  personal  and  real  property,  ''  during  her  natural  life ;"  add- 
ing, that  ''at  her  death,  it  is  my  will  and  desire  she  should  have 
the  disposal  of  one-half  the  property  to  whomsoever  she  thinks 
proper,  the  other  half  of  my  property,  both  real  and  personal,  to  be 
divided  among  my  brothers  and  sisters,  or  their  heirs."  It  was 
held,  that  the  wife  took  only  a  life  estate  in  any  of  the  property, 
with  a  power  of  disposition  at  her  death  of  a  moiety. 

The  case  of  Donson  r.  MikMlf  96  Ala.  360,  is  clearly  in  point 
There  the  testator  devised  to  his  wife  certain  property,  concluding 
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as  follows:  '^  All  of  which  she  is  to  have  and  hold  dnring  her  naUi- 
ral  life,  and  at  her  death  to  dispose  of  at  her  own  will  and  pleasure." 
It  was  held,  that  she  took  only  a  life  estate,  with  authority  to  dis- 
pose of  the  remainder. 

We  make  the  foUowing  extracts  from  the  opinion  of  the  court  in 
th^ikt  case:  ''The  authorities,  both  English  and  American,  seem 
generally  agreed  in  the  position,  that  an  express  estate  for  life, 
giyen  by  will,  negatives  the  intention  to  give  the  absolute  property, 
and  converts  words  conferring  a  right  of  disposition  into  words  of 
mere  power.  *  *  •  Their  effect  is  not,  therefore,  to  enlarge 
by  implication  the  previous  estate;  but,  upon  the  death  of  the  life 
tenant,  and  in  default  of  appointment,  a  quoH  reversion  residts  to 
the  representative  of  the  testator,  or  it  falls  into  the  residuum,  ao- 
cording  as  the  will  may  direct" 

A  passage  from  Kent  will  close  our  citations  of  authorities  upon 
this  point: 

''  A  devise  of  an  estate  generally,  or  indefinitely,  with  a  power 
of  disposition  over  it,  carries  a  fee.  But  where  the  estate  is  given 
for  life  only,  the  devisee  takes  only  an  estate  for  life,  though  a 
power  of  disposition,  or  to  appoint  the  fee  by  deed  or  will,  be 
annexed;  unless  tSiere  should  be  some  manifest  general  intent  of 
the  testator,  which  would  be  defeated  by  adhering  to  this  particu- 
lar intent/'    4  Kent's  Uom.  319. 

In  the  will  before  us  there  is  nothing  to  show  any  general  intent 
on  the  part  of  the  testator  that  the  devisee  should  take  more  than 
a  life  estate,  or  that  controls  the  express  limitation  of  the  estate  to 
her  for  life. 

The  counsel  for  the  appellants  assume  the  position  that  **  where 
real  estate  is  devised  to  the  wife  during  her  natural  life,'  with  power 
to  dispose  of  the  same  as  she  sees  proper,  she  takes  a  fee  simple ;'' 
and  to  this  proposition  they  cite  the  cases  of  Waring  v.  Warinff,  17 
Barb.  552;  lAUard  v.  Robinson^  3  litt.  415;  Jarrott  v*  Vaughn,  2 
Oilman,  132.  We  have  examined  these  cases,  and  are  clearly  of 
the  opinion  that  neither  one  of  them  sustains  the  proposition.  In 
the  case  in  Barbour  a  husband  devised  to  his  wife  certain  property 
for  life.  He  afterward  executed  a  codicil  by  which  he  empowered 
her  to  sell  the  same  property.  Bat  the  testator  survived  the  wife. 
Hence  the  question  here  involved  did  not  and  could  not  arise. 

In  the  case  in  Oilman  the  material  clause  in  the  will  reads  as 
follows:   ^'I  name  for  my  executrix  testamentary  the  person  of 


NOVEMBER  TERM,  1874.  7l3 

Danning  ▼.  Vandiueii. 

Julie  Beauvaifi,  my  wife,  to  whom  I  give  the  enjoyment  of  all  my 
property,  as  well  real  as  personal,  that  I  may  have  after  my  deathi 
and  at  the  moment  of  my  dying,  for  her  to  enjoy  peaceably  during 
her  life."  There  was  a  subsequent  clause  in  the  will  that  empow- 
ered her  to  sell  such  of  the  property  as  she  thought  proper,  if  she 
did  not  deriye  sufficient  from  the  revenue  of  the  property  to  enable 
her  to  live  with  independence.  It  was  decided  that  she  took  only 
a  life  estate,  with  a  power  to  dispose  of  the  reversion,  if  necessary, 
for  the  purpose  specified. 

This  case  is  in  entire  harmony  with  the  conclusion  at  which  we 
have  arrived.  The  same  may  be  said  of  the  case  in  littell.  The 
terms  of  the  will  in  that  case  were:  '*  I  lend  all  my  estate,  of  all 
kind,  to  my  wife  during  her  natural  life;  and  I  give  all  the  said 
-estate  to  be  divided  equally  between  the  children  of  Thomas  Pra- 
ther,  deceased,  at  his  death,  unless  my  said  wife  shall  order  it  to 
the  contrary."  It  was  held  that  the  wife  took  a  life  estate  only, 
and  that  the  words  ^'  unless  my  said  wife  shall  order  it  to  the  con- 
trary "  gave  her  a  power  to  dispose  of  the  fee. 

Tlie  counsel  for  the  appellants  assume  another  position,  via., 
that  '^  a  devise  of  an  estate  generally  with  a  power  to  convey  the 
same,  creates  a  fee."  This  proposition  may  be  conceded.  It  is  in 
jMKM>rdance  with  the  paragraph  above  quoted  from  Kent,  and,  we 
believe,  with  the  general  current  of  authorities.  But  it  has  no 
Application  to  the  case  here.  Here  there  is  not  a  devise  generally, 
but  the  estate  is  expressly  limited  to  the  life  of  the  devisee. 

The  appellants  also  urge  that  **  where  words  of  inheritance  are 
not  used,  but  a  charge  is  fastened  upon  the  estate  and  the  person 
-of  the  devisee,  as  the  payment  of  debts,  it  raises  it  to  a  fee." 

This  proposition  has  reference  to  the  clause  in  the  will  by  which 
the  devisee  is  required  ^'to  settle  all  debts  and  expenses  and 
•claims." 

In  2  Jarman  on  Wills,  171,  the  law  on  this  subject  is  stated  as 
follows:  ^*  It  has  been  long  settled  that  where  a  devisee  whose 
-estate  is  undefined,  is  directed  to  pay  the  testator's  debts  or  lega- 
cies, or  a  specific  sum  in  gross,  he  takes  an  estate  in  fee,  on  the 
ground  that  if  he  took  an  estate  for  life  only  he  might  be  damni- 
fied by  the  determination  of  his  interest  before  reimbursement  of 
his  expenditure.  *  *  *  The  rule  under  consideration,  however, 
is  confined  to  indefinite  devises ;  for  where  the  direction  to  pay  is 
imposed  on  a  person  to  whom  there  is^sriven  an  express  estate  fov 
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life,  or  an  estate  tail  (whether  limited  in  express  terms,  or  arising 
constmotiyeiy  by  implication  from  words  introducing  the  deyia^ 
OTer),  the  charge  is  inoperatiye  to  enlarge  snoh  estate  for  life  or 
estatp  tail,  to  a  fee  simple."  See,  also,  npon  this  point,  Tanner  i^ 
Livingston,  12  Wend.  83 ;  Ito  y.  Fhelps,  17  id.  393 ;  and  Tatar  t. 
Taior,  4  Barb.  431.  Here  the  estate  of  the  devisee  is  expressly  lim- 
ited to  the  term  of  her  life,  and  cannot  be  enlarged  to  a  fee  by  ihi» 
charge  imposed  upon  her. 

We  now  proceed  to  inquire  whether  the  power  created  by  the  wilf 
has  been  validly  executed. 

It  is  claimed  by  the  counsel  for  the  appellees  that  the  language- 
of  the  will  is  such  as  to  limit  the  time  of  the  execution  of  the- 
power  to  the  period  of  the  death  of  Mary  Graig,  and  hence,  thai 
it  could  only  be  executed  by  will.-  Doubtless  a  general  power  to- 
dispose  of  real  estate,  no  particular  mode  of  execution  being  pro- 
vided for,  may  be  executed  either  by  deed  or  wilL  Perhaps  if 
Mary  Craig  could  not  execute  the  power  until  the  time  of  her  deaths 
it  could  only  be  executed  by  will ;  but  the  question  is  one  regard-- 
ing  the  time  ipore  than  the  manner  of  the  execution  of  the  power. 
If  she  could  not  execute  the  power  until  the  period  of  her  death, 
and  if,  therefore,  no  instrument  but  a  will  could  be  made  eflFectaal* 
for  that  purpose,  it  follows  that  the  power  must  have  been  executed 
by  will  or  not  at  all. 

The  will,  as  we  have  seen,  gives  Mary  Graig  an  estate  for  lifer 
**  to  dispose  of  it  at  her  death  at  her  pleasure.'*  This  language  is^ 
perhaps,  susceptible  of  two  constructions:  '^  First,  as  authorising' 
the  devisee  at  any  time  to  dispose  of  the  reversion,  her  life  estate 
being  carved  out  of  the  property,  which  reversion  or  estate  so  to  be 
disposed  of  was  to  commence  ''  at  her  death ;"  or,  second,  as  au- 
thorizing her  ^*  at  her  death  *^  to  dispose  of  the  reversion.  In  other 
words,  the  terms  '^  at  her  death ''  have  reference  to  the  time  of  the 
commencement  of  the  estate  to  be  disposed  of  under  the  power, 
or  they  have  reference  to  the  time  when  the  disposition  may  be 
made. 

If  the  former  construction  is  to  prevail,  then  Mary  Oraig  could 
at  once,  upon  the  death  of  the  testator,  have  disposed  of  the  entire 
property,  and  invested  the  purchaser  with  the  fee  simple,  by  the 
oonveyance  of  her  life  estate  and  the  execution  of  the  power  to  dis- 
pose of  the  reversion.  Both  these  purposes  could  doubtless  be 
effected  by  the  same  instrument,  sufficient  language  being  used  to 
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ihow  a  purpose  and  intent  to  execute  the  power.  Or  ahe  might 
oonvey  her  life  estate  to  one,  and,  by  a  proper  exeontion  of  the 
power,  vest  the  reversion  in  another,  inasmnoh  as  by  statute  free- 
hold estates  may  be  created  to  commence  at  a  future  day.  1  6.  & 
H.  266,  §  37.  With  this  construction,  the  devisee,  immediately 
upon  the  death  of  the  testator,  had,  including  her  life  estate  and 
the  beneficial  power  of  disposition  of  the  reversion,  an  interest 
equivalent  to  a  fee  simple  for  all  the  purposes  of  alienation.  To 
be  sure,  if  she  did  not  execute  the  power,  the  reversion  would  de-' 
scend  to  the  heirs  of  the  testator,  but  she  might  in  her  life-time 
have  disposed  of  the  entire  estate. 

The  latter  interpretation,  viz.,  that  the  words  ''  at  her  death  *^ 
have  reference  to  the  time  when  the  disposition  might  be  made^ 
seems  to  us  to  be  the  true  one,  and  the  one  that  most  certainly  re- 
flects the  real  intention  of  the  testator.  But  on  this  point  we 
make  no  decision,  inasmuch  as  we  have  concluded  that  the  power 
was  not  well  executed  on  grounds  hereinafter  stated.  It  may  be 
remarked,  before  leaving  this  point,  that  it  would  seem  that  if  the 
power  was  to  be  executed  at  the  death  of  the  devisee,  it  could  not 
have  been  executed  before  that  time.  **  It  is  the  general  rule,'' 
says  Ghancellor  Kent,  **  that  a  power  cannot  be  exercised  before 
the  time  in  which  it  was  the  intention  of  the  grantor  of  the  power 
that  it  should  be  exercised. ''    4  Kenf  s  Oom.  834. 

The  following  authorities  bear  more  or  less  upon  the  point  above 
stated:  Ibmlinson  v.  Dighton^  supra;  Caxe  v.  Day,  13  East,  118{ 
Oa$t  V.  ForUr,  13  Penn.  St  533 ;  Fairman  v.  Beat,  14  HL  344f 
Christy  v.  PuUiam,  17  id.  59;  S.  0.,  19  id.  331 ;  1  Sugden  on  Powers^. 
8d  Am.  ed.,  side  p.  334. 

Wo  think  it  clear,  whether  Mary  Oraig  could  have  exeouted  the 
power  in  her  life-time  or  otherwise,  that  the  deeds  executed  by  her, 
respectively,  to  James  and  Nancy  Dunning,  cannot  be  regarded  a&> 
such  execution.  They  were,  as  we  have  seen,  simple  oonveyancei 
in  the  statutory  form,  by  which  the  grantor  for  the  oonsideratioa 
named  conveyed  and  warranted  the  land  to  the  grantees  respect- 
ively. There  is  no  allusion  to  them  in  the  will,  nor  is  there  any 
circumstance  tending  to  show  an  intention  to  execute  the  power. 
She  had  a  life  estate  which  she  could  convey,  and  upon  which  her 
deeds  could  operate.  The  deeds  executed  by  her  speak  only  the 
language  of  ordinary  conveyances,  and  there  is  nothing  in  them 
from  which  it  can  be  inferred  that  she  intended  to  do  more  thaoi 
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4K>nye7  the  estate  which  was  vested^  or  which  she  supposed  was 
Tested  in  her.  She  doubtless  supposed  that  the  fee  was  vested  in 
her,  and  executed  the  conYeyances,  with  a  warranty,  but  the  Lm- 
guage  of  her  conyeyances  implies  that  she  intended  to  oonrey  only 
what  she  supposed'  was  her  own,  and  not  that  she  intended  to 
execute  the  power  contained  in  the  will,  by  which  she  was  author- 
ized to  vest  in  the  purchasers  a  title  which  hitherto  had  been  in 
others. 

This  case  differs  from  that  of  Fraizer  y.  Hasseyy  supra,  as  here 
there  were  warranties  in  the  deeds.  But  the  circumstance  that  the 
•deeds  here  contain  warranties  cannot  be*  regarded  as  showing  an 
intent  to  execute  the  power.  It  rather  shows  that  the  grantor  sup- 
posed she  owned  the  fee,  and  was  willing  to  warrant  her  supposed 
title.  Here  the  deeds  executed  by  Mary  Oraig  can  attach  to  the 
•estate  yested  in  her;  and  that  being  the  case,  and  there  being  no 
intention  shown  to  execute  the  power,  they  cannot  be  deemed  as 
such  execution. 

'  We  quote  the  following  passages  from  Ghanoellor  Kent  on  this 
■subject:  ^'  The  power  may  be  executed  without  reciting  it,  or  eyen 
referring  to  it,  proyided  the  act  shows  that  the  donee  had  in  yiew 
the  subject  of  power.  In  the  case  of  wills,  it  has  been  repeatedly 
declared,  and  is  now  the  settled  rule,  that  in  respect  to  the  execu- 
tion of  a  power,  there  must  be  a  reference  to  the  subject  of  it,  or  to 
the  power  itself;  unless  it  be  in  a  case  in  which  the  will  would  be 
inoperatiye,  without  the  aid  of  the  power,  and  the  intention  to 
execute  the  power  became  clear  and  manifest  The  general  rule  of 
construction,  botk  as  to  deeds  and  wills,  is,  that  if  there  be  an 
interest  and  a  power  existing  together  in  the  same  person,  oyer  the 
same  subject,  and  an  act  be  done  without  a  particular  reference  to 
the  power,  it  will  be  applied  to  the  interest,  and  not  to  the  power. 
If  there  be  any  legal  interest  on  which  the  deed  can  attach,  it  will 
not  execute  a  power.  If  an  act  will  work  two  ways,  the  one  by  an 
interest  and  the  other  by  a  power,  and  the  act  be  indifferent,  the 
law  will  attribute  it  to  the  interest  and  not  to  the  authority.  *  *  ^ 
The  intent  must  be  so  clear  that  no  other  reasonable  intent  can  be 
imputed  to  the  will;  and  if  the  will  does  not  refer  to  the  power,  or 
the  subject  of  it,  and  if  the  words  of  the  will  may  be  satisfied  with- 
out  supposing  an  intention  to  execute  the  power,  then,  unless  the 
intent  to  execute  the  power  be  clearly  expressed,  it  is  no  ezecatioii 
of  it."    4  Kent's  Com.  334,  335. 
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Taming  to  some  of  the  adjudged  cases  od  the  subject,  that  of 
Dmn  T.  Roake^  5  B.  &  0.  720,  is  found  to  be  much  in  point  There 
A.  B.  was  seized  in  fee  of  one  moiety  of  certain  premises  in  the 
county  of  S.  and  tenant  for  life,  with  power  of  appointment  by 
deed  or  will,  of  the  other  moiety.  She  made  a  will,  devising  as 
follows:  **  I  give  and  devise  all  my  freehold  estates  in  L.  and  county 
of  S.,  or  elsewhere,  to  my  nephew,''  eta  It  was  held,  that  the 
devise  did  not  operate  as  an  execution  of  the  power,  and  passed 
that  moiety  only  of  which  the  testator  was  seized  in  fee.  Abbott, 
0.  J.,  in  delivering  the  opinion  of  the  court,  said:  **  The  rule  or 
principle  of  decision  applicable  to  this  case  has  its  origin  in  the 
case  of  Sir  JB*  Ctere^  6  Go.  17.  The  best  exposition  of  it  seems  to^ 
be  that  given  by  Lord  Chief  Justice  Hobabt  in  the  Commendam 
Cku$j  Hob.  159, 160,  'If  an  act  will  work  two  ways,  the  one  by  an 
interest,  the  other  by  an  authority  or  power,  and  the  act  be  in- 
different, the  law  will  attribute  it  to  the  interest,  and  not  to  the 
authority ;  and  so  you  must  take  it  for  Jktio  cedii  veritaii.  *  * 
Where  an  interest  and  authority  meet,  if  the  party  declare  clearly 
that  his  will  is  that  this  act  shall  take  effect  by  his  authority  or 
power,  there  it  shall  prevail  against  the  interest ;  for  modus  et  con^ 
ventio  vincunt  legetn*  *  *  Nay  more,  though  the  party  do  not 
make  an  express  declaration,  yei  if  his  act  do  import  a  necessity  to- 
work  by  his  power,  or  else  to  be  wholly  void,  the  benignity  of  the 
law  will  give  way  to' effect  the  meaning  of  the  party.'  *  *  In 
the  ca8e«now  before  the  court  the  testatrix  has  not  referred  to  her 
power,  and  she  had  lands  in  the  county  of  Surrey,  upon  which  the- 
will  may  work  by  her  interest,  viz. :  the  other  moiety  of  the  tene- 
ments in  question ;  and,  therefore,  if  there  were  nothing  more  in 
the  case,  it  seems  very  clear  that  the  law  could  not  attribute  the 
will,  to  the  power,  nor  infer  that  she  intended  to  execute  the 
power." 

The  case  of  Blagge  v.  Miles,  1  Story,  426,  may  be  regarded  as 
the  leading  American  case  on  the  subject.  In  this  case,  about  all 
the  authorities  on  the  point  seem  to  be  collected.  Mr.  Justice 
Stoby,  in  speaking  of  Sir  Edward  Clerffs  Cass  (p.  449)  said,  it  '*  is 
not  only  unquestionable  law,  and  has  so  been  always  held,  but  it 
affords  a  strong  illustration  of  the  true  doctrine.  In  that  case,  it 
was  held,  that  the  power  was  well  executed,  notwithstanding  it 
was  not  referred  to,  because  otherwise  the  devise  in  the  will  would 
be  inoperative  and  void.    The  testator  had  no  estate  in  the  property 
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-deyised,  but  only  a  power  over  it ;  and  so,  ui  res  magis  vakai, 
qtuxm  pereat,  it  was  held,  that  he  intended  to  execute  the  power.** 
He  farther  says,  that  there  is  no  objection  to  the  doctrine  of  Lord 
Ghief  Jnstioe  Hobabt,  as  stated  in  the  Comm&ndam  Case.  Ha 
says,  it  **  proceeds  upon  the  plain  gronnd,  that  there  is  nothing  in 
the  will  which  shows  any  intention  to  execute  the  power ;  and  in 
oases  of  doubt  the  court  cannot  deem  it  a  good  execution  of  the 
power. '^ 

In  Jones  t.  Waod^  16  Penn.  St  25,  42,  the  court  hold,  that 
^<  when  the  donee  of  a  power  to  sell  land  possesses,  also,  an  interest 
in  the  subject  of  the  power,  a  conyeyance  by  him,  without  actual 
reference  to  the  power,  will  not  be  deemed  an  execution  of  it,  ex- 
cept there  be  evidence  of  an  intention  to  execute  it,  or,  at  least,  in 
the  face  of  evidence  disproving  such  intention ;  but  where  the 
•donee  has  no  estate  in  the  premises,  and  his  conveyance  can  only 
be  made  operative  by  treating  it  as  an  exertion  of  the  power  to  sell, 
it  will  be  so  considered." 

In  1  Sugden  on  Powers,  side  p.  232,  it  is  said:  **  It  will  be  collected 
from  the  precedent  in  a  preceding  page,  first,  that  the  deed  execut- 
ing the  power  should  be  expressed  to  be  in  exercise  of  it;  secondly, 
of  every  other  authority  enabling  the  donee  in  that  behalf ;  and, 
thirdly,  that  it  should  be  shown  in  the  body  of  the  deed  that  the 
formalities  required  to  the  execution  of  tiie  power  are  complied 
with.  Every  well-drawn  deed  of  appointment  embraces  these  three 
points ;  the  first  clearly  evinces  the  intention  of  the  personr  execut- 
ing the  power,  which  is  particularly  necessary  where  he  has  an 
interest  as  well  as  a  power,"  etc. 

It  may  be  observed,  that  the  case  before  cited  from  14  IlL,  which 
is  in  some  respects  like  the  one  in  judgment,  is  distinguishable 
from  it  in  this,  that  in  that  case  the  deed  which  was  held  to  exe- 
cute the  power,  contained  a  reference  to  the  will  creating  the  power. 

We  are  of  opinion  that  the  deeds  of  Mary  Oraig  did  not  exeouti 
the  power  vested  in  her  by  the  wiU,  and  hence  that  the  judgment 
below  must  be  aflSrmed. 

UHow  is  affirmed,  with  costs. 
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(47  lod.  401} 
(hrrt&r^  tlipiilatkm$  against  HabOajbufor  negUg&nM—  drawM^s  pau 


FUintilT  was  injured  by  reason  of  defendant* i  n^ligenoe  while  he  was  travel- 
ing on  defendant's  railroad,  in  charge  of  cattle,  upon  a  drover's  ticket,  wbUh 
stipulated  that  defendant  should  not  be  liable  for  any  ii^Jnry  to  plaintiff, 
whether  by  its  negligence  or  otherwise.  SM,  (1)  that  the  stipulation  was 
not  a  defense  to  an  action  for  the  Ix^urles ;  (8)  that  plaintiff  was  a  pssisnger 
for  hire. 

A  common  carrier  cannot  by  contract  exempt  himself  from  liability  for  kMS 
arising  from  negligence  on  his  part. 

ACTION  by  the  appellee,  George  W.  Selby,  against  the  Ohio 
and  Mississippi  Railway  Oompany,  to  recover  damages  for 
personal  injuries  received  while  riding  on  one  of  appellant's  freight 
trains,  accompanying  a  car  load  bt  live-stock. 

The  case  was  tried  by  a  jnry,  resulting  in  a  general  verdict  and 
judgment  for  the  appellee,  and  ,an  appeal  to  this  court  The 
transcript  of  the  record  contains  all  the  evidence  given  in  the 
cause. 

The  complaint  contains'  two  paragraphs.  The  first  paragraph 
states,  in  substance,  that  appellant,  for  a  certain  reward,  agreed  to 
convey  from  Tunnelton  to  Cincinnati  a  car  load  of  hogs,  the  prop* 
erty  of  appellee,  together  with  the  plaintiff  himself,  eta;  that  the 
appellant  did  not  use  due  care,  skill,  etc.,  but  on  the  contrary  the 
track  of  said  railway  was  in  bad  condition  and  repair,  and  the  de- 
fendant, by  its  servants  and  employees,  negligently,  unskillfnlly 
mnd  carelessly  conducted  and  ran  said  train,  whereby  the  caboose^ 
upon  which  plaintiff  was  a  passenger,  was  thrown  from  the  tracl^ 
and  plaintiff  injured,  etc.  % 

The  second  paragraph  of  the  complaint  is  similar  to  the  first, 
•except  in  regard  to  the  statement  of  the  contract  for  carrying 
appellee  and  his  car  load  of  hogs,  which,  in  substance,  recites  that 
appellant  agreed  for  a  certain  reward,  to  be  paid  by  appellee,  to 
carry,  etc,  a  car  load  of  hogs,  the  property  of  appellee,  and  in  con- 
aideration  of  such  hire  and  reward,  etc.,  the  said  appellant  allowed 
the  said  appellee  to  have  his  passage  on  said  train  free,  etc. 

On  the  trial  api)ellee  amended  his  complaint  by  inserting  the 
words  ''and  slioulder  blade  was  broken,"  in  describing  his  injuries. 
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The  appellant  demurred  separately  to  each  paragraph  of  the  com- 
plaint, but  the  demurrers  were  oTerruled,  and  exceptions  taken. 

The  appellant  answered  in  six  paragraphs,  which  were  in  sab- 
stance  as  follows: 

The  first  paragraph  of  answer  is  a  general  deniaL  The  second 
sets  up,  in  substance,  that  the  contract  between  the  parties,  under 
which  the  appellee  and  his  car  load  of  hogs  were  being  carried,  was 
in  writing,  and  that  the  appellee  was  being  carried  free,  he  having 
agreed  to  assume  all  risks  of  personal  injuries,  and  appellant  not 
to  be  considered  a  common  carrier,  etc,  which  oontracts,  made  s 
part  of  said  answer,  are  as  follows: 

"  o.  p.  o.  66. 

^  This  agreement,  made  this  80th  day  of  Koyember,  A.  D.  1879^ 
between  the  '  Ohio  and  Mississippi  Railway  Company,'  party  of  the 
first  part,  and  George  W.  Selby,  party  of  the  second  piurt,  witnessetb : 
that  the  party  of  the  first  part  will  forward  for  the  party  of  the 
second  part  the  following  freight,  to  wit:  One  car  load  of  hogs, 
from  Tunnelton  to  Cincinnati,  at  the  rate  of  thirty-two  dollars  per 
car,  which  is  a  reduced  rate,  made  expressly  in  consideration  of  this 
agreement;  in  consideration  of  which  the  party  of  the  second  part 
agrees  to  take  care  of  said  freight  while  on  the  trip,  and  load  and 
unload  the  same  at  his  or  their  own  risk  and  expense,  and  that  the 
party  of  the  first  part,  and  connecting  lines  oyer  which  such  freight 
may  pass,  shall  not  be  responsible  for  any  loss,  damage  or  injury 
which  may  happen  to  said  freight  in  loading,  forwarding  or  un- 
loading, by  suffocation  or  other  injury  caused  by  oyerloading  the 
oars,  by  escapes,  from  any  cause  whatever,  by  any  accident  in  oper- 
ating the  road  or  delay  caused  by  storm,  fire,  failure  of  ma- 
chinery or  cars,  or  obstruction  of  track  from  any  cause,  or  by 
fire  from  any  cause  whatever,  or  by  any  other  cause  except 
gross  negligent;  and  that  said  party  of  the  first  part  and  such 
connecting  lines  shall  be  deemed  merely  forwarders,  and  not  com- 
mon carriers,  and  only  liable  for  such  loss,  damage,  injury, 
or  destruction  of  such  freight  as  may  be  caused  by  gross  negligence 
only,  and  not  otherwise. 

**  Witness  our  hands  and  seals  in  duplicate. 

T*""  ~7  ^   "  Ohio  aistd  Mississippi  Bailwat  Co.  [Seal.] 
"SSSy    \  "ByS.MoMAHAJr,A«ent 

"•^      '  « Oao.  W.  SUBT.  [S««L]  " 
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''Two  copies  of  this  contract  will  be  signed  by  both  the  agent 
of  the  company  and  the  owner  or  shipper,  one  copy  to  be  retained 
by  each  party.  The  agent  will  file  away  carefully  the  copy  retained 
by  himself,  and  will  note  on  the  way-bills  '  Released/  Agents  will 
use  care  to  fix  the  proper  government  stamp  on  this  contract. 


I" 

I 

I 


OD 


OHIO  AND  MI8SISSIPPI  RAILWAY  00. 


Stock  Pass  No. . 

Condacton  will  paas  Mr.  OBO.  W.  BBLBT  from  TUN- 
NELTON  to  CINCINNATL 
No.  Cabs,  1. 

Issued.  

A.  N.  CHBT8TIB, 

Not.  80th,  1873.  Vioe-Preflidsiit. 


OOOD  OITLT  ON  BTOCK  TRAIXS. 

(In  rod  ink  across  face.) 


''Conntenigned  by  S.  McMahah,  Agent. 

**  In  consideration  of  reoelTing  this  ticket,  I  yolnntarily  assume  all  riak  ol 

accidents,  and  expressly  agree  that  the  company  shaU  not  be  liable,  nnder  aay 

drcnmstances,  whether  by  negligence  of  their  agents  or  otherwise,  for  aay 

Injury  to  my  person,  or  for  any  loss  or  injory  to  my  property ;  and  I  agree, 

that  as  for  me,  in  the  nse  of  this  ticket,  I  will  not  consider  the  company  as 

common  carriem,  or  liable  to  me  as  such. 

"Gsa  W,  BsLBT.'* 

Appellant,  in  said  answer,  denied  all  charges  of  negligence,  eto» 

The  third  paragraph  of  answer  sets  np  that  appellee,  at  the  time 
he  was  injured,  was  riding  on  a  free  pass,  without  paying  any  fare, 
and  that  the  railway  track  of  appellant  was  in  good  order  and  con- 
dition,  the  train  well  manned  and  skillfully  managed ;  and  that  the 
injury  to  appellee  was  the  result  of  an  accident,  and  was  not  caused 
by  any  negligence  or  fault  of  appellant  or  her  servants. 

Paragraph  four  of  the  answer  states,  in  substance,  that  appellee^ 
at  the  time,  was  riding  on  a  free  pass,  under  a  contract  (herein* 
before  eet  out),  and  while  so  riding  was  injured,  eta 

Demunera  were  filed  to  the  second,  third,  and  fourth  paragrapba 
ef  answer,  which  were  sustained  by  the  court,  and  the  cause  letl 
tot  trial  under  the  general  denial. 


T.  OaOmf  and  W.  H.  DeWolfy  for  appellant. 

0.  PiUnam,  O.  W.  Friendley  and  ff.  0.  Duncan,  for  appellee 
Vol.  XVn.  — 91 
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BuaKiBKy  J.  (after  deciding  a  question  of  pleading).  We  next  in- 
quire whether  the  court  erred  in  sustaining  demurrers  to  the 
second,  third  and  fourth  paragraphs  of  the  answer.  As  each  of 
these  paragraphs  presents  different  questions,  we  will  consider 
them  separately. 

The  question  presented  by  the  second  paragraph  of  the  answer 
is,  whether  the  contract  herein  before  set  out  was  sufficient  to 
relieve  the  appellant  from  liability  for  the  injury  complained  of. 
The  appellant  insists  that  by  the  terms  of  such  contract  she  is 
exempted  from  responsibility  for  all  accidents,  including  thoee 
occurring  from  negligence^  at  least  the  ordinary  negligence  of  its 
servants.  Is  such  a  contract  valid?  This  involves  an  inquiry  into 
the  law  affecting  the  right  of  a  railway  company  to  exempt  itself  by 
special  contract  from  the  liability  which  ordinarily  attaches  to  it  as 
a  common  carrier  of  persons  and  property.  There  seems  to  be  an 
irraconcilable  conflict  in  the  adjudged  cases  in  England  and  in  this 
country.  We  propose,  therefore,  to  make  a  brief  review  of  the 
leading  cases,  and  classify  them,  so  that  it  may  be  seen  which  sus- 
tain and  which  oppose  the  validity  of  the  contract  relied  upon  by 
appellant  And  we  wiU,  in  the  first  place,  examine  the  adjnd/iod 
cases  in  this  court 

In  Wright  v.  Oaff,  6  Ind.  416,  it  was  held  that  a  steamboat 
might,  by  special  contract,  be  exempted  from  liability  for  injoxy 
resulting  from  ordinary  negligence,  but  not  for  gross  negligence. 

The  ruling  in  the  last  case  cited  was  referred  to  with  approval  in 
the  case  of  The  Indianapolis^  etc^R.  R.  Co.  v.  Bemmy,  13  Ind.  518. 

In  the  case  of  The  Indiana  Central  R.  W.  Co.  v.  Mundy,  21  Ind. 
48,  Mundy  was  riding  on  a  free  pass,  with  conditions  on  the  back, 
assuming  all  risks  of  personal  injury,  similar  to  the  pass  in  the  case 
at  bar.  The  court  in  that  case  decided  that  Mundy  did  not 
assume  any  risks  arising  from  acts  of  gross  negligence,  but  ap- 
proved the  charge  of  the  court  below,  ^Hhat  the  railway  company 
would  not  be  liable  except  for  willfully  gross  negligence,''  etc.;  and 
in  a  note  to  that  case,  authorities  are  cited  to  sustain  that  ruling^  . 

The  ruling  in  the  above  case  was  adhered  to  in  the  case  of  Tha^ 
V.  The  St.  Louie,  etc.,  R.  R.  Co.,  22  Ind.  26. 

The  case  of  The  Michigan  Southern  and  Northern  Indiana  R.  R. 
Co.  V.  Heaton  was  decided  by  the  late  judges  of  this  court  at  the 
May  term,  1869.  A  rehearing  was  granted,  not,  however,  upon  the 
point  under  examination.    In  the  case  of  The  I^  P.  and  C  R.1L 
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Co.  T.  AUm,  31  Ind.  394,  decided  at  the  same  term  as  the  above 
oase,  the  following  reference  is  made  to  the  ruling  in  such  case: 

^*  It  is  true  that  the  language  of  the  contract  is  broad  enough  to 
oorer  loss  from  any  cause  whatever;  but  in  The  Michigan  Soutl^em 
and  Narihem  Indiana  R.  R.  Co.  v.  Heaton,  at  this  term,  after  a 
careful  examination  of  the  subject,  this  court  came  to  the  conclu- 
sion that  a  contract  as  broad  in  its  terms  as  the  one  under  consider- 
ation did  not  cover  liability  for  loss  occasioned  by  ordinary  negli- 
gence. Indeed,  it  is  held  in  that  case  that  a  common  carrier 
cannot  contract  against  liability  for  loss  from  his  own  ordinary 
negligence;  that  such  a  condition  is  void  as  against  public  policy." 
The  opinion  of  the  court  in  that  case  is  published  in  a  note  com- 
mencing on  page  397. 

Such  case  having  been  re-submitted  and  re-argued,  came  before 
the  court  as  at  present  constituted,  and  will  be  found  reported  in 

87  Ind.  448;  S.  G.,  10  Am.  Bep.  89.  Upon  the  last  hearing  it  was 
held  that  '^a  common  carrier  cannot  by  contract  relieve  himself 
from  liability  for  the  loss  of  goods  delivered  to  him  for  transporta- 
tion, which  has  been  occasioned  by  his  own  negligence,  or  that  of 
his  agents  or  servants,  or  where  such  negligence  has  in  any  degree 
contributed  to  such  loss.  A  common  carrier  can  no  more  stipu- 
late for  a  slight  degree  of  negligence  than  he  can  for  gross  negli- 
gence.'' 

In  the  subsequent  case  of  The  Adams  JEiqMrees  Co*  v.  Fmdriek, 

88  Ind.  160,  the  opinion  of  the  court  was  delivered  by  the  same 
judge  who  wrote  the  opinion  in  the  case  last  cited.  He  says: 
**  The  only  question  we  need  to  consider  is  that  presented  by  the 
ruling  on  the  demurrer  to  the  first  paragraph  of  the  answer.  It 
will  be  seen  that  the  loss  is  alleged  to  have  occurred  from  one  of 
the  dangers  of  'river  navigation,'  for  which  it  was  stipulated  that 
the  company  should  not  be  liable.  Doubtless  at  common  law,  and 
independently  of  any  contract  to  the  contrary,  the  defendant,  as  a 
common  carrier,  would  have  been  liable  for  the  loss;  a  common 
carrier  being  regarded  as  an  insurer  against  all  casualties  in  the 
transportation  of  goods,  except  those  arising  from  the  act  of  Qod 
or  the  public  enemy.  Bui  the  great  current  of  authorities  has  es- 
tablished the  proposition  that  a  common  carrier  may,  by  contract, 
limit  the  extreme  liability  which  the  law  thus  throws  upon  him.  In 
the  case  of  The  Michigan,  etc,  R.  R.  Co.  v.  Ifeaion,  37  Ind.  448; 
8.  C,  10  Am.  Bep.  89,  this  court  held  that  a  common  carrier  might, 
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hj  oontraoty  exclude  himself  from  liability  for  a  Iosb  not  ariiiiig 
from  or  being  contributed  to  by  any  degree  of  negligence  on  tiio 
part  of  the  carrier,  his  senrants  or  agents.'' 

In  many  of  the  cases  a  distinction  has  been  drawn  between  the 
degrees  of  negligence.  In  some  it  was  held  that  a  oommon  carrier 
might  contract  against  slight  negligence,  in  others  against  ordi- 
nary negligence,  and  in  a  few  against  gross  negligence.  But  the 
very  decided  tendency  of  modem  decisions  is  to  disregard  this 
distinction. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  BaUroad 
Company  y.  Loehwoodf  17  WalL  857;  S.  0.,  10  Anu  Bep.  366,  usee 
the  following  language  in  reference  to  the  degrees  of  negligence: 
''The  defendants  endeavor  to  make  a  distinction  between  gross 
and  ordinary  negligence,  and  insist  that  the  judge  ought  to  ha^e 
charged  that  the  contract  was  at  least  efbctive  for  excusing  the 
latter.  We  haye  already  adverted  to  the  tendency  of  judicial 
opinion  adverse  to  the  distinction  between  gross  and  ordinary 
negligence.  Strictly  speaking,  these  expressions  are  indicative 
rather  of  the  degree  of  care  and  diligence  which  is  due  from  a 
party  and  which  he  fails  to  perform,  than  of  the  amount  of  inatten* 
tion,  carelessness,  or  stupidity  which  he  exhibits.  If  very  little  oaie 
is  due  from  him,  and  he  fails  to  bestow  that  little,  it  is  called  gross 
negligence.  If  very  great  care  is  due,  and  he  faUs  to  come  up  to 
the  mark  required,  it  is  called  slight  negligence.  And  if  ordinary 
care  is  due,  such  as  a  prudent  man  would  exercise  in  his  own  afihirs, 
failure  to  bestow  that  amount  of  care  is  called  ordinary  nogligencek 
In  each  case,  the  negligence,  whatever  epithet  we  give  it,  is  failure 
to  bestow  the  care  and  skill  which  the  situation  demands;  and 
hence  it  is  more  strictly  accurate  perhaps  to  call  it  simply  *  negli* 
gence.'  And  this  seems  to  be  the  tendency  of  modem  authorities. 
1  Smith's  Lead.  Gas.  453,  6th  Am.  ed. ;  Story  on  BaU.,  §  571;  Wyldr. 
Pickford,  8  M.  &  W.  443;  Hinion  v.  Dibbin,  2  Q.  B.  661;  Wihan  v. 
Brett,  11  M.  &  W.  113;  Seal  v.  South  Devon  Railroad  Cb.,  8  H.  & 
C.  337;  Law.  R,  1  0.  P.  600;  14  How.  486;  16  id.  474  If  they 
mean  more  than  this,  and  seek  to  abolish  the  distinction  of  degrees 
of  care,  skill,  and  diligence  required  in  the  performance  of  various 
duties  and  the  fulfillment  of  various  contracts,  we  think  they  go 
too  far,  since  the  requirements  of  different  degrees  of  care  in  dif- 
ferent situations  is  too  firmly  settled  and  fixed  h  the  law  to  be 
ignored  oi  changed.'* 
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We  do  not  mean  to  say  that  in  no  case  does  the  distinction  in 
the  degrees  of  n^llgence  exist.  Such  a  distinction  may  exist  in 
oases  inyoMng  a  question  of  contribntory  negligence.  We  are  now 
considering  the  degree  of  negligence  that  may  be  contracted  against, 
and  beyond  that  we  decide  nothing.  We  shall  not  attempt  a  review 
of  the  cases  sustaining,  or  in  conflict  with,  the  recent  decisions  of 
this  court,  but  will  cite  such  cases. 

The  following  cases  hold  that  a  common  carrier  may  be  exempted 
from  liability  for  a  loss  occasioned  by  ordinary  negligence:  WeOe$ 
r.  The  New  York  OetUral  Railroad  Co^  26  Barb.  641;  S.  0.,  24  N. 
Y.  181 ;  Perkins  v.  The  New  York  Central  Railroad  Co.,  id. 
196;  Smith  v.  The  New  York  Central  Railroad  Co.,  29  Barb.  13:^; 
&  0.,  24  N.  Y.  222;  Biesell  v.  New  York  Central  Railroad  Co.,  2d 
Barb*  602;  a  C,  25  N.  Y.  442;  Foucher  v.  New  York  Central  Rail- 
road  Co.,  49  id.  263;  S.  0.,  10  Am.  Rep.  364;  Ashmore  y.  Penn- 
etflvania,  etc.,  Co.,  4  Dutch.  180;  Kinney  v.  Central  Railroad  Co.,  3 
Vroom,  407;  Hale  y.  N  J.,  etc.,  Co.,  15  Conn.  539;  Peck  v.  Weeks, 
84  id.  145;  Lawrence  v.  The  New  York,  etc,  Railroad  Co.,  36 
id.  63;  Kimball  v.  Rutland,  etc..  Railroad  Co.,  26  Vt  247;  Jfann  v. 
Birehard,  40  id.  326;  Adams  Express  Co.  y.  Haynes,  42  III.  89;  id. 
458;  The  lUinois  Central  Railroad  Co.  y.  Adams,  id.  474;  Haw* 
kins  y.  Oreai  Western  Railroad  Co.,  17  Mich.  57;  S.  C,  18  Mich. 
427;  Baliimare  and  Ohio  Railroad  Co.  y.  Brady,  32  Md.  328; 
Levering  y.  Union,  etc.,  Co.,  42  Mo.  88. 

Many  of  the  aboye  cases  were  decided  by  divided  courts.  Some 
of  them  limit  the  exemption  to  cases  of  slight  negligence,  some  of 
them  to  ordinary  negligence,  ajid  a  few  of  them  extend  the  doctrine 
to  cases  of  gross  negligence. 

We  now  proceed  to  cite  cases  holding  the  opposite  doctrine  and 
fully  sustaining  the  recent  decisions  in  this  court  Cole  y.  Goodwin, 
19  Wend.  251;  Gould  y.  HiU,  2  Hill  (N.  Y.),  623;  Dorry.  Tlie  New 
Jersey  Steam  Nav.  Co.,  4  Saudf.  136;  Stoddard  y.  The  Long  Island 
Railroad  Co.,  5  id.  180;  Parsons  y.  Monteath,  13  Barb.  353; 
Moore  y.  Evans,  14  Barb.  524;  Laing  y.  Colder,  8  Penn.  St  479; 
Camden  and  Amboy  Railroad  Co.  y.  Baldauf,  16  id.  67;  Goldey 
y.  Pennsylvania  Railroad  Co.,  30  id.  242;  Powell  y.  77^0  Pennsyl- 
vania  Railroad  Co.,  32  id.  414;  The  Pennsylvania  Railroad  Co.  v. 
Henderson,  51  id.  315;  Farnham  y.  The  Camden,  etc.  Railroad  Co., 
55  id.  53;  American  Express  Co.  y.  Sands,  id.  140;  The  Empire 
Transportation  Co.  y.  Wamsutta  Oil  Co.,  63  id.  14;  Jones  y.  VorJiees^ 
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10  Ohio,  145;  Davidson  v.  Graham,  2  Ohio  St  131;  Graham  r. 
Davis,  4  id.  362;  WOson  t.  HamiUon,  id.  722;  Welsh  t.  The  PiUs- 
bur qK  ^c,  Railroad  06. ^  10  id.  65;  The  Olevetand,  eic,  JtaUraad 
(Jo,  y.  Ourran,  19  id.  1;  The  Cincinnati,  etc.,  Railroad  Oo.  y.  Fontiu$, 
id.  221;  KiwwUony.  The  Erie  Railway  Co.,  id.  260;  Fillebroum 
y.  The  Grand  Trunk  Railway  Co,,  55  Me.  462;  Sager  y.  Portsmouth^ 
Railroad,  etc.,  Go.,  31  Me.  228,  238;  School  Diet.,  etc  y.  Boston, etc, 
Raliroad  Co.,  102  Mass.  552;  Flinn  y.  The  Phila.,  WiL  and  Baltimore 
Railroad  Co.,  1  Hoost  (DeL)469;  Orndorffy.  Adams  Express  Co.,Z 
Bash  (Ey.),  194;  Swindler  y.  HiUiard,  2  Bich.  (S.  0.)  286;  Berry 
y.  Cooper,  28  Oa.  543;  Steele  y.  Townsend,  37  Ala.  247;  Southern 
Express  Co.  y.  Crool;,  44  id.  468;  Whitesides  y.  ThurUktt,  12  Sm* 
&  M.  599;  7%6  Southern  Express  Co.  y.  i/oon,  39  Miss.  822;  T^ 
New  Orleans  Mutual  Insurance  Oo.  y.  7^  New  Orleans,  etc.,  RaU^ 
road  Co.,  20  La.  Ann.  302. 

The  ruling  of  the  Supreme  Oourt  of  the  United  States  has  been 
anif  ormly  against  the  yalidity  of  all  contracts  to  exempt  a  oommon 
carrier  from  liability  for  loss  resulting  from  any  negligence.  The 
following  are  leading  cases:  The  New  Jersey  St.  Nav.  Co^  y.  The 
Uerchante  Bank,  6  How.  383;  The  Philadelphia,  etc,  R.  R.  Oo.  r. 
Derby,  14  id.  486;  The  Steamboat  New'  World  y.  Zing,  16  id. 
469;  The  York  Company  y.  Central  R.  R.,  3  WalL  107;  Walker  v- 
The  Transportation  Co.,  id.  150;  Ex.  Co.  y.  Kountsse  Brothers, 
8  id.  342;  N.  Y.  C.  R.  R.  Co.  r.  Lockwood,  17  id.  867;  S. 
C,  10  Am.  Bep.  366.  The  earlier  English  cases,  such  as  Hinton 
y.  Dibbin,  2  Q.  B.  646,  and  Wyld  v.  Pickford,  8  M.  &  W.  443,  were 
in  entire  accord  with  the  decisions  pf  the  Supreme  Court  of  the 
United  States.  But  the  later  decisions,  made  between  1832  and 
1854,  held  the  opposite  doctrine.  See  Carr  y.  TTie  Lancashire  R. 
W.  Co.,  7  Exch.  707.  This  change  of  ruling  is  fully  shown  in  the 
opinion  of  Mr.  Justice  Blackbusk  in  Peek  y.  North  Staffordshire 
Railway  Co.,  10  H.  of  L.  Oases,  473. 

Parliament  in  1854  passed  an  act  called  ''  The  raQway  and  canal 
traffic  act,''  declaring  that  railway  and  canal  companies  should  be 
liable  for  negligence  of  themseWes  or  their  seryants,  notwithstand* 
ing  any  notice  or  condition,  unlesis  the  court  or  judge  trying  the 
cause  should  adjudge  the  conditions  just  and  reasonable.  1  Fisher^i 
0.  L.  Dig.  1466. 

The  condition  written  upon  the  back  of  the  ticket  giyen  the 
uppellee  was  in  the  following  words,  **  In  consideration  of  receiving 
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this  ticket,  I  Tolunfcarily  assnme  all  risk  of  accidents,  and  expressly 
agree  that  the  company  shall  not  be  liable  under  any  circnmstanceti, 
whether  by  negligence  of  their  agents  or  otherwise,  for  any  injury 
to  my  person,  or  for  any  loss  or  injury  to  my  property;  and  I  agree 
that  as  for  me,  in  the  use  of  this  ticket,  I  will  not  consider  the  com- 
pany as  common  carriers,  or  liable  to  be  as  such/' 

The  facts  and  principle  inyolyed  in  the  case  of  Railroad  Com- 
pany y.  LackuHfod,  supra,  are  yery  similar  to  those  inyolyed  in  the 
present  case.  The  ruling  there  is  an  authority  directly  in  point 
here.    The  facts  of  that  case  are  thus  stated: 

^*  The  plaintifl  in  this  case  was  a  droyer,  injured  whilst  trayeliug 
on  a  stock  train  of  the  defendant,  proceeding  from  Buffalo  to  Al- 
bany, and  the  suit  was  brought  to  recoyer  damages  for  the  injury. 
He  had  cattle  in  the  train,  and  had  been  required,  at  Buffalo,  to 
sign  an  agreement  to  attend  to  the  loading,  transporting  and  un- 
loading of  his  cattle,  and  to  take  all  risk  of  injury  to  them  and  of 
personal  injury  to  himself,  or  to  whomsoeyer  went  with  the  cattle; 
and  he  receiyed  what  is  called  a  droyer's  pass,  certifying  that  he 
had  shipped  sufficient  stock  to  pass  free  to  Albany,  but  declaring 
that  the  acceptance  of  tbe  pass  was  to  be  considered  a  waiyer  of  all 
daims  for  damages  or  injuries  receiyed  on  the  train.  The  agree- 
ment stated  its  consideration  to  be  the  cariying  of  the  plaintiffs 
cattle  at  less  than  tariff  rates.  It  was  shown  on  the  trial,  that  these 
rates  were  about  three  times  the  ordinary  rates  charged,  and  that 
no  droyer  had  cattle  carried  on  those  terms;  but  that  all  signed 
similar  agreements  to  that  which  was  signed  by  the  plaintiff,  and 
receiyed  similar  passes.  Eyidence  was  giyen  on  the  trial  tending 
to  show  that  the  injury  complained  of  was  sustained  in  consequence 
of  negligence  on  the  jMirt  of  the  defendants  or  their  seryants,  bat 
they  insisted  that  they  were  exempted  by  the  terms  of  the  contract 
from  responsibiliiyfor  all  accidents,  including  those  occurring  from 
negligence,  at  least  the  ordinary  negligence  of  their  seryants,  and 
requested  the  judge  so  to  charge.  This  he  refused,  and  charged 
that  if  the  jury  were  satisfied  that  the  injury  occurred  without  any 
negligence  on  the  part  of  the  plaintiff,  and  that  the  negligence  of 
the  defendants  caused  the  injury,  they  must  find  for  the  plaintiff, 
which  they  did.** 

The  court,  after  a  yery  able  reyiew  of  the  American  and  English 
authorities,  uses  the  following  language; 

**  It  is  argued  that  a  common  carrier,  by  entering  into  a  special 
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contract  with  a  party  for  carrying  his  goods  or  person  on 
terms,  drops  his  character  and  becomes  an  ordinary  bailee  for  hirSy 
and,  therefore,  may  make  any  contract  he  pleases.  That  is,  he 
may  make  any  contract  whatcTer,  because  he  is  an  ordinary  bailee; 
and  he  is  an  ordinary  bailee  because  he  has  made  the  contract 

'^  We  are  unable  to  see  the  soundness  of  this  reasoning.  It  seenu 
to  us  more  accurate  to  say  that  common  carriers  are  such  by  virtae 
of  their  occupation,  not  by  virtue  of  the  responsibilities  under  which 
they  rest  Those  responsibilities  may  vary  in  different  countries, 
and  at  different  times,  without  changing  the  character  of  the  em* 
ployment  The  common  law  subjects  the  common  carrier  to  insur- 
auce  of  the  goods  carried,  except  as  against  the  act  of  QoA  or  public 
enemies.  The  civil  law  excepts,  also,  losses  by  means  of  any  superior 
force,  and  any  inevitable  accident.  Tet  tiie  employment  is  the 
same  in  both  cases.  And  if  by  special  agreement  tibe  carrier  ie 
exempted  from  still  other  respousibilities,  it  does  not  follow  that 
his  employment  is  changed,  but  only  that  his  responsibilities  axe 
changed.  The  theory  occasionally  announced,  that  a  special  con- 
tract as  to  the  terms  and  responsibilities  of  carriage  changes  Qke 
nature  of  the  employment,  is  calculated  to  mislead.  The  responsi- 
bilities of  a  common  carrier  may  be  reduced  to  those  of  an  ordinary 
bailee  for  hire,  whilst  the  nature  of  his  business  renders  him  a  com- 
mon carrier  stilL  Is  there  any  good  sense  in  holding  that  a  railroad 
company,  whose  only  business  is  to  carry  passengers  and  goods, 
and  which  was  created  and  established  for  that  purpose  alone,  is 
changed  to  a  private  carrier  for  hire  by  a  mere  contract  with  a  cus- 
tomer, whereby  the  latter  assumes  the  risks  of  inevitable  accidents 
in  the  carriage  of  his  goods  ?  Suppose  the  contract  relates  to  a 
single  crate  of  glass  or  crockery,  whilst  at  the  same  time  the  carrier 
receives  from  the  same  person  twenty  other  parcels,  respecting 
which  no  such  contract  is  made,  is  the  company  a  public  carrier 
as  to  the  twenty  parcels  aud  a  private  carrier  as  to  the  one?" 

Again  the  court  say:  '^If  the  customer  had  any  real  freedom  of 
choice,  if  he  had  a  reasonable  and  practicable  alternative,  and  if 
the  employment  of  the  carrier  were  not  a  public  one,  charging  him 
with  the  duty  of  accommodating  the  public  in  the  line  of  his  em- 
fJoyment;  then,  if  the  customer  chose  to  assume  the  risk  of  negli- 
gence, it  could  with  more  reason  be  said  to  be  his  private  aflbdr, 
and  no  concern  of  the  public.  But  the  condition  of  things  is 
entirely  different,  and  especially  so  under  the  modified  arrange 
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mentfl  which  the  carrying  trade  has  assumed.  The  business  is 
mostly  concentrated  in  a  few  powerful  corporations,  whose  position 
in  the  body  politic  enables  them  to  control  it.  They  do,  in  fact, 
control  it,  and  impose  such  conditions  upon  travel  and  transporta- 
tion as  they  see  fit,  which  the  public  is  compelled  to  accept.  These 
circumstances  furnish  an  additional  argument,  if  any  were  needed, 
to  show  that  the  conditions  imposed  by  common  carriers  ought  not 
to  be  adverse  (to  say  the  least)  to  the  dictates  of  public  policy  and 
morality.  The  status  and  relative  position  of  the  parties  render 
any  such  conditions  void.  Contracts  of  common  carriers,  like  those 
of  persons  occupying  a  fiduciary  character,  giving  them  a  position 
in  which  they  can  tf^e  undue  advantage  of  the  persons  with  whom 
they  contract,  must  rest  upon  their  fairness  and  reasonableness. 
It  was  for  the  reason  that  the  limitations  of  liability  first  introduced 
by  common  carriers  into  their  notices  and  bills  of  lading  were  just 
and  reasonable,  that  the  courts  sustained  them.  It  was  just  and 
reasonable  that  they  should  not  be  responsible  for  losses  happening 
by  sheer  accident,  or  dangers  of  navigation  that  no  human  skill 
or  Yigilance  could  guard  against;  it  was  just  and  reasonable 
that  they  should  not  be  chargeable  for  money  or  other  valuable 
articles  liable  to  be  stolen  or  damaged,  unless  apprised  of 
their  character  or-  value;  it  was  just  and  reasonable  that  they 
should  not  be  responsible  for  articles  liable  to  rapid  decay,  or 
for  live  animals  liable  to  get  unruly  from  fright,  and  to  injure  them- 
selves in  that  state,  when  such  articles  or  live  animals  became  in* 
jured  without  their  fault  or  negligence.  And  when  any  of  these 
just  and  reasonable  excuses  were  incorporated  into  notices  or  special 
contracts  assented  to  by  their  customers,  the  law  might  well  give 
effect  to  them  without  the  violation  of  any  important  principle, 
although  modifying  the  strict  rules  of  responsibility  imposed  by 
the  common  law.  The  improved  state  of  society  and  the  better 
administration  of  the  laws  had  diminished  the  opportunities  of 
collusion  and  bad  faith  on  the  part  of  the  carrier,  and  rendered  less 
impcmtive  the  application  of  the  iron  rule,  that  he  must  be  respon- 
sible at  all  events.  Hence,  the  exemptions  referred  to  were  deemed 
reasonable  and  proper  to  be  allowed.  But  the  proposition  to  allow 
a  public  carrier  to  abandon  altogether  his  obligations  to  the  public, 
and  to  stipulate  for  exemptions  that  are  unreasonable  and  improper; 
amounting  to  an  abdication  of  the  essential  duties  of  his  employ^ 
ment^  would  never  have  been  entertained  by  the  sages  of  the  law. 
Vol.  XVU.  —  92 
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**  Conceding,  therefore,  that  special  contracts,  made  by  oommon 
oarriers  with  their  customers,  limiting  their  liability,  are  good  and 
yalid  so  far  as  they  are  just  and  reasonable;  to  the  extent,  for 
example,  of  excusing  them  for  all  losses  happening  by  accident^ 
withou  any  negligence  or  fraud  on  their  part;  when  they  ask  to 
fl^o  stil^  further,  and  to  be  excused  for  negligence — an  exonae  so 
repugaaut  to  the  law  of  their  foundation  and  to  the  public  good  — 
they  have  no  longer  any  plea  of  justice  or  reason  to  support  such  a 
stipulation,  but  the  contrary.  And  then,  the  inequality  of  the 
parties,  the  compulsion  nnder  which  the  customer  is  placed,  and 
the  obligations  of  the  carrier  to  the  public,  operate  with  full  foroe 
to  divest  the  transaction  of  validity." 

In  the  above  case,  the  court  reached  and  stated  the  foUowing 
conclusions  of  law: 

**  1.  That  a  common  carrier  cannot  lawfully  stipulate  for  exsmp- 
tion  from  responsibility  when  such  exemption  is  net  just  and  leaaon- 
able  in  the  eye  of  the  law. 

**  3.  That  it  is  not  just  and  reasonable  in  the  eye  of  the  law  for 
a  oommon  carrier  to  stipulate  for  exemption  from  responsibility  for 
the  negligence  of  himself  or  his  servants. 

*'  3.  That  these  rules  apply  both  to  carriers  of  goods  and  oanieni 
of  passengers  for  hire,  and  with  special  foroe  to  the  latter. 

**  4.  That  a  drover  traveling  on  a  pass,  suoh  as  was  given  in  tide 
ease,  for  the  purpose  of  taking  oare  of  his  atook  on  the  train,  ia  * 
passenger  for  hire." 

The  recent  case  of  LauimBe,  eie^  Railroad  Ok  T.  AdSgwr»  U 
Am.  Bep.  740,  is  in  accord  with  the  foregoing  oasoa 

We  are  of  opinion  that  the  &ots  stated  in  the  second  pangnpli 
of  the  answer  did  not;  constitute  a  defense,  and  that  the  ruling  cf 
the  oourt  thereon  was  correct 

The  third  paragraph  of  the  answer  proceeds  upon  the  theory  tliat 
the  appellee  was  traveling  on  a  free  pass,  and  therefore  the  appel- 
lant was  not  liable.  The  only  aflkmative  averment  in  this  para- 
graph is,  that  appellee  was  traveling  on  a  free  pass.  .  The  other 
averments  are  denials  of  what  the  plaintiff  was  required  to  piora. 
But  it  is  well  settled  that  even  in  the  case  of  a  person  riding  on  % 
free  pass,  common  carriers  of  passengers  are  held  to  the  same  lia* 
bility  as  for  those  paying  fare.  Pierce  on  Bailw.  478, 488;  €fiU0nwat9r 
?.  The  Madison,  $ie.,  Railroad  Co.,  5  Ind.  889 ;  Indiana  Omirai 
Railway  Co.  v.  Mund^y  %i  id.  48;  Bedf.  on  Baflw^  §  149,  notew 
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In  onr  opinion,  the  appellee  was  not  riding  on  a  free  pass.  It  is 
well  settled  that  a  person  traveling  on  a  pass,  such  as  was  given  in 
iLis  case,  for  the  purpose  of  taking  care  of  his  stock  on  the  train, 
is  a  passenger  for  hire.  A  person  who  receives  a  free  pass  as  part 
of  a  transaction  beneficial  to  the  carrier  (0.  jr.,  a  drover  who  receives 
a  pass  to  travel  with  stock  on  which  he  pays  freight)  is  not  merelj 
a  gratuitous  passenger.  Shearman  &  Bedfield  on  Negligence  (IM  ed.)^ 
§  263;  Railroad  Company  v.  Locktoood,  supra;  Tke  /.,  B.  and  W. 
Railway  Co.  v.  Beaver^  41  Ind.  493. 

The  court  committed  no  error  in  sustaining  the  demurrer  to  the 
third  paragraph  of  the  answer. 

[The  remainder  of  the  opinion  is  of  no  general  interest.] 

Judgment  affirmed. 


BuBK,  appellant,  v.  Hill. 

(IS  Ind.  m 
Oeeetumi  agairui  inemiibranee  —  hreaeh  of—  right  of  tmii. 

Lsad  was  conteyd  wtth  oorenaiits  of  title,  and  sgainBt  Incumbrance.  The 
land  was  ml  the  tlm«  subject  to  the  right  of  waj  of  a  railroad,  and  also  of 
a  highway.    Hdd^  that  there  was  a  breach  of  the  ooTenant. 

AOTION  to  recover  damages  for  an  aU^ged  breach  of  covenant* 
The  complaint  alleged  that  the  defendant,  Hill^  conveyed  to 
plaintiff  certain  described  premises  by  a  deed  containing  oovenaatt' 
of  title  and  against  incumbrance;  but  *^  that,  at  the  time  of  said 
conveyance  to  them  by  said  indenture,  said  premises  were  not  free 
from  all  incumbrances,  but,  on  the  contrary,  the  south  half  of  said 
parcel  or  tract  of  land  was  occupied  by  and  incumbered  with  Frank* 
lin  street,  in  the  city  of  Crawf  ordsvile,  and  also  by  the  right  ot 
way  of  the  Indianapolis,  Bloomington  and  Western  Railway,  which 
were  and  are  permanent  easements  on  said  south  half  of  said  tract 
or  parcel  of  land;  by  reason  of  which  plaintiffs  say  they  have  been 
damaged  in  the  sum  of  one  thousand  dollars,  for  which  they  de* 
mand  judgment." 

The  court  sustained  a  demuner  to  the  complaint^  and  plaintiff 
appealed. 
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P.  S.  Eennedy  and  W.  T.  Bush,  for  appellant. 
J.  2f,  Gowan  and  M.  D.  White,  for  appellees. 

BusKiBK,  J.  The  question  presented  for  decision  is,  whether 
the  existence  of  the  easements  mentioned  in  the  complaint  consti- 
tated  a  breach  of  the  covenant  against  incnmbrances.  It  was  held 
in  Medler  t.  Hiattf  8  Ind.  171,  that  incumbrances  on  real  estate 
conveyed  by  a  deed  containing  a  covenant  against  incumbrances  are 
not  presumed  to  be  excluded  from  the  operation  of  the  covenant 
because  their  existence  was  known  to  the  vendee  at  the  time  of  the 
execution  of  the  deed;  and  to  produce  such  exclusion,  there  mast 
be,  in  addition  to  such  notice,  something  in  the  transaction  of  sale 
showing  that  the  parties  did  not  intend  that  the  incumbrance 
should  be  within  the  covenant. 

The  court  also  held,  that  the  existence  of  a  mill-dam,  with  the 
right  to  overflow  the  lands,  was  an  incumbrance,  and  a  breach  of 
the  covenant  against  incumbrances,  although  it  was  known  to  the 
grantee  at  the  time  the  deed  was  made. 

The  case  of  Beach  v.  Miller,  51  111.  206;  S.  0.,  2  Am.  Bep.  290, 
is  directly  in  point  That  was  an  action  upon  the  covenant  in  a 
warranty  deed  against  incumbrances.  The  incumbrance  complained 
of  was  the  right  of  way  to  a  railroad  over  and  across  the  lands  con- 
veyed. We  make  an  extended  quotation  from  the  opinion  of  the 
€ourt  (The  court  here  quotes  the  opinion  in  that  case,  commenc- 
ing on  page  292,  2  Am.  Bep.) 

A  public  highway  is  held  to  be  an  incumbrance  in  all  the  New 
England  States.  Bawle  on  Gov.  Title  (4th  ed.),  115-120,  and 
authorities  cited  in  the  notes. 

As  to  the  right  of  way  for  a  railroad  being  an  incumbrance,  see 
opinion  of  Bedfield,  G.  J.,  in  Butler  v.  Oah,  27  Vt  739.  It  was 
held  in  Van  Wagner  v.  Van  Noetrand,  19  Iowa,  422,  that  a  party 
can  recover  upon  a  covenant  against  incumbrances,  when  he  had 
full  knowledge  of  the  existence  of  the  incumbrance  at  the  time  he 
accepted  the  covenant.  It  was  held,  in  Barhw  v.  McKinleyf  24 
Iowa,  69,  that  a  right  of  way  for  a  railroad  was  an  incumbrance, 
and  an  incumbrance  was  defined  to  be  a  right  in  a  third  person  in 
the  land  in  question  to  the  diminution  of  the  value  of  the  land, 
though  consistent  with  the  passing  of  the  fee  by  the  deed  of  con- 
veyance. As  to  covenants  against  incumbrances,  see  8  Washb.  Beal 
Prop.  (3ded.)  391  to  39G 
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We  think  the  court  erred  in  sustaining  the  demurrer  to  the  oom- 
plaint. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  remanded^ 
with  directions  to  the  court  below  to  overrule  the  demurrer  to  the 
complaint,  and  for  forther  proceedings  in  accordance  ^th  ^hi» 
opinion. 

On  Pbtitiok  fob  a  Bbhbabiko. 

BusKiBK,  G.  J.  A  very  earnest  and  elaborate  petition  for  a  re- 
hearing has  been  filed  in  this  case.  It  is  insisted  that  our  ruling  i» 
in  direct  conflict  with  Scribner  v.  Holmes,  16  Ind.  142.  That  case- 
does  not  seem  to  have  received  much  consideration.  The  opinion 
is  as  follows: 

'^  Pbb  Curiam. — This  case  was  tried  on  May  IGth^  on  which  day 
a  motion  for  a  new  trial  was  overruled,  exception  taken,  and  leave- 
given  to  file  a  bill  of  exceptions  in  thirty  days.  The  bill  was  not 
filed  until  July  6th.  That  was  too  late.  A  legal  public  highway,, 
in  actual  use,  is  not  embraced  in  a  general  covenant  against  incum* 
brances.  It  would  be  unreasonable  that  it  should  be.  See  Rawle- 
on  Gov.  141  el  seq**  The  court  having  held  in  that  case,  that  the^ 
bill  of  exceptions  did  not  constitute  a  part  of  the  record,  there  waa^ 
no  question  presented  for  decision,  and  all  that  was  said  in  refer- 
ence to  what  incumbrances  were  embraced  in  the  covenants  of  a> 
deed  was  obiier.  Although  what  was  said  was  in  direct  oonflict  with 
the  well-considered  case  of  Medler  v.  Hiatif  8  Ind.  171,  no  refer- 
ence was  made  to  such  case.  Besides,  the  authority  cited  does  not 
sustain  the  ruling. 

Bawle,  after  referring  to  the  cases  of  Whitbech  v.  Cboib,  16- 
Johns.  483,  and  Peterson  v.  Arthurs^  9  Watts,  152,  says:  ''  But 
whatever  weight  may  be  dae  to  these  decisions,  it  cannot  be  denied 
that  the  current  of  authority  has  set  strongly  the  other  way,  and 
the  ruling  in  Kellogg  v.  IngersoU,  2  Mass.  101,  has  been  ap- 
proved and  sustained  in  nearly  all  the  New  England  States,  and  it 
appears  to  be  definitely  settled  there  that  a  public  highway  doea 
constitute  at  law  a  breach  of  this  covenant.  And  in  a  very  recent 
case  in  Illinois,  these  decisions  have  been  approved  and  applied  to* 
the  case  where  the  incumbrance  complained  of  was  the  right  grant- 
ed to  a  railway  company  to  oonstruct  their  road  across  the  land  oon* 
veyed." 

Gounsel  also  refer  us  to  several  cases  in  Pennsylvania  in  conflict 
with  our  ruling.    In  the  original  opinion,  it  was  stated  that  the 
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ruling  had  been  uniform  in  that  State  in  the  opposite  diieotioii, 
and  the  reason  of  such  ruling  was  stated. 

In  Kutz  v.  McCune,  22  Wis.  628,  the  rule  as  it  exista  in  Pens- 
Bjlvania  is  approved  and  applied. 

'  On  the  other  hand,  our  ruling  is  supported  by  many  adjudged 
oases  which  were  not  cited  in  the  original  opinion,  and  whioh  we 
now  cite:    Herrich  y.  Moore,  19  Me.  313;  Haynes  y.  Toung,  36  id. 
m\  Lamb  y.DanfortK  59  id.  322;  S.  0.,  8  Am.  Bep.  426;  PrUehr 
fird  Y.  AtMnaony  3  N.  H.  335;  Butter  y.  Gals,  27  Vt.  739;  Clark 
Y.  Estate  of  Conroe,  38  id,  469;  Parish  y.  Whitney,  3  Gray,  516: 
Harlow  y.  Thomas,  15  Pick.  66;  Spragne  y.  Baker,  17  Mass.  686 
Oiles  Y.Dugro,  1  Duer,  331;  Bubbard  y.  Norton,  10  Oonn.  422;  Kel 
iogg  Y.  Malin,  50  Mo.  496;  S.  0.,  11  Am.  Bep.  426. 
.    In  the  last  case  cited,  the  court,  after  referring  to  the  rule  as  it 
•exists  in  the  New  England  States,  says:  ''Where  the  question  has 
Aome  up,  the  same  doctrine  has  been  approYed  in  tike  Westeip 
states.''    The  court  than  reYiews  the  cases  in  Illinois  and  Iowa» 
.If  hich  are  cited  in  the  original  opinion* 

Again,  it  is  said:  ''All  the  authorities  concur  in  holding  that  an 
ieasement  constitutes  an  incumbrance.  If  a  person  acquires  the  fee 
tp  land  free  and  unincumbered,  he  obtains  the  exdusiYe  and  absolute 
4ominion  oYer  it,  and  may  use,  enjoy  and  appropriate  it  to  any  par- 
pose  he  may  see  fit  But  if  it  is  subject  to  an  easement  or  an  inpanb 
hrance  it  is  not  free,  nor  can  he  enjoy  it  to  the  fullest  extent.  If 
«  public  highway  or  a  railroad  track  runs  OYor  it,  he  cannot  lia?e 
its  unobstructed  enjoyment,  for  it  is  used  by  others  in  defiance  of 
his  wiU.  When  a  purchaser  obtains  title  by  deed  without  ooyb- 
nants,  he  of  course  takes  it  subject  to  aU  defects  and  inoumbranoes  it 
may  be  under  at  the  time  of  the  oouYeyance.  But  if  he  insist  upon 
«nd  obtain  coYonants  for  title,  he  has  the  right,  when  obtained,  to 
rely  upon  them,  and  enforce  their  performance,  or  reooYor  dami^^es 
f  pr  their  breach.  The  Yendor  is  not  compelled  to  make  ooYenants 
when  he  sells  land;  but,  haYing  done  so,  he  must  keep  them,  or 
respond  in  damages  for  injuries  sustained  by  their  breach.  Nor  is 
it  a  relief  or  discharge  of  the  coYenant  to  say  that  both  parties  knew 
it  was  not  true,  or  that  it  would  not  be  performed  when  made.  A 
person  may  warrant  an  article  to  be  sound  when  both  buyer  and 
seller  know  it  to  be  unsound;  so  the  seller  may  warrant  the  quantity 
«nd  quality  of  an  article  he  sells,  when  both  parties  know  it  is  not 
iif  the  quantity  or  quality  warranted*    The  usual  reason  why  a 
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pnichaaer  insists  upon  covenants  for  titles  or  a  warranty  of  quality 
^r  quantity,  is  because  he  fears  that  the  title  is  not  good,  or  that 
the  article  lacks  either  in  quantity  or  quality. '* 

Then,  as  a  highway  or  railroad  located  and  running  over  one's 
land  is  an  incumbrance,  and  to  a  greater  or  less  degree  obstruots 
and  inoumbers  the  free  use  and  enjoyment  of  the  land,  it  follows 
ihat  a  person  selling  land  thus  incumbered,  and  corenanting  that 
it  is  not,  must  be  held  to  perform  his  ooyenants  by  its  removal,  or 
respond  in  damages.  The  seller  may  protect  himself  by  excepting 
«uch  incumbrances  from  the  operation  of  the  ooyenants  of  his  deed. 

We  think  our  judgment  is  sustained  by  the  weight  and  cuRent 
«f  modem  cases,  and  is  supported  by  the  better  reason. 

The  petition  is  overniled. 


Boxno^  appeUant^  t.  Taxsan. 
dsiMLm) 


ia  an  aetion  bjan  admiaiatraMr  de  hmA  ««a  to  leoofer  theyalna  of  foods  sold 
hf  hia  Intaatate  to  the  daf endani,  the  def endaat  pleaded  pajoMOt  to  a  teawt 
adminlaliator.  MM,  thai  erldenoe  of  the  admlaaiiwa  of  aaeh  teawt  adaiia- 
ialntor  that  pajmaat  had  been  made  to  him  waa  oompeteat. 

AOTION  by  the  appeUant,  as  administrator  i$  bam$  nan,  with 
the  will  annexed,  of  the  estate  of  Henry  B.  Hice,  deceased, 
against  the  appellee,  to  reoorer  the  value  of  certain  personal  prop- 
erty alleged  to  have  been  sold  by  the  deceased  in  his  life-time  to  the 
appellee.  The  appellee  answered  in  two  paragraphs:  First,  the 
general  denial;  and,  second,  a  settlement  with  and  payment  to 
Samuel  Hice,  a  former  administrator,  with  the  will  annexed^  of  the 
estate  of  said  Henry  B.  Hice.  Beply  in  deniaL  Trial  by  jury  and 
yerdiot  for  appellee,  motion  for  a  new  trial  by  the  appellant  over- 
ruled, and  judgment  on  the  verdict 

W.  W.  OarUr  and  8.  Z).  Ob/ay,  for  appellant 
/•  JT.  Ooimfkn  and  &.  A.Kn4ffht,  for  appeUeOi 
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WoRDEK,  J.  The  sole  question  arising  upon  the  record  ii» 
whether  the  court  erred  in  admitting  in  evidence  the  admissions  of 
Samuel  Hice,  the  former  administrator  of  the  estate.  The  questioB 
is  thus  presented  by  the  bill  of  exceptions: 

*^  Be  it  remembered  that  upon  the  trial  of  the  aboTe-entitled  canaa 
the  defendant  produced  one  William  St  Clair  as  a  witness,  and 
proposed  to  prore  by  him  that  one  Samuel  Hice^  who  was  the  former 
administrator  of  the  estate  of  Henry  B.  Hice,  and  while  such  admin- 
istrator, told  him,  said  witness,  at  a  time  when  the  defendant^ 
Triplett,  was  not  present,  and  when  the  said  Samuel  was  not  in  the 
act  of  settling  said  estate,  that  the  defendant  had  paid  him,  said 
Samuel  Hice,  for  the  matters  set  forth  in  the  complaint  herein;  to 
which  the  plaintiff  at  the  time  objected,  for  the  reasons,  as  stated 
at  the  time  to  the  court,  that  said  Hice  is  not  a  party  to  this  snit^ 
and  the  declarations  were  not  a  part  of  any  act  done  by  said  Samuel 
Hice  while  acting  as  administrator,  and  was  only  hearsay  eyidenoe; 
which  objection  the  court  oyerruled  and  allowed  said  witness  to 
testify  that  in  1871  the  said  Samuel  Hice  told  him,  at  the  houso 
where  the  said  Samuel  Hice  lived,  when  the  defendant  was  not 
present,  that  the  defendant  had  acted  the  man  and  had  oome  up 
and  paid  him  for  the  stock  he  had  bought  of  the  said  Henry  B. 
Hice,  deceased,  and  that  he  did  not  know  that  the  defendant  owed 
for  the  stock  until  the  defendant  told  him;  to  which  ruling  of  the 
court,  in  oyerruling  said  objection  and  allowing  said  witness  to 
testify  as  above,  the  plaintiff  at  the  time  excepted,"  etc 

We  are  of  opinion  that  the  evidence  was  competent  and  propeotty 
admitted.  Such  admissions  are  not  conclusive,  but,  like  admissions 
made  by  parties  to  an  action,  they  are  competent  An  executor  or 
administrator  is  neither  an  agent  nor  an  officer  within  the  ordinary 
acceptation  of  those  terms.  He  maybe  said,  in  some  sense,  to  step 
into  the  shoes  of  the  deceased.  He  represents  the  deceased  in 
respect  to  his  personal  estate,  having  the  care  and  management 
thereof.  His  admissions  are  competent  evidence  against  the  estate^ 
in  actions  where  the  estate  is  represented  by  the  executor  or  admin- 
istrator making  such  admissions.  It  is  matter  of  every  day  expe- 
rience, in  actions  by  or  against  executors  or  administrators,  to  give 
their  admissions  in  evidence  against  them.  Faunce  v.  Chray,  21 
Pick.  243.  Many  authorities  might  be  cited  on  this  point,  were  it 
necessary.  This  does  not  depend,  in  our  opinion,  so  much  upon 
the  ground  that  the  executor  or  administrator  making  the  admi»* 
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■ionB  is  a  party  to  the  soit^  as  it  doea  npon  the  ground  that  he  is  the 
lepresentatiYe  of  the  deceased,  haying  charge  of  his  personal  estate. 
Hence,  a  new  promise  made  by  an  executor  or  administrator  takes 
a  case  out  of  the  statute  of  limitations,  as  well  in  an  action  against 
an  administrator  de  bonis  non,  as  against  the  original  executor  or 
administrator  who  made  the  promise.  Bmerson  y.  Thompson,  16 
Mass.  429. 

When  an  executor  or  administrator  makes  an  admission  which 
would  be  competent  eyidence  against  the  estate  in  an  action  where 
the  estate  is  represented  by  the  same  executor  or  administrator,  we 
see  no  satisfactory  reason  why  it  should  not  be  competent  when 
the  estate  is  represented  by  his  successor  in  the  administration. 

The  estate  is  equally  a£Fected  by  the  admission,  whether  the  sub- 
ject-matter of  it  arise  in  a  suit  where  the  same  executor  or  admin- 
istrator is  a  party,  or  in  a  suit  where  a  successor  in  the  administra- 
tion is  a  party.  The  direct  authorities  npon  this  point  are  not 
numerous.  Indeed,  we  are  aware  of  only  one  American  case  exactly 
in  point  That  is  the  case  of  LcuikUe  y.  Jacobs,  9  Humph.  718. 
There,  an  executrix  had  admitted  an  indebtedness  on  the  part  of 
the  deceased  to  the  plaintiff,  while  she  was  such  executrix.  She 
died,  and  an  administrator  do  bonis  non  was  appointed.  In  a  suit 
by  the  plaintiff  against  the  administrator  d$  bonis  non,  the  admis- 
sions of  the  executrix  were  held  competent    The  court  said: 

''Such  admissions,  made  in  good  faith  while  she  represented  the 
estate,  and  had  an  interest  in  the  matter,  are  eyidence  to  charge  the 
estate. 

''  We  see  no  reason  against  it,  and  the  admission  of  the  former 
executrix  must,  on  principle,  be  regarded  as  effectual  to  charge  the 
estate,  as  if  made  by  the  administrator  de  bonis  non.** 

We  are  aware  that  in  Rtish  y.  Peacock,  2  Moody  &  B.  162,  it  was 
held  that  the  declarations  oi  an  executor  could  not  be  giyen  in 
eyidence  against  the  plaintiff  who  had  been  appointed  special 
administrator  durante  absentia;  but  this  was  a  nisiprius  decision, 
and  does  not  seem  to  haye  been  yery  thoroughly  considered.  The 
judge  remarked  that  he  was  not  aware  that  ttie  point  had  eyer^ 
arisen*  We  do  not  feel  bound  by  this  decision,  but  think  the 
American  decision  aboye  cited  is  based  upon  sound  prnnples. 

The  judgment  below  is  aflkmed,  with  costs. 
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OoBT,  appellanty  t.  Oabiib. 

tow— jqwrati  mh99U  f&r  crisrti  tkklimL 


As  aoiwtitatioii  of  ludiana  piovlded  that  '*  the  general  awemhlj  ahaU  wH 
gnat  to  any  citizen,  or  oleae  of  dtiiena,  priTilegee  or  Immniiltles  whUk 
«poB  the  same  temia  ahall  not  eqnallj  belong  to  all  dtlaeaat"  and  It  k  made 
the  dntj  of  the  general  aaaembly  to  "  proTide  bj  law  for  a  general  and  nnl- 
form  ajatem  of  common  achoole  *  *  eqoallj  open  to  alL"  The  l^glalft- 
tara  paaaed  a  atatate  eatabliahing  separate  achoola  for  colored  diildreB,  haT* 
tag  lUl  the  rights  and  priTilegea  of  other  schools.  EM,  not  ia  TkdatlcHi  of 
the  ooastitatioa  of  the  Stote,  aor  of  the  United  Stalea.* 

THIS  was  a  prooeeding  by  mandate,  on  the  part  of  the  appellee 
against  the  appellants.  The  apitellee,  in  his  petition,  alleged 
that  he  inis  a  citiaen  of  the  State  of  Indiana,  and  resided  in  school 
district  number  two,  in  Lawrence  township,  Marion  county,  in  the 
■aid  State,  and  was  a  tax  payer  therein;  that  he  was  the  lather  >f 
two  children,  Mary  and  Edward  Garter,  and  the  grandfath.T  of 
Lucy  and  John  Oa^rter,  aU  of  whom  resided  with  him;  that  he  was 
a  negro  of  African  descent,  and  that  his  said  children  and  gnoid- 
children  were  all  negroes  of  the  full  blood  and  of  the  same  desoeut; 
that  his  children  and  grandchildren  were  respectiyely  of  the  age 
that  entitled  them  to  the  benefits  of  the  common  schools  in  the 
said  district;  that  there  was  a  common  school  for  white  children  in 
progress  in  said  district,  and  that  his  said  children  and  grandchil* 
dren  presented  themselyes  at  the  school-house  in  said  district,  and 
demanded  admission  and  to  be  taught  therein  with  the  white  chil- 
dren, but  were  refused  admittance  by  the  appellants  Bever  and  Craig, 
the  director  and  teacher  of  said  school,  for  the  reason  that  the  said 
school  was  a  school  for  white  children,  and  not  for  negro  chil- 
dren; that,  after  the  refusal  aforesaid,  he  caused  to  be  seryed  upon 
the  appellants  a  written  request  and  demand  that  his  said  children 
and  grandchildren  should  be  receiyed  and  taught  in  the  said  school 
with  the  white  children  of  said  district,  but  they  were  refused 
admission  solely  upon  the  ground  that  they  were  negroes;  that  said 

*  See  IFard  T.  Jf1ood»  outs,  4INk 
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appelknts  and  all  other  persons  haye  wholly  neglected,  ftf led,  and 
refused,  and  stiU  neglect,  fail,  and  refuse,  to  provide  any  school  in 
said  district,  or  in  any  adjoining  district,  near  enough  for  said 
children  or  grandchildren  to  attend  as  scholars;  and  that  by  teason 
of  ihe  premises  his  said  children  and  grandchildren  are  denied  all 
opportunity  to  attend  any  school  in  said  district  or  elsewhere  in  the 
neighborhood,  as  in  right  and  law  they  are  entitled  to  do. 

There  is  no  allegation  that  the  trustee  of  said  school  district 
number  two  had  failed  or  refused  to  provide  the  means  of  education 
for  such  children  within  the  district,  outside  of  the  said  school  for 
white  children,  to  the  extent  of  their  proportion,  according  to  num- 
ber of  the  school  revenues  of  the  said  district 

The  aid  of  the  court  was  requested  to  declare  the  right  of  admis* 
iion  of  said  negro  children  into  the  school  for  white  children,  and 
to  compel  the  appellants  to  admit  theuL 

An  alternate  writ  was  issued  against  the  appellanto,  requiring 
fhem  to  admit  such  children  into  the  school  in  said  district  for 
white  children,  or  appear  and  show  cause  why  they  should  not  so 
admit  such  children. 

The  appellanto  appeared  and  filed  separate  demurrers  to  the  com- 
plaint, upon  the  ground  that  it  did  not  stete  facto  sufficient  to  con- 
stitute a  cause  of  action,  but  the  demurrers  were  overruled;  and 
the  appellanto  refusing  to  plead  further,  but  electing  to  stand  by 
their  exceptions  to  the  rulings  of  the  court,  the  court  gave  judg- 
ment for  a  peremptory  writ  of  mandate. 

The  appellanto  appefded  to  the  General  Term,  where  the  judgment 
of  the  Special  Term  was  affirmed. 

The  error  assigned  is,  that  the  Superior  Oourt^  in  General  Term, 
«rred  in  affirming  the  judgment  of  the  court  in  Special  Term. 

If,  B.  Taylor,  R  Rand  and  B.  Taylor ,  for  appellant 

J.  W.  Oorden,  T.  M.  Brovme  and  R.  N.  Lamb,  for  appellee. 

BuBKiBK,  J.  The  question  presented  for  our  decision  is,  whether 
the  court  below  erred  in  overruling  the  demurrer  to  the  complaint, 
the  correct  solution  of  which  will  depend  upon  the  proper  con- 
itmction  to  be  placed  upon  the  constitution  and  stetutes  of  this 
Stete  and  the  constitution  of  the  United  Stetes;  and  as  prelimi- 
nary to  the  consideration  of  the  grave  constitutional  questions 


740  INDIANA, 

OorjT.  Outer. 


urising  in  the  record,  we  proceed  to  inquire  what  provisions  the 
legislature  has  made  for  the  education  of  the  white  and  colored 
children  of  the  State. 

The  act  of  March  6th,  1865,  provided  for  the  annual  assessment 
and  collection  of  a  tax  on  the  property,  real  and  personal,  in  tLe 
State  (except  that  owned  by  negroes  and  mulattoes),  for  supporting 
a  general  system  of  common  schools  in  the  State.  It  provided  for 
the  enumeration  each  year  of  the  white  children  within  the  respect- 
ive townships,  towns,  and  cities  in  the  State,  between  the  ages  of 
six  and  twenty-one  years,  exclusive  of  married  persons.  It  provided 
the  officers  and  agencies  for  the  system,  the  mode  and  means  of 
carrying  it  on,  for  locating  and  establishing  schools,  and  carrying 
them  on,  for  building  school-houses,  and  employing  teachers,  et& 
[t  was  essentiallv  white  —  none  but  white  children  between  the 
named  ages,  and  who  wore  unmarried,  were  entitled  to  its  privileges. 
3  Ind.  Stat  440-472;  Draper  v.  Oambridge,  20  Ind.  268. 

At  the  session  of  the  legislature  of  this  State  next  after  the  rati*' 
flcation  of  the  fourteenth  amendment  to  the  oonstitution  of  the 
United  States,  an  act  was  passed  by  the  general  assembly  of  this 
State,  entitled  **  an  act  to  render  tuation  for  common  school  pur- 
poses uniform,  and  to  provide  for  the  education  of  the  oolored  chil- 
dren  of  the  State,''  which  was  approved  May  13th,  1869,  and  is  as 
follows: 

''  Section  1.  Be  it  enacted  by  the  general  assembly  of  the  State 
of  Indiana,  that  in  assessing  and  collecting  taxes  for  school  pur- 
poses under  existing  laws,  all  property,  real  and  personal,  subject 
to  taxation  for  State  and  county  purposes,  shall  be  taxed  for  the 
support  of  common  schools  without  regard  to  the  race  or  oolor  of 
the  owner  of  the  property. 

**  Sec.  2.  All  children  of  the  proper  age,  without  regard  to  the 
race*  or  oolor,  shall  hereafter  be  included  in  the  enumeration  of  the 
children  of  the  respective  school  districts,  townships,  towns  and 
cities  of  this  State  for  school  purposes;  but  in  making  such  enu- 
meration the  officers  charged  by  law  with  that  duty  shall  enumerate 
the  colored  children  of  proper  age,  who  may  reside  in  any  school 
district,  in  a  separate  and  distinct  list  from  that  in  which  the  otber 
school  children  of  such  school  district  shall  be  enumerated. 

**  Sec.  3.  The  trustee  or  trustees  of  each  township,  town  or  citjp 
«hall  organise  the  colored  children  into  separate  schools,  having  aD 
the  lights  and  privileges  of  other  schools  of  the  township:  Provided^ 
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there  are  not  a  sulBcient  number  within  attending  diBtance,  the 
•everal  districts  may  be  consolidated  and  form  one  district.  But  if 
there  are  not  a  sufScient  number  within  reasonable  distance  to  be 
thus  consolidated,  the  trustee  or  trustees  shall  proride  such  other 
means  of  education  for  said  children  as  shall  use  their  proportion, 
Hocording  to  numbers,  of  school  revenue  to  the  best  adrantage. 

^*  Sec.  4.  All  laws  relative  to  school  matters,  not  inconsistent 
with  this  act,  shall  be  deemed  applicable  to  colored  schools. 

*'  Sec.  5.  Whereas  an  emergency  exists  for  the  immediate  taking 
effect  of  this  act,  the  same  shall  be  in  force  from  and  after  its  pas- 
sage."   3  Ind.  Stat  472. 

Prior  to  the  passage  of  such  act,  the  assessment  of  taxes  for 
fchool  purposes  had  been  confined  to  the  property  of  white  persons. 
The  first  section  provided  for  the  levy  and  collection  of  a  tax  for 
school  purposes  upon  all  property  within  the  State  subject  to  taxa- 
tion, without  regard  to  the  race  or  color  of  the  owner. 

The  second  section  adds  to  the  enumeration  directed  in  section 
14  of  the  act  of  March  6th,  1865,  aU  colored  children  of  the  proper 
age,  within  the  State,  and  directs  them  to  be  enumerated  at  the 
same  time  with  the  white  children,  but  in  a  separate  list  or  class 
from  that  the  white  children  are  enumerated. 

The  third  section  commands  the  trustees  of  each  township,  town, 
or  city  in  the  State,  to  organize  the  colored  children  therein  into 
separate  schools,  with  all  the  rights  and  privileges  of  white  schools 
in  the  particular  township,  town,  or  city.  But  if  the  number  of 
oolored  children  within  attending  distance  are  not  sufficient  to 
organize  a  school,  the  trustees  may  consolidate  several  districts  into 
one,  for  that  purpose.  And  if  the  number  of  colored  children 
within  reasonable  attending  distance  are  not  sufficient  to  be  thus 
oonsolidated,  the  trustees  shall  provide  such  other  means  of  educa- 
tion for  such  colored  children  as  shall  use  their  proportion,  accord- 
ing to  numbers,  of  the  school  revenue  to  the  best  advantage. 

The  fourth  section  makes  all  laws  relative  to  school  matters,  not 
inconsistent  with  the  provisions  of  the  act,  applicable  to  colored 
schools. 

It  is,  in  the  first  place,  claimed  that  the  act  of  May  13th,  1869, 
is  in  conflict  with  section  19  of  article  4  of  our  constiuution,  which 
provides,  that  every  act  shall  **  embrace  but  one  subject  and  matters 
oroperly  connected  therewith;  which  subject  shall  be  expressed  in 
the  title.'' 
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We  think  the  sabject  of  the  act  is  oommon  Bohoola,  uid  that  the 
tezation  of  the  property  of  all  peraonB  for  school  purpoeeB,  and  the 
enmneratioii  of^  and  providing  echools  for,  the  colored  children  of  flie 
State,  are  properly  connected  with  the  subject  of  the  act  We  bare 
so  frequently  placed  a  construction  upon  the  aboTc  quoted  section, 
that  we  do  not  deem  it  necessary  to  re-examine  the  question.  We 
dte  the  late  case  of  The  8kde  ex  reL  PUman  y.  lS§cker,  46  Ind. 
355,  where  many  of  the  cases  are  cited* 

It  is  very  plain  and  obvious  to  us,  that  by  the  supplemental  act 
of  May  ISfch,  1869,  the  legislature  has  proyided  for  the  education  of 
the  white  and  colored  children  of  the  State  in  separate  schools,  and 
the  question  presented  for  our  decision  is,  whether  such  legislation 
is  in  conflict  with  the  constitution  of  this  State,  or  the  constitution 
of  the  United  States. 

It  is  contended  that  the  act  in  question  is  repugnant  to  section 
23  of  article  1,  and  section  1  of  article  8,  and  they  are:  ''Section 
28.  The  general  assembly  shall  not  grant  to  any  cituen,  or  daes  of 
dtiiens,  priyileges  or  immunities  which,  upon  tiie  same  terms,  shall 
not  equally  belong  to  aU  citizens.''    1  O.  &  H.  38. 

Section  1,  article  8  (1  O.  &  H.  48),  declares,  that  ''knowledge 
and  learning,  generally  diffused  throughout  a  community,  being 
essential  to  the  preservation  of  a  free  government,  it  shall  be  the 
duty  of  the  general  assembly  to  encourage,  by  all  suitable  means, 
moral,  intellectual,  scientific,  and  agricultural  improvement;  and 
to  provide  by  law  for  a  general  and  uniform  system  of  common 
schools,  wherein  tuition  shall  be  without  charge,  and  equally  open 
\>alL'' 

It  is  important  that  we  should  settie  in  advance  the  rules  bj 
which  we  are  to  be  guided  in  pladng  a  construction  upon  flis  con* 
stitutional  provisions  above  quoted. 

In  The  State  v.  OUmn,  36  Ind.  389,  we  held  that  it  was  settled 
by  very  high  authority,  that,  in  placing  a  construction  upon  a  writ- 
ten constitution,  or  any  clause  or  part  thereof,  a  court  should  look 
to  the  history  of  the  times,  and  examine  the  state  of  things  exist- 
ing  when  the  constitution,  or  any  part  thereof,  was  framed  and 
adopted,  to  ascertain  the  old  law,  the  mischief,  and  the  remedy. 
The  court  should  also  look  to  the  nature  and  object  of  the  particular 
powers,  duties,  and  rights  in  question,  with  all  the  aids  and  lights 
of  cotemiK)rary  history,  and  give  to  the  words  of  each  provision  just 
such  operation  and  force,  consistent  with  their  legitimate  meaninjj^ 
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as  will  fairly  secure  the  end  proposed.  Kendall  y.  I%$  United 
Siaies,  12  Peters,  524;  Prigg  t.  The  Commonwealth  of  Penneylpania, 
16  id.  539. 

In  the  Slaughter^Houee  Cases,  16  WalL  36,  the  same  roles  we*« 
laid  down  and  iUastmted  with  K^reat  force  by  reference  to  the  hia- 
toij  of  the  times  and  condition  of  things  which  brought  about  the 
recent  amendments  to  the  constitution  of  the  United  States. 

Judge  OooLBY,  in  his  great  work  on  Constitutional  Limitations, 
on  page  54,  says:  ''  A  cardinal  rule  in  dealing  with  written  instru- 
ments is  that  they  are  to  receive  an  unvarying  iuterpretation,  and 
that  their  practical  construction  is  to  be  uniform.  A  constitutioD 
is  not  to  be  made  to  mean  one  thing  at  one  time,  and  another  at 
soma  iabaequent  time  when  the  cironmstances  may  have  so  changed 
as  perhaps  to  make  a  different  rule  in  the  case  seem  desirable.  A 
principal  share  of  the  benefit  expected  from  written  constitutions 
would  be  lost  if  the  rules  they  established  were  so  flexible  as  to 
bend  to  circumstances  or  be  modified  by  public  opinion.  It  is  with 
special  reference  to  the  varying  moods  of  public  opinion,  and  with 
a  view  to  putting  the  fundamentals  of  government  beyond  their 
control,  that  these  instruments  are  framed;  and  there  can  be  no 
such  steady  and  imperceptible  change  in  their  rules  as  inheres  in 
the  principles  of  the  common  law.  Those  beneficent  maxims  of  the 
ebmmon  law  which  guard  person  and  property  have  grown  and 
expanded  until  they  mean  vastly  more  to  us  than  they  did  to  our 
ancestors,  and  are  more  minute,  particular  and  pervading  in  their 
protections;  and  we  may  oonfidentiy  look  forward  in  the  future  to 
stiU  further  modifications  in  the  direction  of  improvement.  Publio 
sentiment  and  action  effect  such  changes,  and  the  courts  recogniie 
them;  but  a  court  or  legislature  which  should  allow  a  change  in 
public  sentiment  to  infiuence  it  in  giving  construction  to  a  written 
constitution  not  warranted  by  the  intention  of  its  founders,  would 
be  justiy  chargeable  with  reckless  disregard  of  official  oath  and 
public  duty;  and  if  its  course  could  become  a  precedent,  these 
instrumente  would  be  of  little  avaiL  The  violence  of  public  passion 
is  quite  as  likely  to  be  in  the  direction  of  oppression  as  in  any  ottier; 
and  the  necessity  for  bills  of  rights  in  our  fundamental  laws  lies 
mainly  in  the  danger  that  the  legislature  will  be  infiuenced  by  tem- 
porary excitements  and  passions  among  the  people  to  adopt  oppress* 
ire  enactments.  What  a  court  is  to  do,  therefore,  is  to  declare  tht 
law  as  written,  leaving  it  to  the  people  themselves  to  make  such 
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changes  ac»  new  oironmBtanoes  may  require.  The  meaning  of  the 
constitntiru  is  fixed  when  it  is  adopted,  and  it  is  not  different  at 
any  snbsei^nent  time  when  a  conrt  has  occasion  to  pass  npon  it" 

Again,  the  learned  author  says:  '^The  object  of  oonstructiony  tm 
applied  to  a  written  constitution,  is  to  give  effect  to  the  intent  of 
the  people  in  adopting  it  In  the  case  of  all  written  laws,  it  is  the 
intent  of  the  law-giver  that  is  to  be  enforced." 

Another  cardinal  rale  of  construction  laid  down  by  this  author 
is,  that  the  whole  instrument  is  to  be  examined  in  placing  a  oon- 
strnction  upon  any  portion  or  clause  thereof.     He  says; 

"Nor  is  it  lightly  to  be  inferred  that  any  portion  of  a  written 
law  is  so  ambiguous  as  to  require  extrinsic  aid  in  its  oonstmction. 
Every  such  instrument  is  adopted  as  a  whole,  and  a  clanie  which, 
standing  by  itself,  might  seem  of  doubtful  import,  may  yet  be  made 
plain  by  comparison  with  other  clauses  or  portions  of  the  same  law. 
It  is  therefore  a  rule  of  construction,  that  the  whole  is  to  be  exam- 
ined with  a  view  to  arriving  at  the  true  intention  of  each  part;  and 
this  Sir  Edward  Coke  regards  the  most  natural  and  genuine  method 
of  expounding  a  statute.  '  If  any  section  [of  a  law]  be  intricate, 
obscnre  or  doubtful,  the  proper  mode  of  discovering  its  true  mean- 
ing is  by  comparing  it  with  the  other  sections,  and  finding  oat  the 
sense  of  one  clause  by  the  words  or  obvious  intent  of  another.'  And 
in  making  this  comparison  it  is  not  to  be  supposed  that  any  woida 
have  been  employed  without  ocoasion,  or  without  intent  that  they 
should  have  effect  as  part  of  the  law.  The  rule  applicable  here  is, 
that  effect  is  to  be  given,  if  possible,  to  the  whole  instrument,  an4 
to  every  section  and  clause.  If  difbrent  portions  seem  to  conflict, 
the  courts  must  harmonize  them,  if  practicable,  and  lean  in  favor 
of  a  construction  which  will  render  every  word  operative,  rathei 
than  one  which  may  make  some  idle  and  nugatory. 

^'  This  rule  is  especially  applicable  to  written  constitntions,  in 
which  the  people  will  be  presumed  to  have  expressed  themselves  in 
careful  and  measured  terms,  corresponding  with  the  immense  im*- 
portance  of  the  powers  delegated,  leaving  as  little  as  possible  to 
implication.  It  is  scarcely  conceivable  that  a  case  can  arise  when 
a  court  would  be  justifiable  in  declaring  any  poition  of  a  written 
oonstitution  nugatory  because  of  ambiguity.  One  part  may  qnalify 
another,  so  as  to  restrict  its  operation,  or  apply  it  otherwise  than 
the  natunJ  oonstmotion  woold  require  if  it  stood  by  itself;  bat  one 
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part  ia  not  to  be  allowed  to  defeat  another^  if  by  any  xeasonable 
oonatrnotion  the  two  can  be  made  to  stand  together." 

In  snpport  of  the  abore  proporitions,  reference  is  made  in  the 
notes  to  the  following  authorities:  The  People  t.  Morrell,  2t 
Wend.  663;  Newett  y.  The  People,  7  N.  Y.  109;  McKoan  v.  De 
Vriee,  9  Barb.  196;  The  People  v.  Bhdgett,  13  Mich.  138; 
United  States  t.  Fisher,  2  Oranch,  399 ;  BosUy  \.  Matttngly, 
U  B.  Mon.  89;  Sturges  v.  Orowninshield,  4  Wheat.  202;  Schooner 
Paulina's  Cargo  t.  United  States,  7  Oranch,  60;  Ogden  y.  Strong, 
3  Paine's  0.  0.  684 ;  United  States  y.  Ragsdale,  Hemp.  497; 
Southwark  Bank  y.  The  Commonwealth,  26  Penn.  St.  446;  IngaUs 
T.  Cole,  47  Me.  630;  McCluskegj.  Cromwell,  11  N.  Y.693;  Furman 
T.  dig  of  New  York,  6  Sandf.  16;  The  People  y.  The  New  York 
Central  B.  R.  Co.,  24  N.  Y.  492;  BidweiU  y.  Whitaker,  1  Mich. 
479;  Alexander  y.  Worthington,  6  Md.  471;  GantweU  y.  Owens,  14 
id.  216;  Case  y.  Wildridge,  4  Ind.  61;  Pitman  y.  Flint,  10  Pick. 
604;  Ludhw  y.  Johnson,  8  Ohio,  663;  District  Township  y.  Hie 
Oitg  of  Dubuque,  7  Iowa,  262;  Pattison  y.  Board,  etc.,  13  Oal.  176; 
£^9eneer  y.  7%a  SKo^,  6  Ind.  41;  Denn  y.  .R^uf,  10  Pet  624;  Oreen- 
castle  Township,  etc,  y.  Black,  6  Ind.  669;  StoweU  y.  Xorcf  Zouch, 
Plow.  366;  Broom's  L^.  Max.  (6th  Am.  ed.),  661;  Co.  Litt  38I9  a;  At- 
torneg-General  y.  Detroit,  etc..  Plank  Road  Co.,  2  Mich.  138;  The 
People  y.  Bums,  6  id.  114;  MatUy  y.  7%«  StaU,  7  Md.  136;  Parl^ 
inson  y.  7%^  iSi^ato,  14  id.  184;  The  BeOeoille,  etc.,  R.  R.  Co.  y. 
Gregory^  16  IlL  20;  Ryegate  y.  Wardsboro,  30  Vt.  746;  jSrooik«  y. 
Mobile  School  Commissioners,  31  Ala.  229;  Den  y.  Dubois,  1  Harr. 
286;  Z>m  y.  S(Aenck,  3  Halst  34;  TToAx)^^  y.  Wigton,  7  Ind.  44;  The 
People  y.  Pi^rdy,  2  HiU  (N.  Y.),  36;  6^Mn  y.  WeUer,  32  Miss.  660; 
Warren  y.  i8%uman,6  Texas,  441;  Quick  y.  TF%ito  Fa^^  Tbt^TMAip, 
7  Ind.  670;  d^tdioiM  y.  Ogden,  9  Wheat.  188;  Smith's  Oonsi  Con- 
sAmo.,  §§  602,  603;  Sedgw.  Stat.  Law,  229,  233,  261  and  262. 

An  examination  of  the  aboye  authorities  shows  fliat  they  are  in 
point,  and  fnlly  support  the  doctrines  announced. 

It  is  essentifd  to  a  correct  interpretation  of  the  aboye  proyisions 
of  our  constitution,  in  the  light  of  the  aboye  rules  of  construction, 
that  we  should  look  to  the  history  of  the  times  and  examine  the 
oondition  of  things  existing  prior  to,  and  at  the  time  of,  the  odop* 
tion  and  ratification  of  our  present  State  constitution,  and  (^Oi^ipare 
the  sections  in  question  with  other  portions  and  clauses  o^  sneb 
constitution. 
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(The  learned  judge  here  prooeeded  to  consider  the  political  condi- 
tion of  the  negroes  in  the  State  prior  to  the  thirteenth,  fonrteentfa 
jHid  fifteenth  amendments  to  the  constitution  of  the  United  States.) 

In  the  light  of  the  foregoing  history,  constitutional  proviaionfl, 
legislatiye  acts,  and  judicial  constructions  thereof,  it  is  reiy  plain 
and  obvious  to  us  that  persons  of  the  African  race  were  not  in  the 
minds  or  contemplation  of  the  wise  and  thoughtful  framers  of  oiur 
eonstitution,  when  they  prepared  and  agreed  upon  the  above  quoted 
sections,  or  of  the  people  of  the  State  when  they  ratified  and  adopt- 
ed  the  constitution  containing  such  provisions. 

In  our  opinion,  the  privileges  and  immunities  secured  by  section 
88  of  article  1  were  not  intended  for  persons  of  the  African  race;  for 
the  section  expressly  limits  the  enjoyment  of  such  privil^es  and 
immunities  to  citizens,  and  at  that  time  negroes  were  neither  citi- 
sens  of  the  United  States*  nor  of  this  State.  It  was  held  by  this 
eourt,  in  Sears  v.  The  Board  of  Commimonere  of  Warren  OoutUy, 
86  Ind.  267,  that  the  privileges  and  immunities  secured  by  the 
•bove^iuoted  section  were  intended  for  citizens  of  this  State. 

Nor  in  view  of  the  other  provisions  of  our  constitution,  and  in 
the  light  of  the  rules  of  construction  before  stated,  can  it  be  sue* 
eessf uUy  maintained  that  the  provisions  of  section  1  of  article  8  were 
intended  for  the  children  of  the  African  raca  Ifc  is  unreasonable 
to  suppose  that  the  framers  of  the  constitution,  who  had  denied  to 
that  race  the  right  of  citizenship,  of  suffrage,  of  holding  oflSce,  of 
serving  on  juries,  and  of  testifying  as  witnesses  in  any  case  where 
a  white  person  was  a  party,  and  had  prohibited,  under  heavy  pains 
and  penalties,  the  further  immigration  of  that  race  into  the  State, 
intended  to  provide  for  the  education  of  the  children  of  that  race 
in  our  common  schools  with  the  white  children  of  the  State. 

The  public  sentiment  of  the  State,^  at  that  time,  was  unfriendly 
to  the  African  race  and  their  participation  in  governmental  aflEain^ 
and  demanded  their  exclusion  from  the  State ;  and  it  is  not  for  ua 
to  say,  sitting  here,  whether  such  policy  was  wise  or  unwise,  and 
we  speak  of  it  only  as  a  matter  of  history  having  a  bearing  upon  the 
oonstruction  of  our  constitution. 

An  application  of  the  rules  of  construction  heretofore  laid  down 
to  the  various  provisions  of  our  constitution  will  condusivdy 
demonstrate  that  the  provisions  of  the  sections  under  examinatJoB 
have  no  application  to  the  children  and  grand-children  of  the 
appellee. 
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One  of  the  cardinal  rales  of  constmction  is^  chac  oonrta  shall  gire 
effect  to  the  intent  of  the  framers  of  the  instrament  and  of  the 
people  in  adopting  it  Then,  as  it  is  manifest  that  neither  the 
framers  of  the  constitntion  nor  the  people  in  adopting  it  intended 
that  the  children  of  the  African  race  should  participate  in  th^ 
advantages  of  a  general  and  uniform  system  of  common  schools,, 
we  possess  no  power  to  adjudge  to  them  what  was  not  designed  for 
them. 

Another  rule  of  construction  is,  that  in  placing  a  construction 
upon  one  section  or  clause,  courts  are  required  to  examine  :;he  whole 
instrument  and  to  giro  effect,  if  possible,  to  the  whole  instrument ; 
and  if  different  portions  seem  to  conflict,  the  courts  must  harmon- 
ize them,  if  practicable,  and  lean  in  faror  of  a  construction  which 
will  render  every  word  operative,  rather  than  one  which  may  make 
some  idle  and  nugatory.  There  is  but  one  construction  which  will 
preserve  the  unity,  harmony,  and  consistency  of  our  State  constitu- 
tion, and  that  is,  to  hold  that  it  was  made  and  adopted  by  and  for 
the  exclusive  use  and  enjoyment  of  the  white  race.  Any  other  con- 
struction would  convict  the  members  of  the  constitutional  conven* 
tion  and  the  voters  of  the  State  of  the  grossest  inconsistency, 
absurdity,  and  injustice.  It  would  be  monstrous  to  hold  that  th| 
framers  of  the  constitution  in  adopting,  and  the  voters  of  the  State 
in  ratifying  it,  intended  that  the  common  schools  of  the  State 
should  be  open  to  the  children  of  the  African  race,  when,  by  the 
same  instrument,  that  portion  of  such  race  as  then  resided  in  the 
State  were  denied  all  political  rights,  privileges,  and  immunities, 
and  the  further  immigration  of  that  race  into  the  State  was  pro- 
hibited by  the  thirteenth  article  of  the  constitution,  which  received 
the  almost  unanimous  approval  of  the  voters  of  the  State. 

Another  important  rule  of  construction  is,  that  the  meaning  of 
a  constitution  is  fixed  when  it  is  adopted,  and  it  is  not  different  at 
any  subsequent  time  when  a  court  has  occasion  to  pass  upon  it. 
A  constitution  is  inflexible  and  cannot  bend  to  circumstances  or 
be  modifled  by  public  opinion.  It  is,  therefore,  the  duty  of  l^e 
court  to  declare  the  law  as  it  is  written,  leaving  to  the  people,  in 
their  sovereign  capacity,  to  make  such  changes  as  new  circumstances 
may  require;  and,  in  our  opinion,  using  the  appropriate  and  forci- 
ble language  of  Judge  Ooolby,  '^  a  court  or  legislature  which  should 
allow  a  change  in  public  sentiment  to  influence  it  in  giving  con- 
ttmction  to  a  written  constitution  not  warranted  by  the  intention 
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of  its  founders,  would  be  justly  chargeable  with  reckless  disregard 
of  oflicial  oath  and  public  duty." 

The  views  which  we  have  expressed  are  greatly  strengthened  and 
enforced  by  the  construction  which  this  court  placed  upon  a 
tion  of  the  constitution  of  1816,  and  of  an  act  passed  while  it 
in  force. 

Section  1  of  article  9  declares  that  '^  knowledge  and  learnings 
generally  diffused  through  a  community,  being  essential  to  the 
preservation  of  a  free  government,  and  spreading  the  opportuni- 
ties and  advantages  of  education  through  the  various  parts  of  the 
country,  being  highly  conducive  to  this  end,**  etc.,  ''the  general 
assembly  shall,  from  time  to  time,  pass  such  laws  as  shall  be  cal* 
culated  to  encourage  intellectual,  scientifical,  and  agricultural  im- 
provement, by  allowing  rewards  and  immunities  for  the  promotion 
and  improvement  of  arts,  sciences,  commerce,  manufactures,  and 
natural  history;  and  to  countenance  and  encourage  the  principle! 
of  humanity,  industry,  and  morality.'' 

Section  2  of  said  article  provided,  that  ''it  shall  be  the  duty  of 
the  general  assembly,  as  soon  as  circumstances  will  permit  to 
provide  by  law  for  a  general  system  of  education  ascending  in  a 
regular  gradation  from  township  schools  to  a  State  nniversity, 
wherein  tuition  shall  be  gratis,  and  equally  open  toalL''  &  8. 
1838,   pp.  48,  49. 

While  the  above  constitution  was  in  force,  the  legislature  pfo- 
vided  for  a  general  common  school  system,  the  lOSd  section  of 
which  act  was  as  follows: 

"  When  any  school  is  supported  in  any  degree  by  the  puUio 
school  fund,  or  by  taxation,  so  long  as  the  money  so  derived  shall 
be  expending  thereon,  such  school  shall  be  open  and  free  to  all  the 
white  children  resident  within  the  district,  over  five  and  under 
twenty-one  years  of  age.''    Ohap.  15,  R  S.  1843,  p  321. 

In  the  case  of  Lewi%  v.  Henely,  2  Ind.  332,  this  court  was  re- 
quired to  place  a  construction  upon  the  above^iuoted  section,  and 
it  was  held  that  negro  children  were  not  entitled  to  admissi<Hi  to 
the  schools  with  the  white  children,  and  that  the  legislature  had 
the  right,  under  the  constitution,  to  exclude  negro  children  from 
our  public  schools.  It  was  further  held  that^  although  the 
negroes  might  be  entitled  to  share  in  the  funds  derived  from  the 
fale  of  lauds  donated  by  congress,  yet  they  would  have  to  do  io  in 
separate  schools,  and  not  in  schools  with  white  children. 
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Both  constitutionB  provided  for  a  general  and  nniform  system  of 
common  schools;  both  provided  that  the  tuition  should  be  free  and 
the  schools  equally  open  to  all.  Both  constitutions  deprived  the 
negroes  of  all  political  rights.  If  the  legislature,  under  the  con 
stitution  of  1816,  had  the  right  to  exclude  the  negroes  from  the 
public  shools  for  white  children,  it  is  difficult  to  see  why  it  may  not 
be  done  under  the  present  constitution. 

Having  reached  the  true  construction  of  the  constitution  of  thie 
State,  as  it  came  from  the  hands  of  its  farmers  and  received  the 
sanction  of  her  qualified  voters,  the  next  step  is  to  find  out  the 
extent  of  its  qualification  or  change  by  the  constitution  of  the 
United  States. 

Section  2  of  article  4  of  the  constitution  of  the  United  Statee 
declares,  that  ''  the  citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  several  States.'' 

This  section,  at  an  early  date,  received  a  construction  in  the  case 
of  Ooffidd  V.  (hryMf  which  has  ever  since  been  recognized  and 
approved*  It  relates  only  to  ^Hhose  privileges  and  immunities 
which  are  fundamental,''  and  which  may  all  be  comprehended 
under  the  following  heads:  '^  Protection  by  the  government,  with 
the  right  to  acquire  and  possess  property  of  every  kind,  and  to 
pursue  and  obtain  happiness  and  safety,  subject,  nevertheless,  to 
such  restraints  as  the  government  may  prescribe  for  the  general 
good  of  the  whole." 

In  the  SlauffhUr-House  Oases,  the  Supreme  Court  of  the  United 
States  said:  ^' Its  sole  purpose  was  to  declare  to  the  several  States,, 
that  whatever  those  rights,  as  you  grant  or  establish  them  to  your 
own  citizens,  or  as  you  limit  or  qualify,  or  impose  restrictions  on 
their  exercise,  the  same,  neither  more  nor  less,  shall  be  the  measure 
of  the  rights  of  citizens  of  other  States  within  your  jurisdiction*'* 
It  did  not  compel  the  State  into  which  the  citizens  of  another 
State  removed,  to  allow  him  the  exercise  of  the  same  rights  which 
he  enjoyed  in  the  State  from  which  he  removed.  Corfield  v.  CoT" 
yea,  4  Wash.  0.  C.  371;  Slaughter-House  Cases,  16  Wall.  76,  77; 
BradtoM  v.  The  Staie,  id.  130;  Ward  v.'  Maryland,  12  id.  430; 
Conner  v.  EUioH,  18  How.  691;  Brown  v.  Stale  of  Maryland,  12 
Wheat  448,  449;  People  v.  Brady,  40  Gal.  198;  Story  on  Const.,  §§ 
1806,  1806;  Oooloy's  Const  Lim.  16,  16,  397;  Potter's  Dwarris  on 
Stat  626,  626;  Sears  v.  The  Board,  etc.,  36  Ind.  207:  77/-?  Jeffer^ 
ionviUe,  etc,  Railroad  Co,  v.  Hendricks,  41  id.  48. 
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It  is  well  settled  by  repeated  deoisions  of  the  Fedeial  and  State 
•oonrtBy  that  with  the  exception  of  the  limitations  imposed  upon 
the  powers  of  the  States  by  section  10  of  article  1  of  the  constita- 
tion  of  the  United  States,  the  several  States  were  left  as  before  the 
Federal  Union  was  formed,  with  full  powers  to  declare  the  rights 
of  theirc  itizens,  without  interference  from  the  Federal  goremment. 

It  is  a  familiar  rule  of  constmction  of  the  constitntion  of  the 
Union,  that  the  sovereign  powers  vested  in  the  State  governments 
by  their  respective  constitutions  remain  unaltered  and  unimpaired, 
except  so  far  as  they  were  granted  to  the  government  of  the  United 
States.  In  one  of  the  States  of  the  Union,  colored  children  were 
entitled  to  admission  into  schools  for  white  children,  and  to  be 
taught  with  white  children,  and  yet,  if  a  person  residing  in  such 
State  should  remove  into  some  other  State,  where  such  right  is 
denied,  the  right  so  exercised  in  the  State  from  which  the  person 
removed  would  be  lost,  because  it  was  not  one  of  those  fundamental 
rights  which  accompany  the  person,  but  a  domestic  reg^nlation 
exclusively  within  the  constitutional  and  legislative  power  of  each 
State,  and  to  be  regarded  in  the  nature  of  a  domestic  regulation 
necessary  for  the  good  of  the  whole  people,  or  which  the  good  of 
the  people  of  one  State,  in  their  sovereign  judgment,  required  to  be 
different  from  the  regulation  in  another,  as  best  securing  ^'the 
general  comfort  and  prosperity  of  the  State.''  Story  on  Gonst,  §§ 
1353,  1409;  Oooley's  Const.  Lim.  573,  574;  2  Eenfs  Com.  71;  2  Op. 
Att'y-Oen.  426;  CommonweaUh  v.  Alger,  7  Gush.  84;  I%e  OUy  of 
New  York  v.  MQn^  11  Pet  139;  Staughter-ffauae  Oa$ea,  16  WalL 
^2;  BradweU  v.  I%e  State,  id.  130;  Thatfer  v.  Sedges,  22  Ind. 
282;  Potter's  Dwarris  on  Stat.  352,  452,^455,  461. 

It  is  very  plain  that  the  tenth  amendment  of  the  constitution  of 
the  United  States  cannot  receive  such  construction  as  will  aid  the 
claim  of  the  appellee.  It  declares,  that  *^  the  powers  not  delegated 
to  the  United  States  by  the  constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively,  or  to  the  people;"  and 
the  power  to  fix  the  quidifications  of  the  citiaen  of  the  State,  and 
to  establish  his  rights  in  the  State,  is  one  of  the  powers  expressly 
reserved  to  the  State  by  this  amendment;  for  there  is  no  ezpross 
limitation  of  the  power  of  the  States  in  the  Federal  constitution  in 
tliis  respect,  as  it  then  stood,  and  such  limitation  could  not  eziBt 
without  express  mention.  Bawle  on  Const  84»  87;  Story  on  Const,  { 
1904:  Works  of  Webster,  vol.  3,  p.  822;  Oooley's  Const  lim.  19; 
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IWemlift,  140;  Slaughter-House  Cases,  16  WoIL  70,  71,  72,  73; 
Bamm  j.  Magar,  sic,  7  Pet  243;  8mUh  v.  8taU  of  Maryland,  18 
How.  71;  Psrvsar  t.  T%e  OofnmanwsdUh,  5  Wall.  475;  Barker  v. 
The  Peejfle,  2  Cow.  686;  James  y.  The  CemmanweaUh,  12  S.  &  & 
280;  Jane  r.  OommonweaUh,  8  Mete.  (Ey.)  18;  Lincoln  v.  Smith,  27 
Vt  886;  Warren  r.  Paul,  22  Ind.  276;  2%^  State  ex  rO.  Lateg  r. 
Qarton,  82  id.  1. 

That  the  views  hereinbefore  ezpreased  oonrecily  represent  the  le!- 
•tiye  powers  of  the  Federal  and  State  gOTemmentiB  at  the  close  of  the 
great  oiyil  war,  and  nntil  after  the  ratification  of  the  amendments 
to  the  oonstitotion  of  the  United  States,  which  followed  the  termi* 
nation  of  that  contest^  cannot,  we  think,  be  snccessfnlly  contro- 
Terted. 

We  next  proceed  to  determine  whether  such  amendments,  or 
either  of  them,  have  worked  a  change,  and,  if  they  have,  to  what 
extent. 

The  thirteenth  amendment  was  proposed  by  congress  on  the  1st 
day  of  February,  1866j,  and  declared  by  the  secretary  of  state  to 
hayebeen  ratified  December  18, 1866.  It  declares  that  ^'neither 
dayery  nor  inyolantary  seryitnde,  except  as  a  punishment  for  crime 
whereof  the  party  shall  haye  been  duly  conyicted,  shall  exist  within 
the  United  States,  or  any  place  sabject  to  their  jarisdiction  ;"  and 
^  congress  shall  haye  power  to  enforce  this  article  by  appropriate 
kgislation.''    8  Ind.  Stat  579. 

This  amendment  was  to  prevent  any  qnestion  in  the  future  as  to 
the  effect  of  the  war  and  the  president's  proclamation  of  emanoipa* 
tion  upon  slavery,  and  its  obvious  purpose  was  to  forbid  all  shades 
and  conditions  of  African  slavery.  Slaughter^House  Oases,  16 
WalL  68,  69. 

It  had  no  other  oiBce,  and  its  real  effect  was  more  for  the  future 
than  the  present  As  to  the  matter  of  social  and  political  rights, 
the  African  was  left  just  where  section  37,  article  1  of  our  State 
constitution  left  him,  and  subject  to  all  the  inconveniences  and 
burdens  incident  to  his  color  and  race,  except  his  former  one  of 
servitude.  He  was  a  person  whose  place  and  oflSce,  in  the  body 
politic,  was  yet  to  be  designated  and  established.  He  possessed  no 
political  rights,  in  the  usual  and  proper  sense  of  that  term,  through, 
4nr  had  none  conferred  by,  this  enactment. 

Following  this  constitutional  amendment,  the  civil  rights  bill  o! 
April  9,  1866,  was  enacted  by  congress,  the  first  section  of  which 
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declares  wlio  are  citizens  of  the  United  Statin,  and  specifies  certam 
rights  which  shall  be  accorded  to  such,  citizens  in  the  States  and 
Territories,  and  the  residae  is  made  ap  of  pains  and  penalties  for 
Tiolation  of  the  rights  sought  to  be  conferred,  and  the  machinegy 
for  enforcing  its  provisions. 

It  is  not  worth  while  to  inqnire  into  the  efiFeot  of  this  aot^  or 
whether  the  Federal  constitntion,  which  made  citizens  of  the  di&r> 
ent  States  citizens  of  the  United  States,  could  be  changed  by  a 
simple  congressional  enactment;  for  it  is  clear,  admitting  it  to  ba 
Talid,  that  it  does  not  relate  to  or  bear  upon  the  right  claimed  m 
this  case,  for  it  purports  only  to  confer  upon  negroes  and  mulmttoea 
the  rights  in  every  State  and  Territory,  to  make  and  enforoe  con- 
tracts, to  sue,  be  parties  and  give  evidence,  to  inherit,  purchase^ 
lease,  sell,  hold  and  convey  real  and  personal  property,  and  the  fall 
and  equal  benefit  of  all  laws  and  proceedings  for  tbe  security  of 
person  and  property  as  enjoyed  by  white  citizens,  and  subjeots  them- 
to  like  pains  and  penalties.  8  Ind.  Stat.  589.  In  this  nothing  is 
left  to  inference.    Every  right  intended  is  specified* 

The  fourteenth  amendment  to  the  Federal  oonstitution  was  pio- 
posed  by  congress  July  16, 1866,  and  declared  by  the  seoretaiy  of 
state  to  have  been  ratified  July  28, 1868.  It  consists  of  several  seo- 
tions,  but  section  1  is  the  only  one  necessary  to  this  examination. 
It  declares,  that  '<  all  persons  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  fb» 
United  States  and  of  the  State  wherein  they  reside.  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or  im* 
munities  of  citizens  of  the  United  States;  nor  shall  any  Stote  deprive 
any  person  of  life,  liberty  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws.'' 

This  section  can  better  be  understood  or  construed,  by  dividing 
and  considering  it  in  four  paragraphs  or  clauses,  the  last^  however, 
being  a  mere  re-statement  of  what  precedes  it : 

First  ''All  persons  bom  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizrais  of  the  United 
States  and  of  the  State  wherein  they  reside." 

In  the  Slaught&r^Hause  Cases,  the  Supreme  Oourt  of  the  United 
States  say,  this  is  a  declaration  ''  that  persons  maybe  citizens  of  the 
United  States  without  regard  to  their  citizenship  of  a  particular  State 
and  it  overtums  the  Dred  Scott  decision  by  making  all  persons  bon^ 
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fhe  United  States  and  subject  to  its  jarisdiction  aitiiens  of 
the  United  States.  That  its  main  purpose  was  to  establish  the 
dtiienship  of  the  negro  ean  admit  of  no  doubt  The  phrase,  '  sub- 
jeot  to  its  jurisdiction,'  was  intended  to  exclude  from  its  operation 
children  of  ministers,  consuls,  and  dtixens  or  subjects  of  foreign 
States  bom  within  the  United  States.**  It  recoguiaes  and  estab 
lishes  a  **  distinction  between  citizenship  of  the  United  States  tnd 
dtiaenship  of  a  State."  **  Not  only  may  a  man  be  a  citizen  of  the 
United  States  without  being  a  dtizen  of  a  State,  but  an  important 
dement  is  necessary  to  conyert  the  former  into  the  latter.  He  must 
reside  within  the  State  to  make  him  a  dtizen  of  it,  but  it  is  only 
necessary  that  he  should  be  bom  or  naturalized  in  the  United 
States  to  be  a  citizen  of  the  Union.  It  is  quite  clear,  then,  that 
there  is  a  dtizenship  of  the  United  States,  and  a  citizenship  of  a 
State,  which  are  distinct  from  each  other,  and  which  depend  upon 
different  characteristics  or  drcnmstances  in  the  indiyidnaL" 
Hence,  a  negro  may  be  a  dtizen  of  the  United  States  and  reside 
without  its  territorial  limits,  or  within  some  of  the  Territories  ;  but 
he  cannot  be  a  citizen  of  a  State  until  he  becomes  a  bona  fide  resi- 
dent of  the  State. 

Second*  "  No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  priyileges  or  immunities  of  citizens  of  the  United 
St^'* 

This  clause  does  not  refer  to  citizens  of  the  States.  It  embraces 
only  citizens  of  the  United  States.  It  leaves  out  the  words  **  citi- 
zen of  the  State,'*  which  is  so  carefully  used,  and  used  in  contra- 
distinction to  dtizens  of  the  United  States,  in  the  preceding 
sentence.  It  places  the  priyileges  and  immunities  of  citizens  of  the 
United  States  under  the  protection  of  the  Federal  constitution, 
and  leaves  the  privileges  and  immunities  of  citizens  of  a  State  under 
the  protection  of  the  State  constitution.  This  is  fully  shown  by  the 
recent  decision  of  the  Supreme  Court  of  the  United  States  in  the 
Oaughht-HimM  Cases,  16  Wall  36. 

Mr.  Justice  Millbb,  in  delivering  the  opinion  of  the  court  and 
in  speaking  in  reference  to  the  clause  under  examination,  says  : 

'^It  is  a  little  remarkable,  if  this  clause  was  intended  as  a  pro- 
tection to  the  citizen  of  ii  State  against  the  legislative  power  of  his 
own  State,  that  the  word  **  citizen  "  of  the  State  should  be  left  out 
when  it  is  so  carefully  used,  and  used  in  contradistinction  to  dti- 
of  fhe  Unitei^  Suites,  in  the  very  sentence  which   precedes  it 
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It  ii  too  clear  for  ars^ament  that  the  change  in  phneeologj  wae 
adopted  underrtandingly  and  with  a  purpose. 

^'  Of  the  privileges  and  immnnitieB  of  the  citiaen  of  the  United. 
States,  and  of  the  jmyil^es  and  immnnitieB  of  the  dtiien  of  the 
State,  and  what  they  respectfolly  are,  we  will  presently  oonaider ; 
but  we  wish  to  state  here  that  it  is  only  the  former  which  axe  plaoed 
by  this  clause  nnder  the  protection  <rf  the  federal  constitiitioiiy 
and  that  the  latter,  whatever  they  may  be,  are  not  intended  to 
have  any  additional  protection  by  this  pamgraph  of  the  amend- 
ment 

'^It,  then,  there  is  a  difference  between  the  privileges  and  iM- 
mnnitiee  belonging  to  a  citisen  ot  the  United  States  as  snoh,  and 
those  belonging  to  the  citizen  of  the  State  as  such,  the  latter  moat 
rest  for  their  security  and  protection  where  they  have  heretofove 
rested ;  for  they  are  not  embraoed  by  this  paragraph  of  the  amand- 
mcnf 

The  same  learned  judge,  in  the  further  examination  of  theaeoond 
clause,  says: 

* '  It  would  be  the  vainest  show  of  learning  to  attempt  to  prove 
by  citations  of  authority,  that  up  to  the  adoption  of  the  recent 
amendments,  no  daim  or  pretense  was  set  up  that  those  rights 
depended  on  the  Federal  government  for  their  existence  or  protec- 
tion, beyond  the  very  few  express  limitations  which  the  Federal 
constitution  imposed  upon  the  States — such,  for  instance,  as  the 
prohibition  against  ex  past  facto  laws,  bills  of  attainder,  and  laws 
impairing  the  obligation  of  contracts.  But  with  the  exception  of 
these  and  a  few  other  restrictions,  the  entire  domain  of  the  privi- 
leges and  immunities  of  citizens  of  the  States,  as  above  defined, 
lay  within  the  constitutional  and  legislative  power  of  the  States^ 
and  without  that  of  the  Federal  government.  Was  it  the  purpose 
of  the  fourteenth  amendment,  by  the  simple  declaration  that  no 
State  should  make  or  enforce  any  law  which  shall  abridge  the 
privileges  and  immunities  of  citizens  of  the  United  States,  to  trans- 
fer the  security  and  protection  of  all  the  civil  rights  which  we  have 
mentioned,  from  the  States  to  the  Federal  government  ?  .And 
where  it  is  declared  that  congress  shall  have  the  power  to  enforoe 
that  article,  was  it  intended  to  bring  within  the  power  of  Ofrngrtm 
the  entire  domain  of  civil  rights  heretofore  belonging  cxcIusiTielj 
to  the  States  ? 

'^  All  this  and  more  must  foQow,  if  the  pnypodtion  of  tilia  plain 
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HBb  in  error  be  sonncL  For  not  only  are  these  rights  sabjeot  to  the 
control  of  congress  whenever  in  its  discretion  any  of  them  are 
sapposed  to  be  abridged  by  State  legislation^  but  that  body  maj 
also  pass  laws  in  adyance,  limiting  and  restricting  the  legislatiye 
power  of  the  States,  in  their  most  ordinary  and  usual  functions,  as 
in  its  judgment  it  may  think  proper  on  all  such  subjects.  And 
still  further,  such  a  construction  followed  by  the  reversal  of  the 
judgments  of  the  Supreme  Court  of  Louisiana  in  these  cases'' 
(these  judgments  sustained  the  validity  of  the  grant,  by  the  legis* 
lature  of  Louisiana,  of  an  exclusive  right,  guarded  by  certain  limi- 
tations as  to  price,  etc.,  to  a  corporation  created  by  it,  for  twen'y- 
five  years,  to  build  and  maintain  slaughter-houses,  etc.,  and 
prohibited  the  right  to  all  others,  within  a  certain  locality), 
^'  would  constitute  this  court  a  perpetual  censor  upon  all  legal  1^- 
islation  of  the  States,  on  the  civil  rights  of  their  own  dtisens,  with 
authority  to  nullify  such  as  it  did  not  approve  as  consistent  with 
those  rights,  as  they  existed  at  the  time  of  the  adoption  of  this 
wnendment 

.  <'  The  argument,  we  admits  is  not  always  the  most  conclusive 
which  is  drawn  from  the  consequences  urged  against  the  adoption 
of  a  particular  construction  of  an  instrument  But  when,  as  in  the 
case  before  us,  these  consequences  are  so  serious,  so  far-reaching 
and  pervading*  so  great  a  departure  from  the  structure  and  spirit 
of  our  institutions  ;  when  the  effect  is  to  fetter  and  degrade  the, 
State  governments  by  subjecting  them  to  the  control  of  congress, 
in  the  exercise  of  powers  heretofore  universally  conceded  to  them 
of  the  most  ordinary  and  fundamental  character  ;  when  in  fact  it 
radically  changes  the  whole  theory  of  the  relations  of  the  State  and 
Federal  governments  to  each  other,  and  of.  both  these  governments 
to  the  people ;  the  argument  has  a  force  that  is  irresistible,  in  the 
absence  of  language  which  expresses  such  a  purpose  too  clearly  to 
admit  of  doubt  We  are  convinced  that  no  such  results  were 
intended  by  the  congress  which  proposed  these  amendments,  nor 
by  the  legidatures  of  the  States  which  ratified  them." 

Third.  *^  Nor  shall  any  State  deprive  any  person  of  lif^,  liberty, 
or  property,  without  due  process  of  law.'' 

This  clause  is  the  same  contained  in  the  fifth  amendment  to  the 
oonstitntion  of  the  United  States,  but  there  applied  to  the  action 
ef  the  Federal  government,  and  here  placed  as  a  check  upon 
ifae  States.    But  the  constitution  of  our  State  contains,  and  per 
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baps  those  of  all  the  States  contain  just  sach  a  provision,  so  that  it 
expresses  no  new  principle,  bnt  is  the  old  rale  in  force  since  the 
foundation  of  the  State  governments.  It  prohibits  the  States  from 
depriving  any  person  of  life,  liberty,  or  property,  except  "in  doe 
course  of  l^gal  proceedings,  according  to  those  rules  and  forms 
which  have  been  established  **  by  the  State,  "  for  the  protection  of 
private  rights."  Cooky's  Const  Lim.  856, 867;  WesUrveU  v.  Ctngg, 
12  N.  Y.  209. 

Fourth.  ''Nor  deny  to  any  person  within  its  jnrisdietion  the 
equal  protection  of  the  laws.'' 

In  regard  to  this  clause,  the  Supreme  Court  of  this  State,  in 
The  State  y.  Oibson,  36  Ind.  889,  saysj^  it  ''seems  to  have  been 
added  in  the  abundance  of  caution,  for  it  provides  in  express  terms 
what  was  the  fair,  logical,  and  just  implication  from  what  had 
preceded  it,  and  that  was,  that  the  persons  made  citisens  by  the 
amendment  should  be  protected  by  the  laws  in  the  same  manner, 
and  to  the  same  extent^  that  white  citisens  were  protected." 

In  tho  case  of  The  Stats  y.  Oibsan,  supra,  this  court  was  called 
upon  to  place  a  construction  upon  the  fourteenth  amendment  to 
the  constitution  of  the  United  States.  It  was  claimed  in  that  case^ 
that  such  amendment  had  abolished  the  laws  of  this  State  pm- 
hibiting  the  intermarriage  of  negroes  and  whites.  We  held 
that  marrii^  was  a  purely  domestic  institution,  and  sabjeot  to  the 
exdusiye  ooi\,trol  of  the  State;  that  such  amendment  had  not  con- 
ferred  on  the  Federal  government  any  power  to  interfere  with  the 
institution  of  marriage,  and  that  such  amendment  had  not  en- 
larged  the  powers  of  the  Federal  government  nor  diminished  those 
of  the  States.    We  then  said: 

"  The  fourteenth  amendment  contains  no  new  giaat  of  power 
from  the  people,  who  are  the  inherent  possessors  of  all  power»  to 
the  Federal  goyemment  It  did  not  enlarge  the  powers  of  the 
Federal  goyemment,  nor  diminish  those  of  the  States.  The  in* 
hibitions  against  the  States  doing  certain  things  have  no  foroe  or 
efiFect  They  do  not  prohibit  the  States  from  doing  any  act  tiiet 
they  could  haye  done  without  theuL  •  •  •  qiji^  ^^jj 
effect  of  the  amendment  under  oonsideration  vras  to  extend  tbs 
protection  and  blessings  of  the  constitntion  and  laws  to  anew 
class  of  persons.  When  they  were  made  dtiiens  they  were  as  modi 
entitled  to  the  protection  of  the  constitution  and  the  laws  as  weie 
the  white  citisens,  and  the  States  could  no  more  deprii'e  them  of 
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privileges  and  immnnities  than  they  could  citiseiia  of  the  white 
raee.  OitizenBhip  entitled  them  to  the  protection  of  life,  liberty, 
and  'property,  and  the  fall  and  equal  protection  of  the  laws.  Nor 
has  the  ratification  of  this  amendment  in  any  manner  or  to  any 
extent  impaired,  weakened,  or  taken  away  any  of  the  reserved 
rights  of  the  States,  as  they  had  existed  and  been  fully  recognized 
by  every  department  of  the  national  government  from  its  creation/^ 

What  was  then  intended  to  be  expressed  was,  that  the  fourteenth 
amendment  had  not  delegated  to  the  Federal  government  the 
power  to  regulate  and  control  the  domestic  institutions  of  a  State. 
As  will  be  hereinafter  shown,  it  imposes  some  limitations  upon  the 
powers  of  the  States  as  to  slavery  and  the  equal  protection  of  the 
rights  of  citizens  of  the  United  States  and  of  the  States, 

We  were  then  unaided  by  any  judicial  construction  of  the  four- 
teenth amendment;  and  we  are  gratified  to  know  that  the  views 
then  expressed  have  been,  in  all  substantial  respects,  sustained  by 
the  highest  judicial  tribunal  in  this  country,  and  the  one  especially 
charged  with  the  construction  and  interpretation  of  the  Federal 
constitution.  By  the  solemn  decision  of  that  high  court,  the 
privileges  and  immunities  belonging  to  the  citizens  of  the  States, 
as  such,  rest  for  their  security  and  protection  where  they  have 
heretofore  rested,  with  the  States  themselves. 

In  The  State  ex  reL  Oamee  v.  JfcCann,  21  Ohio,  198,  the 
Supreme  Court  of  that  State  use  the  following  language: 

**  It  would  seem,  then,  that  under  the  constitution  and  laws  of 
this  State,  the  right  to  classify  the  youth  of  the  State  for  school 
purposes,  on  the  basis  of  color,  and  to  assign  them  to  separate 
achools  for  education,  both  upon  well-recognized  legal  principles 
and  the  repeated  adjudications  of  this  court,  is  too  firmly  established 
to  be  now  judicially  disturbed. 

''  But  it  is  claimed  that  the  law  authorizing  the  classification  in 
question  contravenes  the  provisions  of  the  fourteenth  amendment 
of  the  constitution  of  the  United  States,  and  is,  therefore, 
abrogated  thereby. 

**  Unquestionbly  all  doubts,  wheresoever  they  existed,  as  to  the 
citizenship  of  colored  persons,  and  their  right  to  the  'equal 
protection  of  the  laws/  are  settled  by  this  amendment  But 
neither  of  these  was  denied  to  them  in  this  State  before  the  adop* 
tion  of  the  amendment  At  all  events,  the  statutes  classifying 
the  youth  of  the  State  for  school  purposes  on  the  basis  of  color 


758  INDIANA, 


Conr  ▼.  Outer. 


and  the  decisions  of  this  court  in  relation  thereto,  were  not  at  all 
based  on  a  denial  that  colored  persons  were  citisens,  or  that  thflj 
nrc  entitled  to  the  eqnal  protection  of  the  laws.  It  woald  seem, 
then,  that  these  provisions  of  the  amendment  contain  nothing  con- 
flicting with  the  statute  authorizing  the  classification  in  qnestion, 
nor  the  decisions  heretofore  made  touching  the  point  in  oontroyeray 
in  this  case.  Nor  do  we  understand  that  the  contrary  is  claimed 
by  counsel  in  this  case.  But  the  clause  relied  on,  jn  behalf  o  the 
plaintiff,  is  that  which  forbids  any  State  to  *make  or  enforce  any 
law  which  will  abridge  the  priyileges  or  immnnities  d  oitiiens  of 
the  United  States.' 

'^This  involTes  the  inquiry  as  to  what  priTileges  or  immnnitieB 
are  embraced  in  the  inhibition  of  this  clause.  We  are  not  aware 
that  this  has  been  as  yet  judicially  settled.  The  language  of  the 
clause,  however,  taken  in  connection  with  other  provisions  of  tlie 
amendment,  and  of  the  constitution  of  which  it  forms  a  party 
affords  strong  reasons  for  believing  that  it  includes  only  such  privi- 
leges or  immunities  as  are  derived  from,  or  recognised  by,  the  ocm* 
stitution  of  the  United  States. 

"  A  broader  interpretation  opens  into  a  field  of  conjecture  limit- 
less as  the  range  of  speculative  theories,  and  might  work  suoh 
limitations  of  the  power  of  the  States  to  manage  and  regulate  their 
local  institutions  and  affairs  as  were  never  contemplated  by  the 
amendment 

**  If  this  construction  be  correct,  the  clause  has  no  applicatjon 
to  this  case,  for  all  the  privileges  of  the  school  system  of  this  State 
are  derived  solely  from  the  constitution  and  laws  of  the  Stata  U 
the  general  assembly  should  pass  a  law  repealing  all  laws  oreatang 
and  regulating  the  system,  it  cannot  be  claimed  that  the  foorteentii 
amendment  could  be  interposed  to  prevent  so  grievous  an  abridg- 
ment of  the  privileges  of  the  citizens  of  the  State,  for  they  would 
thereby  be  deprived  of  privileges  derived  from  the  State,  and  not 
of  privileges  derived  from  the  United  States. 

**  But  we  need  not  now  further  discuss  this  pdnt,  as  the  ime 
meaning  and  exact  limits  of  the  clause  in  question  are  not  neoeasa> 
rily  involved  in  this  case.  For,  conceding  that  the  fonrteentii 
amendment  not  only  provides  equal  securities  for  all,  but  guaran- 
tees equality  of  rights  to  the  citizens  of  a  State,  as  one  of  the  privi- 
leges of  citizens  of  the  United  States,  it  remains  to  be  seen  whether 
this  privilege  has  been  abridged  in  the  case  before  us.    The  law  in 
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question  sorely  does  not  attempt  to  depriye  colored  persons  of  any 
rights.  On  the  contrary,  it  recognizes  their  right,  under  the  con- 
stitution of  the  State,  to  equal  common-school  adyantages,  and 
secures  to  them  their  equal  proportion  of  the  school  fund.  It  only 
regulates  the  mode  and  manner  in  which  this  right  shall  be  enjoyed 
by  all  classes  of  persons.  The  regulation  of  this  right  arises  from 
the  necessity  of  the  case.  Undoubtedly  it  should  be  done  in  a 
manner  to  promote  the  beet  interests  of  alL  But  this  task  must, 
of  necessity,  be  left  to  the  wisdom  and  discretion  of  some  proper 
authority.  The  people  have  committed  it  to  the  general  assembly, 
and  the  presumption  is  that^t  has  discharged  its  duty  in  accord- 
ance with  the  best  interests  of  alL  At  all  CTents,  the  legislative 
action  is  conclusive,  unless  it  clearly  infringes  the  provisions  of 
the  constitution. 

''  At  most,  the  fourteenth  amendment  only  afiFords  to  colored 
citizens  an  additional  guaranty  of  equality  of  rights  to  that  already 
secured  by  the  constitution  of  the  State. 

''  The  question,  therefore,  under  consideration  is  the  same  that 
has,  as  we  have  seen,  been  heretofore  determined  in  this  State,  that 
a  classification  of  the  youth  of  the  State  for  school  purposes,  upon 
any  basis  which  does  not  exclude  either  class  from  equal  school  ad- 
vantages, is  no  infringement  of  the  equal  rights  of  citizens  secured 
by  the  constitution  of  the  State.       , 

''  We  have  seen  that  the  law,  in  the  case  before  us,  works  no  sub- 
stantial inequality  of  school  privileges  between  the  children  of  both 
classes  in  the  locality  of  the  parties.  Under  the  lawful  regulation 
of  equal  educational  privileges,  the  children  of  each  class  are 
required  to  attend  the  school  provided  for  them,  and  to  which  they 
are  assigned  by  those  having  the  lawful  official  control  of  alL 

**  The  plaintiff,  then,  cannot  claim  that  his  privil^es  are  abridged 
on  the  ground  of  inequality  of  school  advantages  for  his  children. 
Nor  can  he  dictate  where  his  children  shall  be  instructed,  or  what 
teacher  shall  perform  that  office,  without  obtaining  privileges  not 
enjoyed  by  white  citizens.  Equality  of  rights  does  not  involve  the 
necessity  of  educating  white  and  colored  persons  in  the  same  school, 
any  more  than  it  does  that  of  educating  children  of  both  sexes  in 
the  same  school,  or  that  different  grades  of  scholars  must  be  kept 
in  the  same  school.  Any  classification  which  preserves  substan- 
tially equal  school  advantages,  is  not  prohibited  by  either  the  State 
or  Fedfioral  constitution,  nor  would  it  contravene  the  provisions  of 
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either.    There  ie,  ihen,  no  gronnd  apon  which  the  phdntiff 
claim  that  his  rights,  under  the  fourteenth  amendment^  have  been 
infringed." 

The  foregoing  opinion,  haying  been  rendered  since  the  istifio^ 
tion  of  the  fonrteenth  amendment^  is  directly  in  pointy  and  is  enti- 
tled to  great  weight  and  consideration,  coming  as  it  does  from  a 
court  distinguished  for  its  learning  and  abilily. 

How  far,  then,  haye  the  amendments  operated  to  change  the 
oonstitntion  of  Indiana,  or  imposed  limitations  or  restrictions  upon 
the  sovereign  power  of  the  State?  We  answer,  in  the  following 
particulars: 

1.  The  State  cannot,  in  the  future,  while  a  member  of  the  Fed- 
eral TTnion,  change  her  constitution  so  as  to  create  or  establish 
slayer  J  or  inyoluntary  servitude,  except  as  a  punishment  for  crimes 
whereof  the  party  shall  have  been  conyicted,  thus  protecting  the 
new  class  of  citizens,  u  0l,  negroes  and  mulattoes,  from  being  again 
reduced  to  slayery. 

2.  The  State  cannot  deny  to,  or  deprive  a  citizen  of  the  United 
States,  i.  e.,  any  negro  or  mulatto,  of  those  national  rights,  privi- 
leges or  immunities  which  belong  to  him  as  such  citizen. 

3.  The  State  must  recognize  as  its  citizen  any  citizen  of  the  United 
States,  t.  0.,  any  negro  or  mulatto,  who  is,  or  becomes,  a  bona  fide 
resident  therein. 

4.  The  State  must  give  to  such,  »•  e.,  to  such  negro  or  mulatto^ 
who  is,  or  who  becomes,  a  bona  fide  resident  therein,  the  same  rights, 
privileges  and  immunities,  secured  by  her  constitution  and  laws  to 
her  other,  $.  a.,  to  her  white  citizens. 

In  our  opinion,  such  amendments  have  not  in  any  other  respect 
imposed  restrictions  or  limitations  upon  the  sovereign  jK>wer  of  the 
State.  From  this  it  results,  that  there  is  no  limitation  upon  the 
power  of  the  State,  within  the  limits  of  her  own  constitution,  to 
fix,  secure  and  protect  the  rights,  privileges  and  immucities  of  her 
citizens,  as  such,  of  whatever  race  or  color  they  may  be,  so  as  to 
secure  her  own  internal  peace,  prosperity  and  happiness. 

This  will  preserve  in  their  purity  and  vigor  tae  structure  and 
spirit  of  our  complex  system  of  government,  as  it  came  from  the 
hands  of  the  great  and  illustrious  men  who  achieved  our  independ- 
ence and  formed  our  matchless  form  of  government.  Anterior  to 
the  adoption  of  the  Federal  constitution,  the  States  existed  as  inde- 
pendent sovereignties,  possessing  supreme  and  absolute  power  over 
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«11  questions  of  IocaI  and  internal  goTeramenU  To  the  States  the 
whole  charge  of  interior  regulation  is  left  by  the  Federal  oonstita- 
tion;  to  them  and  to  the  people  thereof  all  powers  not  expressly, 
or  by  necessary  implication,  delegated  to  the  national  gOTemmen^ 
and  not  prohibited  to  the  States,  are  reserved  to  the  States. 

The  constitution  of  the  United  States  is  the  bond  which  binds 
the  States  in  one  Federal  Union.  It  forms  and  proYides  the  agen- 
eies  for  the  continuance  and  management  of  the  Federal  gOTom* 
ment.  It  i^tes  to  and  concerns  matters  of  national  import^  and 
enables  the  States  represented  by  their  Federal  head,  as  one  of  the 
independent  and  most  powerful  goyemments  of  the  world,  to  enter 
into  and  manage  its  relations  with  the  other  independent  powers  of 
the  earth.  Under  our  constitution,  our  common-school  system 
must  be  general  That  is,  it  must  extend  oyer  and  embrace  every 
portion  of  the  State. 

It  must  be  uniform.  The  uniformity  required  has  reference  to 
the  mode  of  government  and  discipline,  the  branches  of  learning 
taught,  and  the  qualifications  as  to  age  and  advancement  in  learn- 
ing required  of  pupils  as  conditions  of  their  admission.  It  does  not 
mean  that  all  the  schools  shall  be  of  the  same  size  and  grade,  or 
tiiat  all  the  branches  of  learning  taught  in  one  school  shall  be  taught 
in  all  other  schools,  or  that  the  qualifications  as  to  age  and  advance* 
menty  which  would  admit  a  pupil  in  one  school,  would  entitle  such 
pupil  to  admission  into  all  the  other  schools.  Uniformity  will  be 
secured  when  all  the  schools  of  the  same  grade  have  the  same  system 
of  government  and  discipline,  the  same  branches  of  learning  taught, 
and  the  same  qualifications  for  admission. 

The  schools  must  be  ''  equally  open  to  all''  This  has  reference 
to  the  persons  who  are  entitled  to  receive  instruction  therein.  The 
phrase  ^'equally  open  to  all,"  is  not  to  be  taken  in  a  literal  sense, 
for  this  would  embrAce  the  whole  people  of  the  State,  the  infani^ 
the  middle-aged,  the  septuagenarian  and  the  married. 

It  is  very  obvious,  that  the  common  schools  of  the  Stsate  are  neither 
to  be  equally  open  to  everybody,  nor  to  every  child;  but  that  they 
jure  to  be  equally  open  to  a  class  of  persons,  which  class  and  their 
qualifications  are  to  be  designated  and  prescribed  by  the  legislature. 

The  Federal  constitution  does  not  provide  for  any  general  system 
of  education,  to  be  conducted  and  controlled  by  the  national  gov- 
ernment, nor  does  it  vest  in  congress  any  power  to  exercise  a  gen- 
eral or  special  supervision  over  the  States  on  the  subject  of  eluca. 

Vol.  XVII.— 96 
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iioD.  The  constitutdon  giTOS  to  congress  the  power  to  dispose  <d 
and  make  all  needful  rales  and  regulations  respecting  the  Territories 
and  other  property  belonging  to  the  United  States,  and  by  yirtae 
of  this  power  territorial  governments  are  organized.  It  also  confer* 
ox  congress  the  exclusiye  power  to  legislate  in  all  cases  whateirar 
ovei  the  District  of  Golumbiay  and  by  virtue  of  this  power  congress 
.las  establisiied  in  such  district  a  system  of  common  schools.  Gon- 
gress  has  also  established  and  maintained  military  and  naval  sohodt 
at  the  expense  of  the  government. 

The  system  of  common  schools  in  this  State  has  its  origin  in,  and 
is  provided  for  by  the  constitution  and  laws  of  fhia  State.  It  if 
purely  a  domestic  institution,  and  is  subject  to  the  exduaive  control 
of  the  constituted  authorities  of  the  State.  The  constitution  does 
not  provide  the  machinery,  nor  lay  down  its  rule  of  govemmmit  or 
discipline,  nor  define  the  terms  and  conditions  of  admission.  It 
makes  it  the  imperative  duty  of  the  legislature  to  provide  by  law 
the  system,  and  imposes  no  limitations  on  the  x>ower  of  the  kgidik 
ture,  except  that  tuition  shall  be  free,  and  the  schools  shall  be 
equally  open  to  all;  that  is,  to  such  olaaros  of  persons  as  the  legis- 
lature may  in  its  wisdom  determine. 

There  being  no  further  restriction  upon  the  legislative  power  and 
discretion,  it  necessarily  follows,  that  in  providing  for  this  systen 
of  schools,  the  legislature  is  left  free  to  fix  the  qualifications  of 
pupils  to  be  admitted  to  its  benefits,  as  respects  age  and  capacity  te 
learn;  to  classify  them  with  reference  to  age,  sex,  advancement  and 
the  branches  of  learning  they  are  to  pursue;  to  provide  for  the  loca- 
tion and  building  of  school-houses;  and  to  designate  to  what  sohods 
and  in  what  school-houses  the  different  ages,  sexes  and  degrees  of 
proficiency  shall  be  assigned;  for  these  all  oonoem  the  good  Ofrder 
and  success  of  the  system. 

It  must  also  follow,  that  this  policy  or  framework  of  government 
for  that  system  vitally  concerns  and  blends  itself  with  the  internal 
affairs  of  the  State,  with  its  happiness  and  prosperity,  its  peace  and 
good  order,  and  depends  upon  the  wisdom  of  the  legislature  and  of 
the  agencies  provided  by  the  legislature,  acting  under  its  established 
rules,  and  comes  within  the  power  possessed  by  every  sovereign 
State,  and  is  clearly  without  the  grants  or  inhibitions  of  snch  amend- 
ments to  the  constitution  of  the  United  States.  OUjf  of  New  Tori 
w.MUn,  11  Pet  189,  140;  Licetise  Thx  Oaie$,  5  Wall.  470,  471r 
Lam  Oouniy  ▼•  Oregon,  7  id.  76;  UniM  Stateo  r.  Dowitt,  9  id 
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41;  The  Cottedor  v.  Day,  11  id.  124,  125;  The  Slaughter-^Hf^uee 
Casee,  supra;  Bartmeyer  y.  Iowa,  18  id.  133;  The  State  v.  Oibsan^ 
36  Ind.  389;  T%«  FFm^  Ghestery  etc.,  R.  S.  Oo.  y.  Miles,  55  Penn. 
St  209;  Gooley's  Const  Lim.  572,  574;  miis  t.  The  State,  42  Ala. 
525;  Fifield  y.  Close,  15  Mich.  505. 

This  system  of  common  schools  must  consist  of  many  schools  in 
different  localities  or  geographical  diyisions;  and  these  schools  may 
be  of  different  grades.  In  some  of  these  localities  or  diyisions  there 
may  be  school-honses,  and  in  others  none.  In  some  the  school- 
house  or  houses  may  not  be  sufficient  to  accommodate  all,  and  the 
reyenne  may  not  be  sufficient  to  proyide  for  them. 

In  this  system,  there  ought  to  be  and  must  be  a  classification  of 
the  children.  This  classification  ought  to  and  will  be  with  refer- 
ence to  some  properties  or  characteristics  common  to  or  possessed 
by  a  certain  number  out  of  the  whole;  and  these  olasaes  may  be  put 
in  CO  and  taught  in  different  parts  of  the  same  school,  or  different 
rooms  in  the  same  school-house,  or  different  sobool-houMs,  as  con* 
yenienoe  and  good  policy  may  require. 

This  is  too  reasonable  to  admit  of  question,  for  it  oonoems  the 
general  good,  and  does  not  affect  the  quality  of  the  priyilege,  but 
regulates  the  manner  of  its  enjoyment 

This  being  settled,  what  is  there  to  preyent  the  dasdflcation  of 
children,  equally  entitled  to  the  priyileges  of  the  system  of  common 
schools,  with  reference  to  difference  of  race  or  oolor,  if  the  judg- 
ment of  the  legislature  should  hold  such  a  classification  to  be  most 
promotiye  of,  or  condnciye  to,  the  good  order  and  discipline  of  the 
schools  in  the  system,  and  the  interest  of  the  public  P 

The  legislature,  under  our  State  constitution  as  it  existed  without 
the  limitation  imposed  upon  the  soyereign  power  of  the  State  by 
the  fourteenth  amendment  as  hereinbefore  stated,  had  the  power  to 
proyide  for  the  education  only  of  the  white  children  of  the  State; 
but,  since  its  ratification,  no  system  of  public  schools  wonld  be 
general,  uniform  and  equally  open  to  all  which  did  not  proyide  for 
the  education  of  the  colored  children  of  the  State. 

It  being  settled  that  the  legislature  must  proyide  for  the  ednoa- 
tion  of  the  colored  children  as  well  as  for  the  white  children,  we 
are  reqnilred  to  determine  whether  the  legislature  may  classify  snob 
children,  by  oolor  and  race,  and  proyide  for  their  education  in  sep« 
arate  schools,  or  whether  they  must  attend  the  same  school  without 
reference  to  race  or  color.    In  our  opinion,  the  classification  ol 
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BcholarSy  on  tho  basis  of  race  or  color,  and. their  education  in  sepa- 
rate  schools,  involye  questions  of  domestic  policy  which  are  withia 
the  legislative  discretion  and  control,  and  do  not  amount  to  an 
exclusion  of  either  class.  In  other  words,  the  placing  of  the  white 
children  of  the  State  in  one  class  and  the  negro  children  of  the 
State  in  another  class,  and  requiring  these  classes  to  be  taught  sep* 
arateiy,  provision  being  made  for  their  education  in  the  same 
branches,  according  to  age,  capacity  or  advancement,  with  ci^Nible 
teachers,  and  to  tho  extent  of  their  pro  rata  share  in  the  school 
revenue,  does  not  amount  to  a  denial  of  equal  privileges  to  either, 
or  conflict  with  the  open  charaicter  of  the  system  required  by  the 
constitution.  The  system  would  be  equally  open. to  alL  The  tui- 
ition  would  be  free.  The  privileges  of  the  schools  would  be  denied 
:to  none.  The  white  children  go  to  one  school,  or  to  certain  of  the 
schools  in  the  system  of  common  schools.  The  colored  children 
go  to  another  school,  or  to  certain  others  of  tho  schools  in  the  sy8> 
tem  of  the  common  schools.  Or,  if  there,  are  not  a  sufficient  num« 
ber  of  colored  children  within  attending  distance,  the  several  dis- 
iricts  may  be  consolidated  and  form  one  district  But  if  there  are 
not  a  sufficient  number  within  reasonable  distance  to  be  thus  oon« 
solidated,  the  trustee  or  trustees  shall  provide  such  other  means  of 
education  for  said  children  as  shall  use  their  proportion,  according 
to  number,  of  school  revenue  to  the  best  advantage.  If  there  be 
<»tuse  of  complaint,  the  white  class  has  as  much,  if  not  greater 
cause  than  the  colored  class,  for  the  latter  class  receive  their  fuQ 
share  of  the  school  revenue,  although  none  of  it  may  have  been 
•contributed  by  such  class;  and  when  districts  cannot  be  conaoli* 
4ated  so  as  to  form  a  school,  such  class  is  entitled  to  receive  their 
full  share  of  the  school  revenue,  according  to  number,  which  shall 
be  expended  for  their  benefit  to  the  best  advantage,  a  privilege 
which  is  not  granted  to  the  white  class. 

In  our  opinion,  there  would  be  as  much  lawful  reason  for  com- 
plaint, by  one  scholar  in  the  same  school,  that  he  could  not  occupy 
the  seat  of  another  scholar  therein  at  the  same  time  the  latter  occu- 
pied it,  or  by  scholars  in  the  different  classes  in  the  same  school, 
that  they  were  not  all  put  in  the  same  class,  or  by  the  scholars  in 
different  schools,  that  they  were  not  all  placed  in  one  school,  as 
there  is  that  white  and  black  children  are  placed  indistinct  classes 
and  taught  separately,  or  in  separate  schools.  The  State  v.  The  OiUf 
nf  Cincinnati,  19  Ohio,  178 ;  Van  Camp  v.  The  Beards  etc,  9  01ii» 
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Bt  406  ;  Bairn-  v.  I%$  OUy  of  Oincinnaii,  11  Ohio  St  584 ;  Ti^^ 
State,  etc.,  y.  MeCanny  21  id.  198 ;  DoIIob  v.  Ibsdiek,  40  How. 
Pr.  249. 

It  is  t/  bci  noted  that  the  appellee,  in  his  petition  for  a  mandate, 
complains  only  that  his  children  and  grandchildren  were  excluded 
from  the  school  where  the  white  children  were  taught.  There  are^ 
no  allegations  that  there  was  not  a  suflScient  number  of  colored 
children  in  attending  distance  to  constitute  a  school,  or  that  the 
trustee  or  trustees  had  failed  to  provide  such  other  means  of  cdu* 
cation  for  said  children  as  would  use  their  proportion,  according 
GO  number,  of  school  reyenue  to  the  best  advantage.  There  is  m- 
general  allegation  that  the  defendants  had  neglected,  fiuled,  and 
refused  to  provide  any  school  in  said  district,  or  in  any  adjoining^ 
district  near  enough  for  his  said  children  and  grandchilcbren  to 
attend  as  scholars. 

The  question  is,  therefore,  squarely  presented,  whether  tha- 
children  and  grandchildren  of  the  appellee  were  entitled  to  be  ad* 
mitted  and  taught  in  the  same  school  with  the  white  children  ot 
the  district.  The  legislature  has  provided  that  a  separate  school 
shall  be  provided  in  each  district  for  the  education  of  the  colored 
children  therein,  where  there  is  a  sufficient  numbor  of  colored 
children,  and  where  there  is  a  deficiency  of  colored  children  to- 
form  one  district,  several  districts  shall  be  consolidated*  But  if 
separate  schools  cannot  be  provided  for  the  colored  children  on- 
account  of  the  smallnoss  of  the  number  of  such  children,  then  such: 
other  provision  is  to  be  made  by  the  trustee  for  their  education  a» 
the  means  in  his  hands  will  enable  him  to  do. 

The  legislature  has  not  pointed  out  or  defined  what  other  mean* 
shall  be  provided.  There  being  no  averment  that  the  trustee  has< 
fiuled  to  provide  for  the  education  of  the  children  and  grandchildren, 
of  the  appellee,  outside  of  the  school  for  white  children,  no  ques^ 
tion  arises  as  to  what  would  be  a  compliance  with  snoh  require- 
ment. But  if  such  allegation  had  been  nuide,  it  would  not  havv* 
entitled  the  children  and  grandchildren  of  appellee  to  admission, 
into  the  white  schools,  because  the  legislature  has  not  provided 
for  the  admission  of  colored  children  into  the  same  schools  with  the 
white  children,  in  any  contingency ;  and  even  if,  for  the  salv  of' 
the  argument,  we  were  to  concede  that  colored  children  are,  under 
and  by  force  of  the  fourteenth  amendment,  so  entitled,  the  courts 
cannot,  in  the  absence  of  legislative  authorily,  confer  that  xigtLt 
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fipon  them.  The  legidatare  has  declared  that  when  schools  oan* 
not  be  provided  for  the  colored  children,  the  tmstee  shall  provide 
such  other  means  for  their  education  as  will  use  up  their  full  shave, 
according  to  number,  of  the  school  revenue.  If  the  trustee  fails  in 
tlie  discharge  of  this  duty,  he  may  be  compelled  by  mandAte  to  dia- 
•charge  the  duty  imposed  upon  him  by  law. 

The  action  of  congress,  at  the  same  session  at  which  the  four* 
■teenth  amendment  was  proposed  to  the  States,  and  at  a  session  snb- 
sequont  to  the  date  of  its  ratification,  is  worthy  of  consideration  as 
evincing  the  concurrent  and  after-matured  conviction  of  that  body 
that  there  was  nothing  whatever  in  the  amendment  which  prevented 
congress  from  separating  the  white  and  colored  races,  and  placing 
them,  as  classes,  in  different  schools,  and  that  such  separation  was 
highly  proper  and  conducive  to  the  well-being  of  the  races,  and 
calculated  to  secure  the  peace,  harmony,  and  welfare  of  the  pnblio; 
and  if  no  obligation  was  expected  to  be  or  was  imposed  njK>n  con- 
gress by  the  amendment,  to  place  the  two  races  and  colors  in  the 
tame  school,  with  what  show  of  reason  can  it  be  pretended  that  it 
bas  such  a  compelling  power  upon  the  sovereign  and  independeot 
States  forming  the  Federal  Union  P 

We  refer  to  the  legislation  of  congress  relative  to  schools  in  tlie 
District  of  Columbia,  at  the  first  session  of  the  thirty-ninth  con- 
gress, and  the  third  session  of  the  forty-second  congress. 

On  the  23d  day  of  July,  1866,  the  act  of  congress,  entitled  <'  an 
act  relating  to  public  schools  in  the  District  of  Oolumbia,*'  took 
effect.  It  requires  the  cities  of  Washington  and  Georgetown  to  pay 
over  to  the  trustees  of  colored  schools  of  said  cities  such  a  propor- 
tionate part  of  all  moneys  received  or  expended  for  school  or  edu- 
<3ational  purposes  in  said  cities,  including  the  cost  of  sites,  buildings, 
improvements,  furniture,  and  books,  and  all  other  expenditnieson 
account  of  schools,  as  the  colored  children  between  the  ages  of  six 
and  seventeen  years,  in  the  respective  dties,  bear  to  the  wbols 
number  of  children,  white  and'  colored,  between  the  same  9go^ 
Acts  sess.  1,  39th  Gong.  222. 

This  was  followed  at  the  same  session  of  congress  by  au  aot^ 
entitled  ''  an  act  donating  certain  lots  in  the  city  of  Washington 
fbr  schools  for  colored  children  in  the  District  of  Columbia,''  ap- 
proved July  28th,  1866,  which  authorised  and  required  the  com- 
missioner of  public  buildings  to  convey  certain  described  lot%  ia 
the  city  of  Washington,  which  belonged  to  the  United  States,  to  the 
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trustees  for  colored  schools  for  the  cities  of  Washington  and  George- 
town in  said  District,  for  the  sole  use  of  schools  for  colored  children 
in  that  District;  the  said  lots  having  been  designated  and  set  apart 
by  the  secretary  of  the  interior  to  be  used  for  colored  schools; 
and  the  said  lots  whepeyer .  converted  to  any  other  use  to  revert  to 
the  United  States.    Acts  sess.  I,  39th  Gong.  854. 

At  its  42d  session  an  act  was  passed,  entitled  **  an  act  to  amend 
an  act  entitled  ^  an  act  governing  the  colored  schools  of  the  District 
of  Golambia,'  '^  approved  March  dd,  1873,  which  fixes  the  number 
of  the  board  of  trustees  of  schools  for  colored  children  in  the  Dis- 
trict of  Columbia,  their  mode  of  appointment,  their  duties,  etc, 
and  authorizes  the  governor  of  the  District  to  appoint  a  superin- 
tendent of  schools  for  colored  children,  who  is  to  receive  a  salary 
of  twenty-five  hundred  dollars  annually,  for  his  services,  etc.,  and 
directs  the  proportion  of  school  money  then  due,  or  afterward  to 
become  due,  to  the  board  of  trustees  of  colored  schools  from  the 
cities  of  Washington  and  Georgetown,  to  be  paid  to  the  treasurer 
of  said  boi^,  and  not  to  the  trustees,  as  provided  in  the  act  of  July 
^,  1866.    Acts  sess.  3,  42d  Gong.  260. 

This  legislation  of  congress  continues  in  force,  at  the  present 
time^asa  legislative  construction  of  the  fourteenth  amendment,  and 
as  a  legislative  declaration  of  what  was  thouj^t  to  be  lawful, 
proper,  and  expedient  under  such  amendment,  by  the  same  body 
that  proposed  such  amendment  to  the  States  for  their  approval  and 
ratification. 

We  are  very  dearly  of  the  opinion  that  the  act  of  May  ISth, 
1869,  is  constitntional,  and  that  while  it  remains  in  force  colored 
•children  ace  not  entitled  to  admission  into  the  common  schools 
which  are  provided  for  the  education  of  the  white  children. 

In  our  opinion,  the  court  below  erred  in  affirming  the  action,  of 
the  court  in  special  term;  and  the  judgment  is  reversed,  with  costs, 
and  the  cause  remanded  to  the  court  below,  with  directions  to  that 
court  to  overrule  the  judgment  of  the  court  in  special  term  in  over-, 
niling  the  demuner  to  the  petition  for  a  mandate. 
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ft 

(ttIiid.MU 
BtMuk  iff  promim  to  marrff^'damagm — mimttkm, 

WhOTB  the  lUtiite  gave  a  woman  a  right  of  aetloii  for  hor  own  sedrnflliomi 
AaU,  that  such  aedaetion  oould  not  be  giTen  In  erideBoe  In  an  aetioB  bj  bar 
for  a  breach  of  promise  of  marriage,  to  enhanoe  the  damages^  nnleM  it  wwm 
alleged  in  the  oomplaint 

Qaare  whether  aedaction  conld  be  ■Ikged  and  ptored  In  an  action- for  bieacii 
of  ooDtraet  to  marry. 

ACTION  by  the  appellee agsinst  theappeUant,  for  breach  (rf  maiw 
riage  contract.  The  complaint  oonriated  of  three  paragraph^ 
the  second  of  which  was  withdrawn,  and  no  qaestion  is  nuide  upon 
it.  The  first  paragraph  is  as  follows:  **T)i%  plaintiff  oomplaina 
of  the  defendant^  and  says  that  said  defendant  entered  into  a  con- 
tract with  her,  in  the  month  of  Jane,  18679  by  which  it  was  agreed 
by  and  between  them  both  that  they  would  get  married  in  the 
month  of  September  following;  and  she  avers  that  she  made  aO 
necessary  arrangements  and  preparations  to  consummate  said  con- 
tracty  and  was  ready  and  willing  at  the  time  fixed  aforesaid  to  ful- 
fill the  same;  but  she  avers  that  said  defendant  wholly  fiuled  t» 
fulfill  his  said  oontraot^  to  the  great  distress,  mortification  and  dia* 
grace  of  plaintiff;  wherefore  she  demands  judgment  for  five  thou* 
sand  dollars.'' 

The  third  paragraph  of  oomplaint  was  as  follows:  ''And  for  i^ 
third  paragraph  of  complaint^  she  says  that  in  the  month  of  Jnne^' 
1867,  the  defendant  agreed  to  marry  her  within  a  reasonable  time 
thereafter,  in  consideration  of  her  promise  to  marry  him,  and  that 
in  September  following  she  made  all  necessary  preparations  to  ful- 
fill said  contract ;  but  she  says  said  defendant  wholly  failed  and  re- 
fused to  carry  out  said  agreement^  or  to  f  nlBll  it  at  any  time,  though 
the  plaintiff  was  ready  and  willing  at  all  times  to  fulfill  the  same,  ta 
her  great  mortification  and  damage;  wherefore  she  demands  five 
thousand  dollars,  costs,  and  other  proper  reliel" 

The  answer  of  the  defendant  was  a  general  deniaL  The  issue 
was  tried  by  a  jury,  and  there  was  a  verdict  for  the  plaintiff  for  two 
thousand  dollars.    A  motion  by  the  defendant  for  a  new  trial  was 
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made  and  ovemiled,  and  final  judgment  was  rendered  for  the 
plaintiff  for  fche  amount  of  the  yerdict. 

It  is  alleged  in  the  assignment  of  errors,  that  the  first  and  third 
paragraphs  of  the  oomplaint  are  insuffident,  and  that  the  oonrfc 
erred  in  oTerroling  the  motion  of  the  defendant  for  a  new  triaL 

T.  F.  Davidsanf  for  appellant 

J.  MeOabe,  for  appellee. 

Downr,  J.  Sevenil  reasons  were  stated  in  the  motion  for  a 
new  trialy  and  among  them,  that  the  oonrt  had  erred  in  admitting 
eTidenoe  of  seduction,  to  enhance  the  damages.  The  plaintiff^ 
under  this  permission,  testified  that  the  defendant,  at  a  designated 
time,  seduced  her,  and  that  sexual  intercourse  between  them  took 
place  frequenUy,  for  a  period  of  six  months  or  more.  All  of  which 
was  denied  by  the  defendant  in  his  testimony.  In  King  t.  Kersey, 
Mupra,  it  was  decided  that  in  an  action  for  breach  of  marriage  con* 
tract  the  plaintiff  might  prove  seduction,  to  enhance  the  damages. 
This  was  so  held  on  the  authority  of  Whdlen  t.  Xaymaii,  2  Blackl 
191.  In  that  case  the  ruling  was  on  the  authority  of  2  Stark.  By. 
943,  n.  1,  PatU  v.  Fraziery  8  Mass.  71,  and  Baynton  ▼.  KMogg, 
id.  189;  and  Burkf^  t.  Shain,  2  Bibb,  841,  was  cited  as  holding 
the  contrary.  The  case  of  Paul  t.  Fraxier,  8  Mass.  71,  was  an 
action  on  the  case  for  seduction,  and  would  not  seem  to  support  the 
rule  allowing  eyidonce  of  seduction,  when  the  action  was  for  a  breach 
of  the  marriage  contract  alone.  The  case  of  Bayntan  t.  KeBogg  was 
for  a  breach  of  marriage  contract  and  seduction,  and  is  not,  tiiere- 
fore,  a  case  in  point  The  note  in  Starkie  refers  to  the  two  Massa- 
chusetts cases,  and  to  Chnn  y.  IFibon,  2  Tenn.  238,  which  last-named 
case,  in  terms,  relies  conclusiyely  on  the  two  Massachusetts  cases. 
In  the  cases  in  2  Blackl  and  2  Ind.,  it  does  not  appear  whether 
the  declaration  alleged  seduction  or  not.  OooddU  v.  Thurman,  1 
Head,  209,  follows  the  case  of  Oann  t.  Wihon,  2  Tenn.  288.  Mai- 
thews  T.  Oribbettt  11  Ohio  St  880,  without  citing  any  authorities, 
follows  the  same  rule.  In  Pennsylvania  the  rule  is  the  same  as  in 
Kentucky.  Baldy  v.  Siratian,  11  Penn.  St  316;  Weaver  v.  Bach- 
eri,  2  id.  80. 

When  the  cases  in  this  court  were  decided,  a  woman  could  not 
prosecute  an  action  for  her  own  seduction.   Now,  by  the  Ciyil  Oode 
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she  can  nuuntain  saoh  action.  2  0.ftH*66y§24  If^inaa 
action  for  a  breach  of  marriage  contract,  she  can  receive  damages 
tor  aednction  also,  without  alleging  it,  she  can,  contrary  to  all  roles 
of  correct  pleading,  eyidence,  and  practice,  sue  upon  one  cause  of 
action  and  giro  in  evidence  and  recover  upon  two.  And  if  she  can 
write  them  in  the  same  complaint  or  paragraphs,  she  can  nnite 
a  cause  of  action  upon  contract  with  another  founded  upon  a  tort^ 
In  2  Parsons  on  Contracts,  70,  it  is  said:  ''Whether  in  an  action 
to  recoyer  damages  for  the  breach  of  a  promise  of  marriage,  dam* 
ages  for  seduction  may  be  recoyered,  has  been  much  questioned. 
By  the  strict  rules  of  law,  they  should,  we  think,  be  excluded,  where 
the  plaintiff  was  in  actual  or  constructiye  seryice,  or  lived  in  i^ 
State  where  the  statute  law  gave  her  an  action  for  the  sedncticii, 
and  not  otherwise;  and  the  weight  of  authority  seems  to  be  sa** 

If  this  is  good  law,  then,  as  our  statute  authorises  the  woman  to 
prosecute  an  action  for  her  seduction,  in  her  own  name,  it  would 
follow  that  she  could  not  recover  damages  for  seduction  in  an 
action  for  breach  of  marriage  contract  But  we  need  not  decide, 
in  this  case,  whether  seduction  can  or  cannot  be  alleged  and  proved 
in  a  suit  for  breach  of  marriage  contract  All  that  we  need  decide^ 
and  all  that  we  do  decide,  is,  that  under  a  complaint  in  such  cass^ 
which  contains  no  allegation  of  seduction,  evidence  of  that  fact 
cannot  be  admitted  to  enhance  the  damages.  Bee  Li  idUg  y.  Ikmp- 
Ny,  45  Ind.  348. 
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ACOOHMODATION  NOTl. 
3m  Nbootiablb  IvnEmmm,  MOl 

AOOOUNT  STATED. 
St$  LaasATum  cm  Affnoan, 

ACX3RETI0N. 

S$0  BOUKDABT. 

ACTION. 

AgtdMd  €uffaMng  mmmt  far  in^wrjf  otoa$ion§d  bif  m  dtftd  in  m  $lr§tL}    Bm 
MmnciPAL  GoBFOBATioH,  603,  and  note,  610. 

Bif  Mmdgfwr  ogminM  tamitr  for  km  ofgoodt,]  iSM  Gabxibb^  IM. 

J^  iart  10  w{f4.]    S$e  Huibaiid  ahd  Wifb,  660. 

At<MI<  €f.]     8Be  BrKACH  or  PBOMIBB  op  JiABBIAAB. 

fbrmo9$rwunei^htUm(^ng  tomMnieipal  earparaii^  dm 

UwnCtrAL  CkKBTOBATIOX,  178. 

IV  i^iwiiwiii  mOmiiiom  €fkmm.]    6m  Tajultsom,  891. 

ADMINISTRATOR. 
SmEvnuKaom. 

AOENCT. 
KrtflHif ^hmk rmtiwinj Utt$ for miUMm.]   /8mBahk,661 

ALTERATION  OF  mSTRUMENTa 
8m  NB80TIABLB  iHtfTBUMXHTB*  93,  uid  noU,  97. 

ANTE  NUPTIAL  CONTRACT. 
8m  Conflict  ov  Lawi. 

APPEAL. 
8m  Babkbuftot. 

ARREST. 
AJUr  n^miiwUm^  ^Umkmptei^.]   8m  Babbbuftoi >  I69L 

8m  EzTBADrnoB,  817. 
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AB80N. 
Bm  Gbzmibal  Law,  8. 

A88E8SMENTa 


ASSIGNMENT. 

Bifp/Mie  9fo&r  €f  fiOmn  lafafy.]  An  minlgninuBt of  tbe  ■riaiy of  >  imbUt 
offieor,  befoTO  It  Is  Minedt  Is  Toid  M  agaimit  paUle  poliqj.  ilttw^  XMi 
fwma  (N.  T.)^  ML 

ATTACHMENT. 

4|ldafft>br,«jbm  «(|Miiil.]  An  allldftvU  for  an  sttMbmontiet  forth  tiuHUM 
afllant  had  roMon  to  believe,  and  did  believe,  that  the  defendant  "ha^ 
aeolgned,  or  la  abbnt  to  aaslgn,  any  of  hU  property  with  Intent  to  defmad 
hla  creditors,"  «>  following  the  worda  of  the  statnte.  BM,  that  perjury 
oonld  not  be  aaalgned  on  the  affidavit,  and  that  It  waa  therefore  InanfflolaBi. 
MUUr  V.  Mwittm  (Wla.),  451. 

Jffl<fM<  fMKpnai  tonJsi.]    Bm  Natiobai.  Baski,  801. 

AUTREFOIS  AOQUrr. 
.     em  GuimiAL  Law,  40, 488, 84a 

BANKS. 

1.  OmmUd  thdtik —  mhai  tmUfiwstion  taeolMt.]  A  cheek  waa  frandolentlj  al- 
tered as  to  the  date  and  name  of  the  payee,  and  the  amount  was  raised. 
The  plaintiff  bank  on  which  It  was  drawn  certified  It,  and  afterward  paid  It 
to  defendant  bank.  In  an  action  to  recover  as  for  money  paid  by  mistake, 
Md,  that  by  certifying  the  check,  plaintiff  bank  only  guaranteed  the  gen- 
uineness of  the  signature  of  the  drawer,  and  that  he  had  sufficient  funds 
In  bank  to  meet  It,  which  would  not  be  withdrawn;  and  that  plaintiff  bank 
was  entitled  to  recover  of  the  defendant  bank.  Marine  NaUnuU  Bank  ▼• 
NaUowU  OUy  Bank  (N.  T.),  805  and  naU,  814 

1  Liability  of  hafikrmeMiiglfiUApre^^  De- 

fendant received  of  plaintiff,  for  collection,  drafts  payable  In  another  Stata» 
and  sent  them  with  proper  instructloi^,  for  collection,  to  a  owrespoodsnt 
where  they  were  payable,  whom  defendant  believed,  after  due  Inquiry,  to 
be  trustworthy.  The  correspondent  converted  the  money  to  his  own  use. 
BM,  that  the  defendant  was  not  liable  for  the  amount  of  the  drafto.  Tlo^ 
V.  BuUhen  and  Draven*  Bank  (Mo.),  688. 

8e$  National  Banka. 

BANKRUPTCT. 

1.  Arreii  iitfUr  a^ffudieation,]  The  arrest  of  a  bankrupt,  after  the  abjudication 
of  bankruptcy,  upon  a  warrant  Issued  before  that  adjudication  under  the 
U.  S.  Stat,  of  1887,  ch.  178,  g  40,  is  unauthorised  by  law,  and  a  bond  given 
to  procure  release  from  such  arrest  is  void.     Uiher  v.  Pea»»  (Msss.),  188. 
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II  J^eei<niprocesding4 in  State  court  ^AppecU,]  Afteriberecoreijrof  ajad^ 
ment  in  the  New  York  Sapreme  Codrt,  and  an  appeal  to  the  General  Term, 
the  defendant  was  declared  a  bankrupt  on  hia  own  application.  MM,  that 
the  defendant  had  a  saffident  interest  in  the  caae  after  his  bankruptcy, 
to  euBtain  a  further  appeal  to  the  Court  of  Appeals  of  the  State,  the  asaigneo 
in  bankraptc/  not  haying  intervened  in  the  case.  Saitford  t.  iku^ord  (N. 
T.),  906,  and  noU,  207.) 

t  What  right  qf  action  pastes  by  assignment, "l  A  right  of  action  for  maUdoot 
abase  of  legal  process  does  not  pass  to  the  assignee  bj  an  assignment  la 
bankmptcj.    Noonan  t.  Orion  (Wis.),  441. 

Bsmkrupt  corporation  n44  UabU  for  nogUgsne^  of  iU  rtorissr.l  Bm  BAlir 
BOAD,  901. 

BBTTEBMENT8. 

^JSfSMwuli/pr.]    /8m  TAZATioir,  198, 150. 

BILLS  AND  NOTEa 

/8m  NbGOTIABLB  iHSTBDlOUITa. 

BILL  OF  PABTICULABa 

A  oMofn  ofcirim.  wn\    In  an  action  of  cfrvm,  oMk,  the  spplleatloii  of  dsfeodnal 

lor  s  bill  of  partlenlars  was  ref  osed  on  the  gioond  of  want  of  power  to 

gvaat  the  bilL    EM,  error  on  appeaL    The  oonrt  below  had  the  poww 

to  grant  a  bill  of  particulars,  although  the  granting,  or  refnsiiig  tbatool^ 

was  diseretioaaiy.    TiU»n  v.  BsMhmt  (N.  T.),  887. 

BOUND  ABT.. 

BlifmrimnlmA^oMiriitiiofnfroimoff^  The  boundary  lino  ol 

land  bordering  on  an  artificial  pond  was  expressed  in  the  deed  thereof  to 
commence  at "  a  stake  near  the  high  water  mark  of  the  pond,"  and  to  ram 
thence  **  along  the  high- water  mark  of  said  pond  to  the  upper  end  of  said 
pond."  EM^  that  the  boundary  line  was  fixed  and  permanent,  and  thai 
the  grantee  was  not  entitled  to  any  accretions  or  land  left  dry  by  the  pond 
receding,  although  the  gradual  and  imperceptible  result  of  natural  eauasai 
It  would  have  been  otherwise  had  the  deed  not  permansntly  fixed  tho 
boundaiy.    Omifc  t.  IftfO^iifs  (N.  T.),  870. 

BBEACH  OF  OOVENANT. 

Boo  GOYSNABT. 

BBEACH  OF  PBOMISB  OF  MABBIAOB. 

1.  IMM  of  action  for.]  An  action  for  breach  of  promise  of  marriage  canaol 
be  revlTed  against  the  executors  of  the  promisor,  under  a  stotuto  allowing 
actions  "  upon  contracts  "  and  **  for  wrongs  to  property  rights  or  intorsati," 
to  be  rerlyed.     Wads  t.  Kalbfieisch  (N.  Y.),  250. 

t.  Damages  —  Seduction^  Where  the  statute  gare  a  woman  right  of  actlcfe 
lor  her  own  seduction.  Ileid^  that  such  seduction  could  not  be  glToa  in 
eridence  in  an  action  by  her  for  a  breach  of  promise  of  marriage,  to  mr 
hanca  the  damages,  unless  it  was  alleged  in  the  complaint 
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IL  QiMCfif.]    WlMtlMr  MdnelloA  oonld  be  alleged  and  pioffvd  Im  m 
bmAof  «0BliMltoBaR7.    Otolit  ▼.  JfeAftiMy  (Iiid.),  966L 

BRIBBBT. 
te  Blbotiqv,  485w 

BBIDGB. 


BUBDBN  OF  PBOOF. 

BUBaiiABT. 
jkttrji^tiin  €fpr0p§Hif.]   te  GBUcnr al  Law,  Mb 

BUBIAL. 
^.]    Am  XzaoimM,  884. 


CABBIEB. 

OV  GOODS. 

L  AttJMt  fty  eewrtipfiMr  ^pi^Mb.]    A  oonaignor  who  dellven  gooda  to  a 

ean  maintain  an  aotlon  of  contract  against  him  for  their  kNM,  if  tiMre  Is  no 
relation  between  the  carrier  and  the  consignee  other  than  thai  wfaldi  i»> 
■olta  fkom  the  carrier'B  poBseBsion  of  the  goods ;  and  in  ancii  action  can 
recorer  the  fall  Talne  of  the  property,  although  it  be  the  propertj  of  the 
consignee,  if  no  action  against  the  carrier  has  been  commenced  by  the 
consignee ;  and  will  hold  the  proceeds  in  trust  for  the  consignee's  indsm- 
nitf.    JFImi  ▼.  Wsitem  RaUroad  Oo.  (Mass.)  188. 

8l  IktBrmMate  carri&r — deUioerp  to  mMGeeding  eaninrJl  Where  a  carries 
accepts  goods  for  carriage,  directed  to  a  place  bejond  the  termlnns  of  his 
ronte,  the  law,  in  the  absence  of  spedal  drcnmstances,  implies  an  nndsv- 
taking  on  his  part  to  dellrer  them  at  the  end  of  his  route,  to  the  next  sa» 
seeding  carrier,  and  if  he  does  not  so  dellyer  them,  or  tender  them*  he  Is 
liable  for  anj  injury  happening  to  them.    BofMon  ▼.  HoUand  (N.  T.),  8M. 

8L  — — *.]  Defendant  recelred  goods  directed  to  a  point  beyond  its  line,  and  to 
which  the  0.  railroad  was  the  customary  carrier;  conTcyed  them  to  its  ter- 
minus, and  without  delivering  or  tendering  them  to  the  0.  railroad,  stored 
them  in  its  warehouse,  where  they  were  subsequently  destroyed  by  fire. 
In  an  action  for  their  value,  defendant  claimed  that  it  was  excused  from 
delirering  the  goods  to  the  G.  railroad,  because  (1)  said  road  would  bot 
receire  goods  unless  the  shipper  would  accept  a  receipt  exempting  said 
road  from  liability  for  loss ;  and  (3),  by  a  custom  of  defendant's,  goods 
carried  by  it  and  destined  for  points  on  the  0.  railroad,  were  detained 
until  they  gave  notice  to  consignee,  and  recelTod  instructions  as  to  sending 
them  by  that  road,  and  such  notice  was  given  in  this  case,  but  the  goods 
were  destroyed  before  direction  had  been  given.  J3Ud,  that  neithsf 
ground  excused  the  defendant,  and  that  it  was  liable.  lb. 
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or  PAflSHRcnBa. 

1  hfm^  t^pmmmkgertrmmMmg^n  Smidoff  <>»  vMaaah  tfkm.]  PUinUfl;  haWng 
paid  hifl  lftre,went  <m  board  defendant'e  pMMiig«r  iteamboat  at  New 
Tork,  OB  Sunday,  iniendlB^  to  take  a  pleasure  ride.  While  the  boat  was 
Ijlng  at  the  do^  the  boiler  exploded,  the  steam  havini^  been  permitted  to 
reach  a  greater  preoenre  than  was  allowable  by  the  Inspeetor's  certificate 
VBder  the  Aet  of  Congress  of  1871.  UM,  that  the  fact  that  plaintiff 
was  trareling  fbr  pleasure  on  Sunday^  in  violation  of'  a  statute  of  the 
State,  did  not  prevent  his  recovery  for  Injuries  received  by  him  in  conso- 
queaee  of  the  explosion.    OarroU  v.  i^aten  Idand  R  B.  Co.  (N.  Y.),  221. 

IL  UMHtif  <^  carrier  far  ii^urie$  eauied  bff  expiation  of  eteam  boiler. '\  De- 
fendant was  liable  under  the  Aet  of  Ck^ngress  for  the  conaequenoee 
of  a  use  of  a  higher  pressure  of  steam  than  the  Inspeetor's  certificate 
allowed,  notwithstanding  one  cause  of  the  explosion  was  a  latent  defect  in 
iSbm  boiler,  whicii  reasonable  caution  and  examination  would  not  have 
iwealed.  The  negligence  of  the  engineer  in  such  case  is  attributable  to 
the  master  and  owner  of  the  vessel.  lb. 

%,  BaSroad — teparate  ear  for  wemem—reffvlatioiu.}  A  regulation  of  a  rail- 
road company,  setting  apart  one  car  of  each  passenger  train  for  women 
and  the  men  accompanying  them,  is  reasonable.  Baa  v.  CMeaffo  d  North- 
weetem  Bg.  (Jo.  (Wis.)  4M(. 

7. .]    If  there  be  no  sitting  room  in  the  ordinary  passenger  cars  for  men 

esduded  by  the  regulation  from  the  car  for  women,  and  there  bs  room  to 
seal  them  in  .the  latter  car,  it  is  the  duty  of  those  having  charge  of  the  train 
eltherto  admit  them  to  such  car,  or  to  make  ropm  for  them  in  the  ordinary 
ears  by  admitting  others  to  the  women's  car.  lb. 

|L .]    Where  a  man  is  unable  to  find  a  seat  in  the  ordinary  cars  and  ii  hot 

furnished  with  one  within  a  reasonable  time,  by  the  officers  of  the  train,  he 
may  enter  the  women's  car,  provided  there  be  a  seat  for  him  there  and  he 
can  enter  peaceably  and  unforbidden,  and  he  is  entitled  to  remain,  unless, 
furnished  with  a  seat  elsewhere ;  but  he  has  no  right  to  attempt,  by  force, 
to  enter  the  car.  lb. 

t.  SapulaUoiu  againet  UabiUiif  for  negiigen/te — drofoenf  pa9g.\  Plaintiff  was 
injured  l^  reason  of  defendant's  negligence  while  he  was  traveling  on 
defendant's  railroad,  in  charge  of  cattle,  upon  a  droverH*  ticket,  which 
stipulated  that  defendant  should  not  be  liable  for  any  injury  to  plaintiff, 
whether  l^  its  negligence  or  otherwise.  EM  (1),  that  the  stipulation  was 
not  a  defense  to  an  action  for  the  injuries ;  (2),  that  plaintiff  was  a  paraen- 
ger  for  hire.    OMo  d  MMetipfd  By  Oo.  v.  SUbg  (Ind.),  719i 

IOl  -«**•]  A  *»im^tuvn  carrier  cannot  l^  contract  exempt  himself  from  liability 
for  loss  arising  from  negligence  on  his  part.  lb. 

CEKTIFIED  CHECKS. 
See  BA2nc,80S. 

CHBCK. 
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dBOUHfinrANTIAL  BVIDJEMOB. 

dVILBIGHTa 
A|Mrii*  mkotk  fir  tohMJ  dW Jrw,]   Se§  OamfmunamML  L4W. 

OOLLATBRAL  BBCURITT. 
Mmig999 gkm^ m mmr§ moie.l    Sw MoBTOAGa,  86, and  n0i§,9L 

AtODimmodaUm  ntU  «t.]    8m  Nbqotiablb  iNflTRUnxHT,  (M. 

• 

OOMMON  CARRIER. 
8$e  Gabrub. 

CONFLICT  OP  LAWS. 

AmUmmfHiA  tonOrmH^  An  ante-nuptiml  oontTmet,  entered  Into  lietwem  ft  has 
iMUid  wImmm  domleUe  wm  Ia  North  Carolina,  i^nd  ft  wife  whoee  donidle 
waa  Ib  New  Tork»  and  wbloh  waa  duly  leglateTed  in  New  Tork,  Imt  not  fai 
Nerth  CaioUna,  kM  good  agalnat  the  oreditora  of  the  hnabaod*  althovgh 
the  piopartj  waa  lemored  to  North  Oaroliita,  and  changed  from  what  il 
origiiiaUy  waa  when  the  oontract  waa  signed.    WdfB  ▼.  ^tUruMr  (N.  C),  IgL 


CONTRACT. 

IHtUfsjMNey — o^ffMrneM  not  to  hid  far  a  gowmment  eomtraet.]  Plaintiff  and 
defendant  agreed  not  to  bid  against  eaeh  other  for  a  govemnient  eoniraet 
to  bo  given  to  the  lowest  bidder,  and  to  share  the  inofita  of  the  oontract 
when  glTon  to  one  of  them.  The  contract  haying  been  awarded  to  de> 
fendant,  Md,  that  plaintiff  could  not  maintain  an  action  against  defend: 
ant  for  an  aocoonting  of  the  proflta,  the  oontract  being  against  pnblla 
poli^  and  Toid.    J^ng  ▼.  WfiMinU  (N.  C),  11,  and  note^  16. 

8te  CoxFLiOT  ow  Ljlwb,  16. 

Ib  esnwy  land  «-  meanun  qf  damage  for  hreach  o/.]    5m  Daxaobs,  698. 

CONSTITUTIONAL  LAW.   • 

1.  h^mtmofrviagecf  whUmand  negroe;'\  A  statute  making  the  intermarriage 
of  whltea  and  negroes  a  criminal  offense  is  nnoonstltntlonal.  Bwm»  ▼. 
ThB  State  (Ala.),  84. 

i,  OMl  Hgkte — eeparate  eehoole  for  colored  ehUdren.]  A  sUtnte  establishing 
separate  ejatems  of  schools  for  white  and  colored  children  is  not  in  tIo- 
lation  of  the  fourteenth  amendment  of  the  oonstitation  of  the  United 
States,  and  were  appropriate  schools  for  colored  children  are  maintained, 
sneh  children  may  be  lawfallj  ezclnded  from  schools  established  for 
white  children.     Ward  y.  mfod  (Cal.),  405, 

8.  Separate  eehoole  for  colored  children.]  The  oonstitntlon  of  Indiana  proyided 
that  **the  general  assembly  shall  not  grant  to  any  eitiien,  or  claas  of 
dtiaens,  privileges  or  immunities  which  upon  the  same  terms  shall  not 
equally  belong  to  all  citiaens,"  and  it  is  made  the  duty  of  the  general 
aasembly  to  *' provide  by  law  for  a  general  and  uniform  system  of  oom- 


INDBX.  777 

AOMi  MhoQla  *  *  eqnaUjopentoAU."  The  leglaUtoie  pMsed  a  statau 
Mtob^iahhig  separata  sehoola  for  colored  children^  haying  all  the  righto 
and  priTileges  of  other  echoola.  EM,  not  in  TioUtion  of  the  oonstitft 
tion  of  the  itate,  nor  of  the  United  States.    Oar^f  ▼.  CarUr  (Ind.),  788. 

4  Bfoand  ojfeme^  iiWMa§$d  punMmmUfor.}  A  stafcate  providing  that  a  pencil 
■hall  he  suhjeeted  to  an  increased  punishment  upon  conviction  for  a 
second  oflfense  is  not  in  violation  of  a  coustltntional  provision  that  no 
penon  shall  he  twice  put  In  Jeopardy  for  the  same  offense     P$f>p!s  ▼. 

H  LoctU  cpHen  knu.]  The  power  to  make  laws  cannot  be  delegated  l^  the  Icgli- 
lature  to  the  people  of  the  State,  or  to  any  portion  of  the  people ;  nor  caa 
the  legislature  enact  that  a  law  shall  take  effect  provided  the  people  of 
the  State,  or  of  a  district,  shall  vote  in  favor  of  it.  Eat  parte  WaU  (0§X.\ 
485,  and  iM<«,  485. 

<6u  — -~b]  A  Btatate  empowered  townships  to  decide  by  a  popular  vote 
whether  or  not  the  sale  of  spirituous  liquors  should  be  allowed  within 
their  precincts  —  such  vote  to  be  taken  at  a  special  election  to  be  called, 
on  petition,  bj  the  beard  of  supervisors  of  the  county.  EM,  unconstl- 
tutkmaL  lb. 

%  — -%]  flwwWs,  that  the  legislature  could  delegate  to  a  duly  formed  town 
gofemment  the  power  to  regulate  or  prohibit  the  sale  of  sptrituous  liquor 
within  the  to wn.  lb. 

8e$  StATimB,  28. 

OONTRIBUTOBT  NBGUGENCB. 
See  NnoLxcmHcn. 

OORPORATION. 

« 

1.  LUbOHifJbrmaUehuiproeeeuiion.]  A  railroad  corporation  is  not  liable  lor  a 
malicious  prosecution  instituted  by  one  of  its  officers  against  an  employee 
for  alleged  embcnlement  of  its  funds,  such  prosecution  being  uUra  viru, 
GiUett  V.  mmufi  VaUeg  RE.O0.  (Mo.)  058 

JL  Wken  UabU  an  eaiUraeU  tiUra  viree.]  Where  a  corporation  enters  into  a  con- 
tract iUira  viree  and  the  other  party  in  reliance  thereon  and  in  execution 
thereof  expends  money,  the  corporation  is  liable  on  the  contract,  provided 
H  be  not  in  violation  of  its  charter  nor  prohibited  by  law.  State  Board 
V.  OiUeeiur  Street  B^.  €h.  (Ind.)  702. 

H  LkMUif  <^^  for  Jhsudvient  aete  of  He  agente^fraudutent  ieeae  of  stock  hj/ 
InNMtMvr.]  The  treasurer  of  a  privfite  corporation,  whose  duty  it  was  to 
Issue  certificates  of  the  stock  of  the  corporation,  fraudulently  issued 
certificates  regular  in  form,  but  not  representing  any  real  stock,  and 
pledged  them  to  secure  money  borrowed  by  himself.  HM,  that  the  cor- 
poration was  liable  to  the  pledgee,  who  had  no  notice  of  the  fraud  foi 
the  amount  lent  by  him,  with  interest  Tome  v.  Parkertburg  R.  Jt,  Oe, 
(Md.).  640. 

3aie  of,  in  bantr^ipteif — right  of  pwehaeer  ]    See  Railboad,  201. 
Vol.  XVn.  — 98 
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008T& 

If  a  cfedllor,  after  oommemdrng  an  aetlon  to  reeorer  his  debt,  mooeptB  pajnml 
of  tko  MDmtnt  due,  he  cAimol  proceed  with  the  eetlon.  to  recorar  ooala 
Owimr  Tkr^Mng  MaMnu  Ovmpani^  ▼.  AnM  r Wis.),  4M. 

OOUNTT. 
Lmd  €ft  mmHptfnm  f <■— tf om.]    Am  Tazatioh,  189. 

OOURTa 

JhMMiMii^  mmiUMr  €f  coumi  a$  wUnem.]  Upon  the  trial  of  an  indictment^  «■# 
of  the  members  of  the  ooart  was  examined  aa  a  witneiM,  without  obJeeClom 
from  either  partj.  HM,  that  the  ooart  did  not  therein  loee  Jai-iadletloB ; 
bat  9mMe  that  It  waa  an  irrogalarlty  wliich  would  haTo  JaatUled  enftli^ 
aalde  a  convietlon,  had  objection  been  made,  and  exception  taken,  as  thaio> 
waa  not  a  aaHlcient  coort  without  the  member  thua  examined.  P^opU  ▼. 
Dokting  (N.  T.),  840. 

COVENANT. 

L  Agtm&l  Ineumbranoe —  hreaeh  of —  rigH  tf  tPo^r.]  Land  waa  conveyed  wllfc 
eorenants  of  title,  and  against  incumbrance.  The  land  waa  at  the  tiao 
aubjeet  to  the  right  of  way  of  a  railroad,  and  alab  of  a  highway.  HM^ 
that  there  waa  a  breach  of  the  contract;    Burk  y.  HOI,  (Ind.),  781. 

CRM.  CON. 
8e$  Bill  of  Pabticulars. 

CRIMINAL  LAW. 

L  Emdmoe  —  cJrviMfutoncM  tending  to  ^owguiU,]  At  a  ooroner'a  inqueel 
upon  the  body  of  a  pereon  found  dead  it  waa  proved  tliat  defendant  had 
.  aaid  that  the  deceaaed  was  accidentally  burned  to  death,,  and  that  aUe,  d*- 
fendant,  had  burnt  her  hand  trying  to  put  the  fire  out.  Defendant  beii^ 
then  in  custody  upon  suspicion  of  having  murdered  the  deceased*  waa 
ordered  by  the  coroner  to  show  her  hand,  which  she  did  and  which  appearsd 
to  1>e  uninjured.  HM,  that  evidence  of  such  fact  was  admissible  upon  tha 
trial  of  defendant  for  the  murder.    Stats  v.  Garrett  (N.  C),  1. 

8l  ^rtsn^  indietmont — ownorMp  of  property.]    In  an  indictment  for  arson, 

the  ownership  of  the  property  is  well  laid  in  the  widow  of  the  deoeaasd 

owner,  who  had  occupied  and  used  the  same  since  her  husband's  death, 

although  there  were  living  heirs,  and  no  dower  had  been  allotted  to  her. 

.     State  V.  GaOor  (N.  C),  8. 

IL  Burglary  —  description  of  property,}  In  an  indictment  for  buiglaiy,  tha 
building  entered  was  described  as  "  the  property  of  the  estate  of  L.,"  who 
was  a  person  deceased  before  the  ofiense  was  committed.  Held,  suffldettt. 
Andereon  v.  The  State  (Ala.),  86. 

4  Larceny — dog,  not  the  eubject  of]  There  is  no  such  property  in  dogs  aa 
makes  them  the  subject  of  larceny.     Wa/rd  v.  The  Stale  (Ala.),  81. 

IL  — .  Cf  loet  goods,  }^  finder.]  The  finder  of  lost  goods,  who,  at  the  time  of  tot 
taking  them  into  his  possession,  has  a  felonious  intent  to  appropriate  them. 
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to  hU  own  uo  and  to  deprive  the  owner  of  them,  nnd  then  knows  or  has 
leaeontble  meuw  of  knowing  or  aaoertftining  who  \a  the  owner.  Is  guilty 
of  laroenj.    CammonwBaith  y.  IHius  (Mum.),  188,  and  naU,  1^. 

IL  MMdenee.]  On  an  indictment  for  larceny  of  goods  foand«b7  the  defendant, 
the  bill  of  ezceptione  stated  that  eyidenoewwas  admitted  to  show  what  the 
defendant  said  and  did  abont  the  property  and  his  poeseseion  of  it,  sabse. 
qnently  to  the  original  finding  and  taking,  for  the  sole  purpose  of  proving 
the  intent  with  which  he  originally  took  the  property  into  his  possession, 
at  the  time  of  finding  it.  What  the  acts  and  admissions  were  was  noi 
stated.  Held,  that  the  defendant  had  no  ground  of  exception  to  the  ad- 
mission of  the  evidence.  lb. 

7.  Violaiian  of  a  itatuU  irregularlff  pa9§ed,]  Defendant  was  convicted  of  viola- 
tion of  a  statute  which  appeared  not  to  have  been  passed  in  conformity 
to  the  requirements  of  the  constitntion.  Meld,  error.  Moody  v.  8kUo 
(Ala.),  28. 

%  Rmape — Hghtt  af  primmer  after.]  A  prisoner  was  tried  for  felony  and 
found  guilty,  and  then  made  his  escape.  Held,  that  an  application  for  n 
mandamus  to  compel  the  sealing  of  a  bill  of  exceptions  muet  be  denied. 
People  V.  Gena  (N.  Y.),  815. 

$,  — .]  A  prisoner  in  criminal  proceeding  can  take  no  action  before  the 
conrt  where  he  has  escaped  out  of  custody,  and  still  remains  at  large,  lb. 

IOl  AtUrefrie  aeguU — itididmefU  charging  separate  offeneee  --effect  of  convie- 
Hon  ae  to  only  ojie  —  new  trial.]  Upon  the  trial  of  an  indictment  charging 
both  burglary  and  larceny,  the  prisoner  was  found  guilty  of  the  formerl 
The  Judgment  was  reversed  on  error  and  a  new  trial  was  had  upon  the 
same  indictment,  when  the  Jury  found  a  verdict  of  guilty  of  larceny 
and  were  discharged.  Held,  (1)  that  the  first  verdict  was  an  acquittal 
of  larceny,  and  the  second  verdict,  therefore,  a  nullity;  (2)  that  the  Juiy 
ought  to  have  found  a  verdict  as  to  the  burglary,  and  their  discharge 
without  doing  so  operated  as  an  acquittal  of  the  burglary.  BeU  v.  I%€ 
State  (Ala.),  40. 

11.  Autrefoie  acquit — robbery  and  larceny.]  Defendaut  was  indicted  '*for 
robbery  in  the  6rst  degree,"  which  was  a  sufficient  indictment  for  larceny. 
Upon  the  trial  the  jury  found  him  guilty  of  robbery  '*in  the  second 
degree."  The  verdict  was  set  aside,  as  there  were  no  degrees  in  rob]>ery. 
Subsequently,  the  defendant  waa  again  tried  upon  the  aame  indictment 
and  convicted  of  larceny.  Held,  error ;  as  the  defendant  could,  upon  the 
first  trial,  have  been  convicted  of  either  robbery  or  larceny,  but  was  law- 
fully convicted  of  neither,  the  verdict  operated  as  an  acquittal.  State 
V.  Brannon  (Mo.),  648. 

II.  Autrtfoie  aequU — diechargcof  jury.]  An  indictment  for  murder  was 
regularly  brought  on  for  trial,  a  Jury  impaneled  and  sworn,  evidence 
introduced,  and  the  case  submitted.  After  the  jury  had  considered  of 
their  verdict  for  nearly  four  days,  the  court  ordered  the  sheriff  to  inquire 
of  them  if  they  had  agreed  upon  a  verdict.  They  replied  that  they 
**  had  not  and  could  not  agree  upon  a  verdict,"  which  reply  was  reported 
to  the  court,  whereupon  the  court  adjourned  for  the  term.     HM,  tbat 
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the  prooeedtni^ft  of  i1i«  court  were  irregalmr,  And  opwrntod  m  an  MqvHlal 
of  the  defendjkct,  and  a  bar  «o  a  Moond  trial  lor  tho  nme  ofliNiio.    PnpU 

A  iiatvie  inanming  ttd  pw^MmeiU  for  9edtmd  o^«ia<  ii^  owiiftfyffaitf  j   9m 
OomnTunovAL  Law,  40). 

Am  Bbgapb;  BAFB,8tt. 

CROP& 
4Wf  </.]    8e$  0CATin»  or  Fbaum,  891. 

■ 

CUSTOM. 
8ee  UiAAB  A2n>  Curom,  SOS. 

DAMAGBS. 

^Mry.]  In  an  aotlon  against  a  railroad  oorporatkm  for  tlio  oonainMsSloa  «C 
Its  road-bed  In  snch  a  manner  as  nnnoeassarilj  to  turn  tlio  cwrant  ol  a 
stream  against  the  plalntUTs  land  and  wash  awaj  his  soll«  the  plalntW 
may  reoover  for  prospeetlve  as  well  as  past  Injnrj;  and  a  reoo?of/  of 
proapeotlve  damagea  will  bar  an  action  for  subseqaent  damage,  thoni^ 
oaased  by  an  onnsnal  freahet.  FmtiU  ▼.  New  Eantn  ondN&tihmmpi&m  Ok 
(BCass.)  106. 

%  Mkmire  of^  in  tretpam  ftr  mining  and  ca/rvyUig  enwm  Mot]  AetloB  for 
trespass  for  digging  and  carrying  away  coal  from  the  plaintiff's  land. 
HM^  that  the  measure  of  damage  was  the  Talne  of  the  coal  after  it  was 
seTored  and  before  It  was  oanied  out  of  the  mine.  BmrUm  OotU  Cdu  ▼. 
Ow  Qid.),  526. 

-t  Onbreaehtfcaninuit&eomveifkmd]  In  an  action  bj  a  ipendee  to  reooier 
damages  for  breach  of  a  contract  to  convey  land,  the  measare  of  damage 
Is  the  difference  between  tlie  price  agreed  to  be  paid  and  the  Talne  of  the 
land  when  the  breach  occorred,  with  Interest.  KMeptMok  ▼.  J)ommlm§ 
(Mo.),  678,  and  noiU,  687. 

Jii  mtiUan  for  hreack  of  pronnim  U  suny.  8$$  Bbbaoh  cm  PmoMom  ov  Mab- 
miAOB. 

InaciimihlfhMtdandf9rif0wytow^0,]    8e$  Ejbkwmt,  4Si. 

In  aeHan  againtt  railroad,'\    8e$  Mastsb  ajsd  Qeryajxt,  604. 

Msaiure  4if,  in  aetianaffainit  Telegraph  Oo,]    dee  Telegiufb. 

DEED. 

BaH/leatianof,]  An  nnaathorlsed  ezecatlon  of  a  deed,  either  of  a  partnership 
or  an  indlTidnal,  may  be  ratified  by  parol.  BMrook  ▼.  OhamJbeHim  (MaM> 
146. 

DELIVERY. 

Wkae  reeeifi  and  aeeepUmee  ei^Shient,]    See  Statotb  qw  numM^  8TBI 

DEMAND. 
See  Nbootiablb  iHSTBinanm. 
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DERBUCTION. 
6h  Bouhdjlbt. 

DEVISS. 
Am  Will. 

DOWSR 

1.  IktifmMm  0f  imd  0y  Aiuteiid.]  Land  mm  ecniTeyad  to  a  hwlMuid,  bat 
•ftarward,  and  before  \%  was  leoorded,  the  deed  wae  deetiojed  by  hla  diree- 
tloB.  UM,  that  after  hia  death  his  widow  wae  entitled  to  dower  in  th*- 
land  ao  oonveyed.    Johnmm  t.  MUUr  (Ind.X  609. 

IL  KgM  ^.  i|/Vr  ii«orM  againtt  widow  for  tpecffU  p&rf9rmanc$  of  hiubaiuF§^ 
eimlriMt.]  The  owner  of  land  oontracted  to  eeil  it,  bnt  died  before  the 
■ale  waa  completed;  an  action  for  ipedAe  performanoe  waa  bronghi 
agalnat  hia  widow  and  heira,  and  a  decree  obtained  accordingly.  HM^ 
that  the  widow  waa  not  eatopped  to  daim  dower  in  the  land.  Orad^  y. 
JMMUi  (Max  e7<L 

DBOVERS*  PAS& 

Ai  Caiuuxr,  719. 

ELECTION. 

Brlb$nf^€>f$Hnff  t&  fmf&rm  ih4  duiUi  of  on  qfeo  for  tm$  tkan  m<^.]  ▲ 
candidate  for  a  connty  office  annonnced  in  a  drcolar  to  the  yotera  and  tas 
payera  that  he  wae  willing  to  diacharge  the  dutiea  of  the  office  for  a  leia 
•alary  than  that  eatabliehed  by  law.  ffdd,  that  sach  offer  wae  illegal,  and* 
that  Totee  iniiaenced  by  it  should  be  rejected.  8kUe  ▼.  Purd^  (Wia.),  488. 

EQUITY. 
Jkdrm  agakui  ii\flmt.]    Am  Imvakt,  19SL 

ESCAPE. 

MMonoo  tf.]  Defendant  and  two  othera  were  Jointly  indicted  for  robbery. 
Upon  the  separate  trial  of  defendant,  held,  that  eridence  of  an  attempt  by- 
one  of  the  other  prisoners  to  escape,  after  Ahey  had  all  been  arrested  Uh 
gather  and  were  being  taken  to  Jail,  was  inadmissible.  PoopU  y.  Stanie^ 
(CaL),  40L 

BfghU  qfprimnor  ttfUrJ]    8t$  Cbdcikal  Law.  81S. 

ESTATE 

thmant  at  wQl — miidnff  offreofnent,]  A  granted  to  B  the  right  to  enter  apo» 
his  land,  and  to  mine  and  remove  coal  and  other  minerals  therefrom  "  dur- 
ing the  continuance  of  the  agreement,"  and  to  erect  all  needful  bnildinga- 
lor  that  purpose,  paying  to  A  a  certain  price  per  ton  for  the  minerals 
taken ;  and  it  was  agreed  that  B  should  have  the  right  to  cease  mining 
and  to  remoye  his  building  at  any  time.  HM,  that  B  took  an  estate  at 
will,  determinable  at  the  will  of  either  party.  Enight  y.  Indiana  Choi 
andiron  Oo.  (Ind.).69S. 


•^  ETOBX. 

BSTOPPBL. 

h^  dondmU^ithen  tkmif  e§ieppkl  tf  reprmmkUiani  on  exeeuUon  $ate,] 
When  the  defendaat  %m  induced  to  purchftM  oertain  real  propeitf  by  the 
repreecntatione  of  tlie  plaintUT,  at  the  time  depa^  aheTiff,  that  there  were 
BO  liena  on  the  eame,  when  at  the  time  the  depa^  sheriff  had  in  his  hands 
an  exeention  binding  the  property,  or  it  was  in  the  handa  of  the  aheii^ 
within  the  knowledge  of  the  deputy,  who  purchaaed  the  aame  when  aold 
under  the  axeention.  Hdd,  that  the  deputy  eheriff  was  eatopped  from 
setting  np  the  title  obtained  under  the  execution  sale,  to  the  prejudice  of 
the  defendant,  and  that  he  will  be  compelled  to  convey  to  the  defendaat 
the  title  BO  obtained.    GUI  ▼.  DmUon  (N.  C),  & 

Whmmi9mni§uUpp0AJ¥9md0iiffingthatar9adi$  mkigktM^      Aw  Mumot- 

KAL  OOBFOBAnOEr,  468.     • 

EVICTION. 
iJfftmmt  h^  eomdmH  if  Umdiard,]    3m  Lahdlobd  ahd  TnAvr. 

EVIDENCE. 

!•  Inm  oHmkuU  earn,}  Adroumatance  tending  to  aliow  guUt  may  he  proved, 
although  it  was  brought  to  light  by  dedaratioaa  inadmissible  per  m  tm 
having  been  obtained  by  improper  influences.    Staie  v.  ChareU  (N.  C),  I. 

f.  Cf  ha$idi9riting.]  The  genuineness  of  handwriting  cannot  ha  eetabUshed 
by  the  opinion  of  witnesses  whose  belief  is  founded  upon  a  mere  com- 
parison of  papers  submitted  for  their  examination  pati  Utmm  maimm^ 
Tme  V.  ParkirAufg  R.  B,  Co.  (Md.),  540. 

%  JiintiMtorM  iy/ormtfr  odniMa^ia^.]  In  an  action  l^an  administrator  dt 
bomi  won  to  recover  the  value  of  goods  sold  by  his  intestate  to  the  defen- 
dant, the  defendant  pleaded  payment  to  a  former  administrator.  HM^ 
that  evidence  of  the  admissions  of  such  former  administrator  that  pay- 
ment had  been  made  to  him  was  competent.  Bekeri  v.  Tiipleti  (Ind.),  78S. 

i)nqn$iiianofinimtiOMWimUlarcei^hifJlnd&rof(f0odi.]  Sm  Gbdohal  Law 
18a 

4ifntgHg6ne$  €f  m  mnmU'^tpeeifit  prior  aeU.^    Ae  Mastsb.  avd  SBBTAvr, 


JRiy^pefics — Jhgman  iU  raikroad  wouing.]    See  Bailboao,  889. 

EXECUTOR. 
lb  pa§  ^neral  eapeneee  ef  teeiatar.]    The  reasonable  and 


of  the  burial  of  a  deceased  person  are  a  charge  upon  his  estate;  the  duty 
el  hniial  is  upon  the  executor,  and,  in  the  absence  or  neglect  of  the  exeesp 
tor,  the  law  implies  a  promise  from  the  executor  to  remunerate  one  whe 
hMBis  the  expense  of  such  burial.    PaUereon  v.  PaUmreon  (N.  T.)»  884. 

St^  In  aeUm  hif.]    ^  Sbt-off,  384. 

EXTRADITION. 

1.  **  OCKifSfisM."]    The  term  "  other  crime,*'  used  in  the  piwlsiciis  of  the  08» 
■dtntloa  and  laws  of  the  United  States,  and  of  the  stetutes  of  this 
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■MliwMJih,  /eUtiTe  to  the  ramnder  of  f agiti^M  tiam  jvsiidci.  aeftnt  any 
otftafe  Indictable  by  the  laws  of  the  State  demkndin|r  th«  surrender. 
Brawn*$  due  (Mass.),  114. 

IL  What  amainU$  to  a  charge  of  orime.]  A  statement  in  the  warrant  of  the  gov- 
•mor  of  tbe  Oommonwealth  for  the  arrest  and  delivery  np  of  an  alleged 
fngitiTe  from  Jostioe,  that  the  fogitlve  is  **  charged  with  the  crime  of  sel2« 
lag  and  famishing  intoxicating  liquors  contrary  to  the  laws  of  Vermont, 
and  represented  to  be  a  fagltive  from  the  Justice  of  said  State  of  Ver- 
mont/' shows  that  he  has  been  charged  with  a  crime  against  the  laws  of 
that  Stote,  and  Is  a  sufficient  allegation  to  that  effect.  lb. 

iL  Arrmi  of  extradUod  poroon  on  oMl  proeeoBJ]     Defendant  was  extradited 
from  France  on  a  criminal  charge.    SM,  that  he  was  subject  to  arrest 
baloM  bo  oould  ratiini»  on  ciTil  process.    Adricmee  w,  Lagra(oe(S,  T.)^  817. 

FEBa 
See  Shxbiff, 

FIXTUREa 
ISm  LasDiiOBD  avd  TEiriJiT,  14ft. 

FRAUD. 
BigkieefpmnkMirftromfiwtduloniwndor.]    ^8alb,S08. 

8ee  Ck>RFORATiON,  540. 

FRAUDULENT  REPRESENT ATION& 
Wkm  oUrif  mtepped  hifpon easeoMon eale.]    SeeEanoPBmL^^ 

FUNERAL. 
JikfMUif  ^.]   te  BnocnoB,  884. 

HANDWRTTINa. 
Bee  Ernmscm,  540. 

mOHWAT. 

1^00$  in— fissssry  ^  hutbandfor  ir^ry  to  io^eJ\  A  stetute  gave  a  right  of 
netkm  against  a  town  for  damage  "  to  any  person,  his  team,  carriage  or 
other  property,"  caused  by  reason  of  the  Insufficiency  or  want  of  repair  of 
any  highway.  lUld,  that  a  man  might  recover  under  the  stetute  for  loss 
of  his  wife's  senrices,  and  the  expenses  of  her  sickness  resulting  from  an 
aoddent  caused  by  a  def ectiye  highway.  Huntf.TownofWinfieid  (Wls.X 
488. 

Whm  io>vm  edoppodfnm  donping  that  a  road  ie  a  highway.]    See  Municipal 

COBFORJLTIOV,  488. 

HUSBAND  AND  WIFE. 

jjrfiffn  f9r  tori  to  wife—eeparate  aoUone.]  For  a  tort  committed  upon  a  wifs 
two  actions  will  lie,  one  by  the  husband  alone  for  loss  of  service,  expense, 
etc,  and  the  other  by  the  husband  and  wife  for  the  injury  to  the  persoa 
SmM  T.  St,  Joeofh  (Mo.),  880. 
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Aetiam  if  hmtband  far  yt^mriM  to  w^<b,]    See  Bishwat,  48S. 

AoHan  if  eenaMf^r  in^wriee  to  kU  ioife  tkro^h  n^gUffmkte  ef  ai  ■■■■iwCl 

/iMDowaB. 

ILLEGAL  OONTKAGT. 
Agrmmmi  Mi  to  Mpr  m  gmwnmetU  flwilrgrt.  J   AeQamAm,tL 

INDICTliSNT. 

See  CBDiniAZ.  Law. 

INDOBSER. 
See  N»garuBm  Ugimumym 

INFANT. 

1.  Decree  againti — homflMt  ftMHul  If  euU  4ffwMmmL\    A  dMne  agalast  em, 
fant  trustee,  efen  when  the  tnuit  leenite  hjimpltetioa  of  hiWyleaol 
neovB  for  went  el  allowing  him  e  day  to  eaewer  nftor  eomlag  of 
FoM  ▼.  FoM  (Mam.),  188. 

b]  A  deoree  mede  upon  the  eoneent  of  the  guardina  od  lUem  of  em 
Infent,  and  upon  the  repreeentatione  of  oouneel  and  a^ludleatkMi  of  the 
oourt  thai  it  wae  a  deoree  fit  and  proper  to  he  made  aa  agaiaol  an  *TTfn"*L 
la  binding  upon  him.  JJb, 

w]  A  deoree  ordered  lour  helni  at  law,  two  of  whom  were  iafhnti*,  to 
oonTej  an  estate  to  tlie  esttiU  fu/e  tntei  of  their  aaeeator.  Betee  the  oo»- 
▼ejanee  the  eeehd  que  truet  died,  having  preTiooalj  oonTejed  hie  inteMt^ 
In  tlie  estate  to  the  two  heirs  who  were  of  age.  A  deeree  was  then  mad% 
ledting  these  facts*  and  ordering  the  infant  hrtrs  to  oonTsj  their  interest 
In  the  estate  to  the  other  heirs.  BM,  on  a  bill  of  reriew  brought  bj  th» 
Infant  heirs  against  the  others,  to  .reverse  the  deeree,  that  the  eeeiuifme 
tnui  had  an  equitable  life  estate  which  lie  eonid  oonTej,and  that  the  tuA 
that  the  eouTejanoe  had  not  been  marje  to  the  omM  911S  IriMf  was  BO  giouid 
for  rsversaL  A. 

1N»  '^■''!:  ON. 

Wkm  wtR  nai  he  gramied  to  enfor^;.  ."^Jnanee,'    See  MmnoPAL 
TiOH,448. 

fb  reetratm  m  nmieance,  ^ekat  muet  t,e  ekomn.^  See  Nuisahob,  8161 

INSURANCB. 


L  Whm^  contract  eaoeeuted — deUeerg  of  peUeif  etfter  dee^ruMm  ef  promime^ 
PlaintifT  applied  for  a  policy  of  insuraaoe  on  his  premises;  the  appUea* 
tion  was  accepted  and  the  policy  was  made  out  and  executed.  But  plalB> 
tiff  not  liaying  the  money  to  pay  the  premium,  the  policy  remained  in  the* 
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hmadm  of  tk»  oompMij  mitll  Iwo  months  thereafler,  when  plAlnliff  pali 
the  pi«iiiiiim  and  leoelTed  the  poli^.  Before  such  peyment  end  dellTexy 
the  piemiees  hed  been  deetroyed  by  lire,  which  feet  pleintifl  did  not  di^ 
deee  to  the  oompeny.  SM,  that  npon  zeceipt  of  the  premium  and  d^ 
UTery  of  the  polii^  the  contract  to  ineore  related  back  to  the  date  of  the 
policy  and  that  the  company  waa  liable  for  the  sum  araured.  Baldwin  ▼. 
Ckauietm  Ina.  Oo,  (Mo.)»  071. 
t.  Parol  contratt — UaNUip  of  campanp fifr  aet9  €f  agmU,]  Oefendant'a  agent 
efieed  orally  with  plaintiff  to  insure  his  building,  and  to  make  out  and 
dellTer  a  poli^,  the  premium  to  be  paid  on  delivery.  Ko  poli^  was 
made  out,  although  the  agent  had  authority  to  do  so,  but  plaintifTs  build- 
ing was  destroyed  by  fire,  and  he  afterward  tendered  tlie  premium. 
HM,  that  the  contract  of  insurance  was  valid,  and  defendant  was  liable 
for  the  amount  of  the  proposed  insurance.  AngeU  ▼.  Hartford  Firo  In- 
mtrtmoo  Oo,  (N.  T.),  889. 

IL  Wkon  huQding  U  oeoupied.]  A  dwelling-house  and  bam  are  unoccupied, 
within  the  meaning  of  an  insurance  policy  which  providee  that  build- 
ings unoccupied  shall  not  be  covered  by  the  policy,  where  the  house  is 
only  used  by  the  insured  and  his  servants  for  the  purpose  of  taking  their 
meals  there  when  engaged  in  carrying  on  a  contiguous  farm,  and  the  bam 
'  is  only  used  for  the  purpose  of  storing  hay  and  farming  tools.  Aikuwrth 
V.  BvUdont  Mutual  F^  Inouranee  Go.  (Mass.),  117. 

4.  OondUion  in  polioif,]  Where  a  policy  of  insurance  provides  that  a  loss  shall 
not  be  payable  until  the  assured  produces  the  certificate  of  a  magistrate  to 
certain  required  facts,  the  production  of  such  certificate,  unless  the  com- 
pany  have  themselves  prevented  the  obtaining  It  or  waived  its  want,  is  a 
condition  precedent  to  the  right  to  sue.  Johnwn  v.  Phamix  Inm*  ranee 
Cb.  (Mass.),  66. 

ii  Waiwer  of  eondUion  in  poiiey — other  inturanee^  A  policy  of  insurance 
against  fire  was  conditioned  to  be  void  If  other  Insurance  should  be  made 
without  the  Insurer's  consent.  A  loss  having  occurred,  the  Insurer,  with 
knowledge  that  other  Insurance  had  been  made  contrary  to  the  terms  of 
the  policy,  called  upon  the  iusured  for  further  proofs  of  loss,  without  In- 
sisting upon  the  forfeiture,  and  the  proofs  were  made.  HM,  that  the 
Inrfeiture  was  waived.     WetMor  v.  PhcRnia  Insurance  Go.  (Wis ),  479. 

C  Waifoer  of  oondiHoTie  in  poKey,]  A  provision  In  a  policy  of  fire  Insurance 
that  the  insured  "  covenants  and  engages  that  the  representation  given 
In  the  application  contains  a  Just,  full  and  true  exposition  of  all  the  /acts 
Mid  dreomstances  in  regard  to  the  condition,  situation,  value  and  risk  of 
the  property  Insured/'  is  waived  by  an  Insurer  who  Issues  the  policy 
upon  a  bare  request  to  Insure  the  property  unaccompanied  by  any  state- 
ment as  to  Its  condition,  situation,  value  or  risk.  GofnmomeeaUh  v.  Hide 
mnd  Leather  Insurance  Go.  (Mass.),  78. 

y.  Inereamng  riek.'\  Before  the  Issuing  of  a  policy  of  fire  Insurance,  a  dummy 
engine  had  been  used  near  the  Insured  building  as  often  as  Its  use  was 
required.  HM^  that  its  subsequent  use  when  required,  although  Its  use 
Inereased  the  risk,  did  not  make  void  the  policy  unaer  a  provision  therein 
eontained  that  **  if  the  situation  or  circumstances  affecting  the  riek  shall 

Vol.  XVII.— 99 
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'  te  io  allMld  or  duugod  m  to  inoreMe  tha  rink/'  the  poller  fe^oald  b« 

TOld.  15. 

91  IPiM  prvpMtif  tfOMTMl.]  A  poliqr  of  tee  immimnce  upon  tnwipOTty  datiibed 
obIj  m  "  propertj  in  frei|(]it  ImiUUngB,"  will  not  oorer  articlee  of  a  kind 
Q>ecified  in  the  policy  to  be  not  insniable  nnlees  by  Bpedftl  agreements   i6. 

9  — *.]  A  i>olic7  of  fire  inwmiioe  isened  to  a  railroad  corporation  npon  "  any 
property  upon  which  they  may  be  liable  ioi  freight  buildings  or  yarda,** 
of  the  corporation,  oorers  merchandise  belonging  to  other  parties  for 
which  the  corporation  are  liable  as  common  carriers,  althoagh  othe^oom- 
mon  carriers  are  by  contract  bound  to  indemnify  the  oorporatiMi  Isr  all 
loes  npon  such  merchandise,  lb. 

lOl  .]    A  policy  of  fire  insurance  which  insures  "  freight  cars  owned  or 

used  "  by  a  railroad  corporation  coTers  cars  belonging  to  another  corpora 
tUm,  but  in  the  possession  of  the  first  corporation  and  osed  by 
•onmon  caniers.  lb. 

tl.  "OnaU  or  either"}    Under  a  policy  of  fire  insurance  wliich  insures  a  ( 

I 

tain  sum  "  on  all  or  either  '*  of  certain  specified  buildings,  the  insurers 
liable  for  the  full  amount  of  a  loss,  not  exceeding  the  sum  insuredy 
Honed  by  the  burning  of  a  single  one  of  the  buildings,   lb. 

19b  Urn  of  prohSbUed  matoriala.}  A  policy  of  fire  insurance  was  issued  «■ 
plaintilb'  "  stock  as  photographers,  including  •  •  •  materials  «Md 
in  their  business."  The  policy  contained  a  clause  proliibiting  the  ksep; 
Ing  or  use  of  kerosene  on  the  premises.  The  proi>erty  insured  was  d» 
•tioyed  by  fire  arising  from  a  portable  kerosene  oil  Ismp  or  stove  of  the 
kind  which  was  ordinarily  used  in  the  business.  EM,  that  the  polfcy 
was  not  avoided.    HoUy.  Imurancd  Co.  (N.  T.),d55. 

18.  — .]  A  policy  of  fire  insurance  issued  npon  the  materials  of  a  bnsl— 
hMludes  all  such  as  are  in  ordinary  nse,  although  others  might  be.  snbsCL. 
tated  therefor,  and  although  the  printed  oondi^ons  of  the  policy  prohibit 
the  nse  of  such  material.  lb. 


14  WarranUes.]    Where,  although  the  applicatioB  for  and  poli^  of  insuranos 

dedare  tliat  the  statements  in  the  application  shall  be  warranties*  yet. 
If  other  parts  of  the  instrument  show  that  a  strict  warranty  was  not.  iii> 
tended,  such  parts  must  gorem.    ^Ueh  r.  The  American  J^tpniar  l^fi 
/nt.  a>.  (N.  Y.).  87a.  ' 

10.  CfamtmeUon  of  poUe$f,]  In  an  application  and  policy,  the  Btatemen]to  of 
the  Insured  were  declared  to  be  warranties,  and  the  basis  of  the  contract ; 
but  in  other  parts  of  the  application  it  was  stated  in  substance  that  nothr 
ing  but  fraud  or  intentional  misstatements  would  avoid  the  poU^,,  and 
that  payment  of  the  sum  assured  would  be  contested  only  in  case  of  fiJMd. 
HM,  that  the  statementr  would  not  be  regarded  as  warranties,  and  that  to 
sustain  a  defense  to  an  action  on  the  policy,  the  defendant  must  show,  hot 
only  that  the  statements  were  untrue,  but  that  they  were  known  by  the  im- 
tnred  so  to  be,  and  that  they  were  made  intentionally  and  with  a  fiandA- 
lent  design.  lb. 
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Ho  .^Wniil— fiMiflon/w/iiry.]  \Vlieta^r  statemente  or  omisalons  are  fraadu- 
lent  is  for  the  J1U7  to  ctotttnnine,  onleBs  the  erideiioe  of  fraud  is  ooucIq- 
■iTe.  lb. 

17.  Bow  far  the  auured  i§  bound  by  acts  of  the  ineured.]  Wh^ie  a  penon  hui 
hifl  life  inaiured  for  the  benefit  of  another,  snch  other  is  not  bonnd  bj  any 
aets  or  dedarationa  of  the  insured  after  the  issue  of  the  policy,  unless  sueh 
sets  wore  in  violation  of  some  oondltion  of  the  policy.  i5. 

tti  Fbtfbikire  of  poUey — receipt  by  agent  of  overdue  premiume,]  A  policy  of 
life  insurance  was  conditioned  to  cease  and  determine  unless  the  r>rem)* 
urns  should  be  paid  on  the  day  named ;  that  no  payment  of  premiumii 
should  be  binding  unless  acknowledged  by  a  printed  receipt  signed  by  an 
officer  of  the  eompany,  and  that  the  receipts  for  past  due  premiums  were 
to  be  viewed  "  as  acts  of  courtesy  of  the  company/'  and  not  a  waiver  of  ^e 
forfeiture  of  the  policy.  The  premium  due  June  20  was  paid  June  28  to  a 
general  agent  of  the  company,  who  gave  a  receipt  in  the  usual  form,  prop- 
erty signed  and  countersigned,  as  of  the  date  of  June  21,  and  who  afte^> 
mad  transmitted  the  money  eo  paid  to  the  company  in  the  usual  course 
of  business,  without  communicating  the  fact  that  it  had  been  received 
after  it  was  due.  The  insured  dying  shortly  after,  the  company  daimed 
that  the  poli^  was  lapsed.  HM^  (1)  that  the  agent  had  no  authority  to 
revive  the  policy  after  it  had  lapsed  by  receiving  the  over-due  premium  - 
(2)  that  the  receipt  and  retention  of  the  money  by  the  company  was  not 
ft  ratification  of  the  agent's  acts  without  proof  that  the  company  aclod 
with  knowledge  of  the  facts.  BuihT.I{orthAmerieanI4ffiIn$.€h.0£d.% 

JUDICIAL  NOTICE. 
See  Statdtb,  28 

JUDICIAL  SALE. 
See  Statftb  o  v  Frauds,  502. 

JUBI8DICTI0N. 
Qf  SiiiK  where  erne  af  ite  membere  ie  eaUed  ae  itUneee.]     See  Oomm^  SM. 
QT  SMe  emerte  em  queeUen  ef  wUidUy  of  patenie.]    See  Patmhts,  448. 

JURY. 
jDtteharye  ef^mOrtfeie  aequU.]    See  CaiicnrAL  Law. 

LAND. 
Dtmaffe  for  breaeh  ef  eontraet  to  convey.]    See  Daxaobs^  078. 

LANDLORD  AND  TENANT. 

1.  Beieticn — immoral  conduct  of  landhrd.]  The  mere  fact  that  the  roons 
beneath  a  tenant  are  occupied  by  a  woman,  alsn  a  tenant  of  the  same 
landlord,  of  notoriously  bad  character,  who  keeps  in  he^  apartments 
Bonts  lewd  women  as  lodgers,  uses  the  rooms  for  purposes  of  prostitution^^ 
Mid  receives  there  the  visits  of  drunken  men,  does  not  constitute  al 
ovlelloBt  aHhough  the  noise  and  riot  proceeding  from  the  rooms  attnol 
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oovrdi  of  IwjBanNUid  tk^ipot^andthediiglBgof  bawdjaoagBbj^aaA 
Hhm  loud  talking  o^  tlM  wcibmi  and  tliAir  TUdtony  and  Uia  freqaent  linip- 
img  of  the  door  boU  distiirb  the  ionant  and  Ua  wife,  and  alUMmgli  the 
ianani  notiiiea  the  landlord  of  thla  atalo  of  affidra,  and  he  promSaea  to  at- 
tend to  It,  but  doea  nothing.  Neither  under  aaeh  drcomatanee  ia  tlie 
tenant  entitled  to  a  diminution  of  rant.  DawiU  ▼.  Piermm  (Maaa,)^  BB» 
and  note  03. 

f  LUMU^  ofkmdlardfor  ctmdUion  of  prMniMt— prwn^Mf  ii^fioted  wUh  mm- 
tagitms  di9ea$e,]  The  owner  of  a  dweUing-houae,  who,  knowing  that  it  la 
■o  infeeted  with  the  amall-pox  aa  to  endanger  the  health  of  the  oecupanla^ 
leaaea  it,  for  the  purpoaea  of  habitation^  without  diadoaing  the  frntt,  to  oim 
who  la  ignorant  of  ita  oondltion  and  who,  without  oontributoiy  negligenoa 
en  hie  part,  bj  reaaon  of  the  atate  of  the  houae,  ia  attacked  by  the  dlaeaaa^ 
la  liable  to  an  action.    Minor  ▼.  Sharon  (Maaa.),  122,  and  note,  ld7.  lb. 

I.  Vmednmtion,']  In  an  action  by  the  Iobboo  of  a  dwelllng-honae  againat  thin 
laaior,  for  letting  the  house,  knowing  that  it  waa  infected  with  the  amall- 
poXf  without  diadoaing  that  fkct,  the  leasee  haying  taken  the  diaeaae  from 
the  Infected  houee,  the  question  whether  Tacdnatlon  would,  under  all 
the  dronmataneea  of  the  ease,  haye  been  a  proper  precaution  for  tba 
leasee  to  hare  taken,  is  for  the  Jurj.  i&. 

4.  Wharf ^UMUiy  af  le9$or  for  it^riei  eau9&d  6y  dtfeeU  in.]  Defendaafta 
leased  their  wharf  which  was  unsafe  and  defective;  the  leaae  contained 
*  a  condition  that  the  lessees  should  keep  the  wharf  in  repair.  A  laboier 
was  afterward  assisting  in  dlschaiging  a  cargo  from  a  steamer,  whea 
the  wharf  fell,  and  he  recdved  fatal  injuries.  SM,  that  defendanta 
were  liable  for  the  i^juriea,  notwithstanding  the  lessees  were  in  poaeesaioa 
under  a  covenant  to  repair.    8moTd§  t.  Sdgofr  (N.  T.),  d96,  and  note  804. 

f»  XsoM,  eov&naM  to  nwrrondor,  Fixturet^  trade  flaturei.]  Leasees  of  n 
mill  covenanted  "  to  deliver  up  the  premises  and  all  future  erections 
and  additions  to  or  upon  the  aame "  at  the  end  of  the  term,  "  in  aa 
good  order  and  condition  as  the  same  now  are,  or  may  be  put  into  hj  the 
lessor."  The  lease  was  for  a  term  of  years  to  begin  at  a  future  day.  Whan 
the  leaae  was  made,  glaas  in  some  of  the  windows  was  broken.  New  glaas 
was  put  in  by  the  lessees  before  the  tenn  began.  In  consideration  of  bdag 
allowed  by  the  lessor  to  occupy  part  of  the  premises  in  the  mean  timsL 
SM,  that  the  lessees  were  bound  to  pay  for  glass  which  waa  broken  dur- 
ing the  term  of  the  lease.  HM,  also,  that  the  leaaeea  were  entitled  ta 
remove  all  machinery  in  the  nature  of  trade  fixtures  or  personal  property 
put  in  during  the  term  of  the  lease.    Boolbrook  ▼.  Ohamberiin  (Maas.),  146w 

#  — .]  Counter-shafting,  pulleys,  hangers  and  belts,  though  fastened  to  a 
building,  a  portable  boiler  and  steam  pipes  supported  by  hooks  attached 
to  a  building,  are  either  trade  fixtures  or  personal  chattels,  and  may  be 
removed  by  a  lessee  who  puts  them  into  a  building ;  and  the  fact  that  the 
leaae  contains  an  agreement  of  the  leaser  to  sell  the  premises  to  the  «eBBaa 
makes  no  difference.  76. 

7«  .]     A  portable  wood-cutting  machine,  worked  by  a  bdt  attached  to  a 

factory,  is  a  chattel,  and  does  not  pass  by  a  lease  which  demises  the  fadoiy 


INDES  789 

•nd  land ;  and  the  legeom  are  not  liable  for  ii^iuy  done  to  it  I7  tbem  ec 
the  oovenanta  of  the  lease,  whereby  they  agree  to  dellTor  up  the  pretnlMt 
in  good  oondiUon  at  the  end  of  the  term.  /ft. 

LARCENT. 

Dcg  net  m^feet  tf.\     There  is  no  each  property  in  dogs  as  makes  thBm  Iks 
subject  of  larceny.     Ward  ▼.  8UUs  (Ala.),  81. 

€jf  iaitgood$  ^  t^eftnd&r.]    Sm  CBunHAL  Law,  188»  and  noie.  140. 

LBGACIE& 
869  Will 

LESSOR  AND  LE8SEK 
See  Landlobd  akd  Tbnabt 

LIMITATION  OP  ACTIONS 

L  A  part  payment  made  apon  Sunday  will  not  take  a  Mbii  oat  of  tha  spas^ 
tlon  of  the  stetnte.    Otap9  r.  Bate  (Mass.),  IIL 

tl  AeeoutU  eiated.]  Under  a  statute  providing  that  the  acknowledgment-'  of  a 
debt  must  be  in  writing  and  signed  by  the  party  to  be  chaigedt  in  order 
to  take  the  debt  oat  of  the  statnte  of  limitations,  an  account  stated,  which 
is  not  supported  by  evidence  of  some  writing  signed  by  the  party  to  bt 
charged,  will  not  prevent  the  running  of  the  statute  against  the  ^rerk 
ously  existing  liabilities  included  therein.    Ohaee  t.  Trqfard  (Mass.),  171. 

LOCAL  IMPROVEMENTS 
AmtmmQHfn  >br.]    8$$  Taxation,  158, 169. 

LOCAL  OPTION  LAWS. 
See  CoarnTUTiOKAL  Law«  4S5 

LORD'S  DAI. 
iSM  Sunday 

MAUaOUS  PROSECUTION 
LkMitg  ff  earparoMan  ybr.J    See  Cobfobation.  688 

MARRIAGE. 

Ai$rmarriatfe  4(f  ukUee  and  negroes  |  A  statute  making  the  iatermarriaga 
of  whites  and  negroes  a  criminal  offense,  is  in  violence  ol  the  oonstltutta 
of  the  United  Sutes.    Bums  v.  SUUe  (Ala.>,  84. 

Sitieai  ofaetwneforbreaeh  nf  prmme  of.'\    See  Brbaoh  op  Pbomhb  ow  1U» 

BIAAS,880. 

MARRIED  WOMAN 

Contract  ae  to  eeparate  eetate — note  of — vattdiiy  of  mortgage  /^wn  to  9eevre.\  A 
married  woman,  to  enable  her  son  to  borrow  money,  gave  her  not«  secured 
by  a  mortgage  ot  h6t  separate  estate,  to  which  mortgage  the  husband 
anented  in  writing,  and  the  money  was  advanced  upon  it.    In  a  suit  in 
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'  iequity  afrftiiuit  her  and  ber  haslNuid  to  make  the  debt  a  ebaige  upon 
■Kntgag^  property,  hM,  tliat  there  was  no  remedy  at  law ;  that  the 
at  law  was  void ;  that  the  mortgage  was  also  void,  and  could  not  be  loce 
eloeed  by  action ;  that  the  debt  was  a  charge  upon  the  mortgaged  estate 
that  the  pendency  of  an  action  to  foreclose  the  mortgage  was  not  a  valid 
objeetlon  to  the  maintenance  of  the  suit  in  equity ;  and  that  the  husband 
was  properly  joined  as  a  defendant.  Helmm  v.  Warner  (Mas8.X  86,  and 
Bote,  91. 

iSse  Dower. 

MASTER  AND  SERVANT. 

L  B^wry  to  ierwuU  — feOow-iervanU — delegated  authority.]  Defendants  oper- 
ated a  cotton  mill,  to  the  management  of  which  they  gave  no  personal 
attention,  but  intrusted  it  entirely  to  a  general  agent,  who  had  full  power. 
In  the  mill  was  an  elevator,  used  by  the  employees  in  passing  from  one 
floor  to  another.  This  eleyator  became  out  of  repair  and  unsafe,  of 
which  said  agent  had  notice.  He  neglected  to  repair,  and  plaintiff,  an  em* 
ployee,  using  the  elevator  in  the  course  of  her  work,  was  injured  by  its  falL 
HM,  that  defendants  were  liable ;  that  the  general  agent  was  not  a  mera. 
fellow-servant,  but  occupied  the  place  of  the  master ;  that  the  latter  could 
not  by  thus  delegating  their  authority  and  absenting  themselves,  escHW 
from  liability  for  the  non-performance  of  the  duties  they  owed  to  thsir 
employees.    Oorooran  v.  Bolbro<^  (N.  T.),  800. 

*.  Same  rule  appliee  to  indMduale  ae  to  eorporaUone.']  The  rule,  that  whera 
a  master  or  principal  delegates  to  an  agent  the  performance  of  duties  ha 
owes  to  his  employees,  the  former  is  liable  for  the  manner  in  which  thsf 
are  performed,  is  applicable  as  well  to  individuals  as  to  ocnrporatioiis.  A, 

•l  h^ry  to  feOov^-eervant—negUgenoe  in  retaining  eerfiant  in  emptoymoHL 
The  fireman  of  a  locomotive  on  defendant's  railroad  was  killed  through  tha 
alleged  negligence  of  a  switchman  of  the  road.  A  prior  act  of  neglect  had 
been  charged  upon  the  switchman,  but  upon  investigation  by  the  def  endanf  ■ 
general  agent,  he  was  retained  in  his  position.  He  had  at  all  other  times 
appeared  competent  and  faithful.  Jleld^  that  no  negligence  cauld  be  im- 
puted to  defendants  in  retaining  the  switchman  in  their  employ,  and  thai 
therefore,  they  were  not  liable  for  the  death  of  the  fireman.  Bauim  v. 
IfetD  York  and  Harlem  B.  B,  Co.  (N.  Y.),  826 

4.  BMence  cf  negUgenee,]    On  the  question  of  negligence  of  the  master  la 
'     retaining  a  servant  in  his  employment,  spedflc  acts  of  neglect  of  the  serv- 
ant are  evidence ;  but  a  single  unintentional  and  casual  act  of  neglect  it 
not  suflident,  unless  it  is  in  some  way  characteristic  of  the  servanty  or  his 
manner  of  discharging  his  duty.  2b. 

••  Ir^unee  to  %mfe  of  ee/manX  through  negUgenee  of  oo-eerwnt.]  The  rule  that  a 
servant  cannot  recover  of  his  master  for  damage  sustained  from  the 
negligencf  oi  hip  fel  low-servant  does  not  prevent  his  maintaining  an  action 
against  his  maste"  for  consequential  damages  by  him  sustained  through 
an  injury  to  his  wife  from  such  negligence.  Gannon  v.  Houeatonie  B.  B, 
Co,  (Mass.).  S3. 
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&  LkMlUiff  ^f  TfOknad  wmptmif  far  wiBlfiA  aeU  i/aja^nrfar.]  ♦  Th»  caadndter 
.of  a  ralliottd  train  Uased  a  female  paeaenger  againat  her  wUl,  for  whieh 
a0l,apoii  learning  of  U^the  comiwny.diaeharged  him.  In  an  aetion,  b^ 
Hie  paoeenger,  agalnal  the  company,  for  the  aeaault,  Md,  that  the  company 
waa  liable  for  compeneatory  damages,  and  that  a  verdlet  for  $l/)00  waa 
■ot  ezeeaelve.    Oroaker  ▼.  OkiMgo  and  NoHh-wuUm  Bg.  Oo.  (Wla.),  004. 

MBASUBB  OF  DAMAaSS. 
See  Damaobs. 

MININO  OONTBAOT. 

Hm  1S0TATB,(HKB.' 

MOBTGAOB. 

1.  fitirtkam  wndtr  paweir<ffmdein.'\  A  eolidtor  or  agent  for  a  mortgagee  eellr 
lag  under  a  simple  power  of  sale  In  the  common  form  cannot  be  the  pnr* 
ehaaer  of  the  pxopertj  either  for  himself  or  for  another.  Dyer  ▼.  ShurHUf 
(Biaaa.X77. 

%  JMiee  of  eale,}  A  notice  of  sale  under  a  power  of  sale  in  a  mortgage  need 
not  name  those  who  haye  acquired  an  interest  in  the  estate  froni  the 
mortgagor  since  the  mortgagee's  title  accrued,  lb. 

8L  — -.]  In  the  absence  of  agreement  to  the  contrary,  one  Interested  In  land 
sold  under  a  mortgage  with  a  power  of  sale,  is  entitled  to  only  the  usual 
published  notice,  lb. 

4  Of  married  WMnen,  ginen  to  eecure  noto.]  A  married  woman  gave  a  promis- 
sory note  secured  by  a  mortgage  upon  her  separate  estate.  The  note  was 
Toid  at  law.  Held,  that  the  mortgage  was  also  void  and  could  not  be 
lore^dosed  by  action ;  but  that  a  suit  in  equity  could  be  maintained  to 
make  the  debt  a  charge  upon  the  morgaged  estate.  S^imm  ▼.  Warner, 
(liass.),  86,  and  note,  91. 

MUNICIPAL  OOBBOBATION. 

L  AMicn  fer  money  fraudvUnUy  obtained  from — who  may-  bring — aaion  by 
the  JSUUe,]  In  a  civil  action  brought  by  the  people  of  the  State  against 
alleged  conspirators,  to  recover  money  fraudulently  obtained  from  a  mu- 
nicipal corporation,  held,  that  the  corporation,  and  not  the  State,  was  the 
proper  party  plaintiff.    People  v.  IngereoU  (N.  T.),  178. 

IL  -*— .]  The  proper  party  to  maintain  a  civil  action  for  a  tort  or  wrong  \o 
property  Is  one  who,  as  trustee,  special  property  man,  bailee,  or  goLeral 
owner,  has  been  pecuniarily  damaged ;  and  the  State  cannot,  any  more 
than  a  private  individual,  maintain  a  dvil  action  for  the  recovery  of  mon««y, 
except  upon  proof  of  title.  lb. 

IL  — — .]  The  relation  of  principal  and  agent  does  not  exist  between  the  State 
and  municipal  corporationB,  in  respect  to  the  exercise  of  corporate  f  uno> 
tioos ;  and  money  raised  by  municipal  corporations  for  corporate  purposes, 
but  fraudulently  obtained  by  wrong-doers,  does  not  belong  to  the  State, 
either  In  the  capacity  of  trustee,  principal,  or  owner,  and  cannot  be  sued 
for  by  the  State  without  express  legislative  authority.  lb. 
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4  Ordimtmc§ — wh0»  Ml  tut  oe  mtfareed  hif  k^uncUan.]  A  TOlBga  ofdIiMiMs 
forbade  the  eieotloii  of  any  wooden  buUdlngs  within  certain  limlta.  Mddg 
that  the  act  prohibited  waa  not  a  nuisance,  and  would  therefoge  not  he 
zeetrained  by  injonction.     Waupun  v.  Moore  (Wis.),  446. 

8^  inUfi  stropped  to  deny  that  a  road  or  bridge  if  a  highioaiy.'\    Where  a  tawm 
or  ite  offloen  ratify  and  adopt  a  bridge  built  without  its  authority,  or 
ponee— ion  of  it  as  a  public  bridge  and  as  part  of  its  Idghway,  or  by 
acts  dearly  indicate  such  intent,  and  tliat  it  is  to  be  so  regarded  by 
publiCi  the  town  is  estopped  from  denying  that  such  Is  its  true  chsractor, 
or  from  affirming  tliat  it  liad  no  lawful  right  to  adopt  or  "'^^"♦ftln  ik 
nmtft  ▼.  Ibmt  of  FuUon  (Wis.),  468. 

&  —-.J    PUintiif  was  iigured  by  reason  of  defects  in  a  bridge  which  had. 
maintained  for  many  yean  by  defendant  town.   HM,  that  defendants 
estopped  from  denying  its  duty  to  keep  the  bridge  in  repair,  on  the  groond 
that  it  luui  been  built  over  a  navigable  stream  without  the  consent  of  ibm 
legislature.  R. 

T.  AoUon  againat  owner  qf  a4foiniing  property  for  it^wry  oeeaehned  hy  a  dtfM 
in  ilrM<.]  An  action  for  damages  will  not  lie  against  the  owner  of  prop^ 
erty  abutting  a  sidewalk  in  a  city  for  an  injury  occasioned  by  snow  and  iea 
thereon,  although  he  is  required  by  a  dty  ordinauce  to  remove  snow  and 
ice  from  the  sidewalk,  which  he  neglected  to  do.  Fiynn  t.  The  Coniam 
Co.  (Md.)  608,  and  not«,  616. 

8   Ohanye  of  grade  of  etreete — turning  euifaoe  toater  on  a4ifoining  lande,]  Ho- 
nidpal  corporations  are  not  liable  for  damages  for  so  altering  the  grade 
of  streets  as  to  timi  the  surface  water  upon  a4]ancent  lots,  thereby  ii^ur 
Ing  them.    InUer  ▼.  Springfield  (Mo.),  645. 

For  what  purpoee  may  raiee  money.    8eeTowv,(SSL 
TaexUion  of  proper^  qf.    See  Taxahon,  159. 

NATIONAL  BAKES.  ^ 

Meene  proeeee  affain9t,from  State  court.]  The  act  of  congress  providing  thsA 
no  attachment,  injunction  or  execution  shall  be  issued  against  a  "^«*M>tl 
bank,  before  final  judgment,  in  any  action  in  a  State  court,  is  constitutfaMiaL 
Oheeapeake  Bank  y.  Fint  National  Batik  (Md.).  601. 

NAVIGABLE  RIVER. 
Bridge oeer^retnoeal ^.]    See  Nuuancb,  6. 

NEQLIQENCE. 

1.  Contributory  negUgenee  r-tchen  a  question  of  law.]  Plaintiff,  traveling  aftar 
dark  along  a  street  in  a  city,  found  the  street  blockaded  by  a  freight 
train,  which  defendant  was  engaged  in  making  up.  After  waiting  some 
time,  plaintiflf  undertook  to  get  across  by  dimbing  over  the  platform 
between  two  cars,  as  be  had  seen  several  others  do,  and  whi2e  he  was  so 
attempting,  the  train  was  moved  and  he  was  injured.  Heid^  that  plain, 
tiff  was  guilty  of  such  carelessiiess  as  amounted,  injaw,  to  contributory 
negligence,  and  that  he  could  not  recover,  even  though  the  defendant  un- 
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Iftwf  ally  obfltructed  Um  orotBiiig.    Leufi9  v.  BaUimare  d  Ohio  RAO$* 
(Iftd.),  531. 

IL  OontrHmtary  negligence — pcteeenger  putting  hi$  arm  cut  of  tk$  wiiulMt.] 
Plaintiff,  a  paasenger  in  a  railroad  car,  allowed  his  arm  to  project  oat  ol 
the  car  window,  and  it  came  in  contact  with  a  car  negligently  left  on  a  aide 
track  by  defendant.  Seldt  that  plaintiff  waa  gailty  of  such  oontribatoiy 
negligence  that  he  ooold  not  recover  for  the  li^ory.  Th$  Pittdmrgk  mid 
OonneU9vilU  B.  B.  Oa.  v.  Andrew  (Md.),  568. 

Mtagman  at  railroad  eromng.]    See  Railboad,  859,  and  note. 

b^jwry  to  9ervant.'\    See  Mabtbb  and  Bbrtaiit. 

in  uee  of  property  —  HUuting^    See  NuiaAHOB,  858,  and  note»  968. 

Cf  earri&r  —  eaploeUm  of  6o00r.]      See  Gabbxxb»  891. 

CffdUne  eervant,]    See  ICastbb  aitd  Sebtaxt. 

Of  reeeieer  in  bankruptcy.]    See  Railroad,  901. 

€f  carrier,]    See  Gabbier. 

€f  tetegraph  company,]  See  Tblbgbaph. 

NEQOTIABLB   INSTRUMENTS. 

1.  AU&ration  of  by  Joint  makorc]  A'  material  alteration  of  a  note  made  by  one  ol 
the  promisors  before  its  delivery,  without  the  knowledge  of  the  oUier  pro* 
misor,  makes  the  note  void  as  against  the  other  promisor ;  although  the 
alteration  is  made  without  the  knowledge  of  the  payee,  and  without  frau- 
dulent intent.    Draper  ▼.  Wood  (Mass.),  99,  and  note,  97. 

8.  Alteration  of—preeumptton  qf  authority  of  agent.  Bhidence.  Demand.] 
Defendant  delivered  to  S.,  for  plaintiff,  a  draft,  payable  to  plaintiff's  order. 
8.  altered  it  by  writing  aeroes  its  fkoe  the  words  "  payable  in  United  States 
gold  coin.**  There  was  no  evidence  of  the  nature  of  S.'8  agen^  for  plain- 
tiff or  tliat  plaintiff  knew  of  the  alteration.  Plaintiff  presented  the  draft 
to  the  drawee  aud  demanded  gold,  which  was  refused,  but  silver  was 
tendered.  Thereupon  demand  was  made  by  a  notary,  but  whether  for 
gold  or  not  did  not  appear.  In  an  action  against  the  drawer,  hM,  (1)  that 
in  the  absence  of  evidence,  it  would  not  be  inferred  that  S.  was  author 
ixed  to  make  the  alteration,  and  that  therefore  it  did  not  vitiate  the  draft 
(9)  that  evidence  was  admissible  that  it  was  the  intention  of  the  partiea 
tliat  it  shoald  be  paid  in  gold ;  (3)  that  a  mercantile  usage  would  not  make 
it  payable  in  gold ;  (4)  that  a  demand  of  payment  in  gold  was  not  suffi- 
cient to  charge  the  drawer ;  (5)  that  in  the  absence  of  contrary  evidenoa 
the  presumption  is  that  the  notary  demanded  payment  of  the  draft  in  tlia 
currency  in  which  it  appeared  upon  its  face  to  be  made  payable.  Latigoi^ 
berger  v.  Kroger  (Gal.),  418. 

S  Accommodation  note — pledge  of  ae  collateral  eeewriiy  for  antecedent  debt,] 
One  who  receives  an  accommodation  note  as  collateral  security  for  an 
antecedent  debt,  without  other  consideration,  is  a  holder  for  value  within 
the  rule  of  protection  against  antecedent  equities.  Maitland  v.  OUuen^ 
National  Bank  (Md.),  620. 

4.  Dicereion  of]  In  an  action  against  the  maker  of  an  aeeommodation  note  by 
an  indorsee  who  received  It  as  ooUatexal  security  for  an  antecedent  debt 
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it  !•  no  defenie  thftl  ib9  nota  w«a  dlT^rtedJb^  th»  Indoner  for  whoM  a» 
or)]iimodatio&  it  was  made  from  tho  pnrpoae  for  wbieh  It  waa  made,  valeaa 
it  appear  that  the  indoraee  recaiyed  it  with  luiowledge  of  audi  paxpose.  A 

%  Burden  of  proof]    In  an  action  against  the  maker  of  an  acoommodatlon  note 
taken  by  the  plaintiff  as  oollateral  seeority,  the  plaintiff  Is  entitled  to  xe- 
^      eover  only  the  amonnt  dae  on  the  debts  secured,  and  the  harden  ia  on  liim  ( 

;^     tp  prove  what  debts  were  secured  and  the  amount  due.  lb. 

6b  PtowU9$or^  n<4$ ^whatii iUj/Ment demand  toehargs indoreer.]  On  the  daj 
on  which  a  pron^ssorj  note  fell  due,  the  indorser  was  ready  to  pay  it»  and 
•ant  the  maker  to  the  bank,  where  it  was  payable,  several  times  dazi]^ 
banking  hours,  to  see  if  the  note  was  there,  but  it  had  not  been  pie- 
*sented.  After  Ijanking  hours,  on  the  same  day,  the  holder  obtalnedl 
admittance  to  the  bank,  and  demanded  payment  of  the  casliier,  wliich  wae 
refused  for  want  of  funds.  JBM^  that  this  was  a  sufficient  demand  te 
eharge  the  indorser.    8aU  Springe  Naiwnal  Bank  t.  Bwrton  (N.  T.),  MS. 

T.  BeeMe,  It  would  have  been  otherwise  had  the  maker  gone  to  the  bank  ptv: 
pared  to  pay  the  note,  and  waited  until  the  close  of  banking  honxa^  or 
deposited  the  money  and  aUowed  it  to  remain  until  tlie  dose  itf  banklit^ 
hours  and  then  withdrawn  it.  lb, 

QeritSfietitAen  <tf  cheek.]    ift0  Bank.  805. 

Wheek  9mr$^  em  dMkarged^    See  Suiinrr. 

NEW  TRIAL. 
Upem  eame  imdikftmeni^emtrtfioie  acgtift.]    As  GBmniAL  Law. 

NOTICE. 

i8MMOBTeA0B. 

KUISANCB. 

L  Bfiige  oesr  ne^rigdbie  rioer — dbaUment  of^  The  owners  of  a  stsamboat^ 
Ueensed  to  run  on  a  naTlgable  river,  notified  the  owners  of  a  railroaA 
bridge,  crossing  the  river,  to  make  a  draw  in  their  bridge  as  required  \rf 
their  charter ;  some  months  after,  the  owners  of  the  boat  arriving  witii 
'  their  boat  at  the  bridge,  and  being  unable  to  imss  it,  no  diaw  having  bestt 
made,  tore  down  part  of  it  and  passed.  Hdi,  a  lawful  abatement  of  a 
nuisance.    Stattf  v.  iVirrolt  (N.  C),  5. 

%.  Oewtimiving  nfUeomee  —  noUee  to  abaU.'i  Where  a  lessee  or  grantee  m»- 
t^uee  a  nuisance,  of  a  nature  not  essentially  unlawful,  erected  by  his  lea» 
ior  or  grantor,  he  Is  liable  to  an  action  for  it  only  qfter  netUe  to  reform  or 
abate  it.    SUghi  v.  Outelaff  (Wis.),  476. 

S  -^~.]  Where  a  lime-kUn  has  once  been  erected  and  used.  Its  subeequeal 
use  in  the  course  of  the  business,  if  a  nuisance,  is  a  continuing  one,bringw 
ing  it  within  the  rule  above  stated ;  and  each  successive  burning  of  Ume 
therein  is  not  to  be  regarded  as  an  original  nuisance.  J^. 

1  When  court  ieUlreetrain^whai  facte  tnuet  be 9h4non.]  To  Justi^ranl^laa^ 
tion  to  restrain  an  existing  or  tlireatened  nuisance  toa  dwelling4ionse,  ^a 
li]jury  must  be  shown  to  be  of  such  a  character  as  to  diminish  mateitally 

I  .     —        .... 
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Hm  TtHuB  of  the  property  as  adwelliag,  aud  to  eenouBlj  interfAre  with  tb* 
ordinary  comfort  and  enjoyment  of  It ;  and  the  application  moat  set  fortii 
the  facte  and  circamatanoes,  from  which  the  court  may  determine  whether 
■uch  injory  is  likely  to  resnlt    Adam$  ▼.  Michael  (Md.),  516. 

i.  UteefprapeHjf-^ldatiinff  in  enlarging  puMic  eanol  — injury  to  pereon  on 
adjoining  land — UdMlUy  of  eontrador,]  Defendant  entered  into  a  con 
tract  with  the  State  of  New  York  to  enlarge  a  public  canal.  In  carrying 
oat  the  contract  he  nsed  gunpowder  for  blasting  rock  and  hard  earth,  ^aad 
mlasUes  were  hurled  against  plaintiff,  who  was  at  work  on  premises  near 
the  canal,  injuring  him.  BM,  (1)  that  defendant  had  no  such  delegation 
of  sovereign  power  from  the  State  as  to  allow  him  to  produce  direct  in- 
juries to  third  parties,  although  the  blasting  might  have  been  a  necessary 
not ;  (8)  that,  whether  defendant  was  negligent  or  not,  he  was  liable  for 
the  injury  to  plaintiff;  (8)  that  defendant  was  bound  either  to  adopt  such, 
precautions  as  would  prevent  such  missiles  from  reaching  the  plaeo 
wliere  plaintiff  was,  or  to  give  liim  personal  and  timely  notice  of  tlie  blasi ; 
(4)  that  defendant  could  not  be  regarded  as  the  agent  of  the  State,,  hn 
being  a  mere  contractor  to  do  the  work  in  a  lawful  manner.  8i.  PMor  t* 
I^Mtefft  (N.  T.),  d69»  and  note,  968. 

LJMHtif  rfkmdlordfor^  tehore  tenant  w  in  poeeeaSon  wndor  oo^mtmi  to  r^ 
p^.}    8b$  LamxLOBD  axd  Tbhaivt,  205,  and  note,  81)1 

Lmwkng  it^iMtodpr0mi§n.]    Bee  Landlord  and  Tenant,  18|,  and  nol^  117. 

OFFICER. 
8m  SLBOnoN ;  Public  Offioeb. 

ORDINANCE. 
Bee  Municipal  Corfobatiov. 

PARENT  AND  CHILD. 
miili^^paiteeUiomrmltft^idiee^ehadinapMU  Beefkmsm». 

PARTNERSHIP. 

t  n^MceiMliMei.]  H.  loaned  money  to  a  firm  to  bo  used  in  Its  boalneH  ca 
tho  agreement  thai  he  was  to  recelye  one^third  of  the  profits  half-yearly, 
•ad  at  the  end  of  a  year,  become  a  partner,  if  agreeable  to  the  parties. 
He  had  no  control  over  the  business,  and  never,  in  ftust,  recelTed  any  profits 
or  interest  on  his  loan.  Meld,  that  he  was  a  partner  as  to  ereditors  of. 
Ike  firm,  and  liable  for  its  debts.    LeggoU  t.  Egde  (N.  T.),  844. 

8l  — .]  A  loan  of  money  to  be  used  in  the  buslneesof  a  firm,  with  an  agreo- 
Bont  that  the  lender  shall  share  in  the  profitc,  renders  him  per  ee  % 
pMrtoor  as  to  ereditors  of  the  firm,  lb, 

PARTY. 
ttwahot^  to  reemmrmmeg  belonging  tomunieip^Ueorporati^n.'}    Bee'M.jjnaPJA 

OOBFOBATION,  178. 
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PATBNT. 

Whmi  mUidUif  <^,  hm^  te  ptetHoned  in  Stats  Murt]  In  an  aieCliNi  Uwwmht  !■  • 
Stete  ooait  to  reoorer  the  prioe  Agreed  to  be  peid  tor  m  paleat  right,  tha 
defendtat  wmj,  for  the  pnrpoee  of  showing  wmat  or  fidlare  id  eonrfdec^ 
tion,  pioTo  thfti  the  patent  hi  void  for  want  of  nofoUj.    Mk$  t.  Gmmkmi 

(Wi8.xua 

P0WBB8. 
See  WiLL,7QQ. 

PBINdPAL  AND  SUBSTT. 
See  SuBBTT. 

PB0MI8S0BT  NOTB. 
See  Nbootiablb  ImrBimsm. 

PUBLIC  OFFICES. 

Ab  Mslgiinieiit  of  the  ealaix  of  a  pablie  offioer  befove  it  H  eensd  H  v«li»  as 
agalBit  pablie  poU^.    BUee  v.  Lawrence  (N.  T.X  t78L 

PUBUC  POUCT. 
Oenimett  affokut]    See  OosTBAon,  11. 

PUBLIC  8CH00U 
See  School. 

BAILBOAD. 

L  Bamkmpi  9eirparmtiem'^Uab3iUy  fir  it^rise  eameed  wkU§  itiikehtmieef 

rM0HMr.]  The  reoelTor  or  aoaigiiee  of  a  railroad  oompaiiy  appointed  in  ia- 
volontary  banlmiptcy  proceedings  ia  not  the  agent  of  the  oorpmation,  aa 
aa  to  xender  it  liable  for  injnriea  caoised  by  hie  negUgenoe  while  operat- 
ing the  road.    Mete  ▼.  Buffalo,  etc,RRCh,  (N.  Y.\  301. 

IL  — -.]  A  railroad  corporation  was  thrown  into  InTolnntary  bankmplcj, 
and  the  road  waa  operated  hj  the  assignee.  The  propertj  and  franrhlaea  of 
the  corporation  were  sold  to  holders  of  bonda  of  the  road.  Before  tha 
■ale  was  confirmed,  and  while  the  assignee  waa  operating  the  road^  plain- 
tUF's  intestate  was  negligently  killed.  BM,  that  the  corporation  waa  aol 
liable.  i5. 

Si  ^eet  of  eale  of  ^^^^  ^^  fiunehiee,]  B  eeeme  thM  the  pvreliaaaiv  at  an 
assignee's  saie  of  the  property  and  frandiisea  of  a  banhmpt  railroad  ooi^ 
poration  do  not  acquire  the  corporate  entity  or  become  stockholdeia.  il» 

C  Ftagmofn  at  roaa  oroeeinff-^negUgenee.]  Whero  a  railroad  company  hat 
been  aocnstomed  to  keep  a  flagman  at  a  orosslng,  the  f^Mst  of  hia  abaenea 
or  withdrawal  doea  not  excuse  a  trayeler  from  the  charge  of  negligenca 
In  omitting  the  nse  of  his  senses.  He  has  no  right  to  interpret  the  abaenea 
aa  an  assurance  of  safety.  MeGroih  r.  29'.  71  GniI.»  sCs^  it  &  Ob.  (N.  TOb 
860,  and  note,  868. 


INDEX.  T^ 


IL  -*-•]  Aeoordlngly  hM,  in  an  action  to  reooTor  damages  for  ii^nrica 
taiiMd  bj  a  traveler  at  a  crooaing,  tliat  the  receipt  of  eyidenoe  of  inch  eoa* 
lom,  and  that  the  flagman  was  absent  at  tlie  time  of  the  acddent,  as  a  da* 
eunstance  bearing  on  the  qnestion  of  plaintiff's  nagligeneo,  was  error.  Hi 

J>mmagm  en  la^ng  mU,]    8&$  Damagbs,  108. 

LMOUif  of,  far  aot$  qf  sonants,]    See  Mastbb  aitd  Seryakt. 

Sob  CabbibB'— Nboliosnob. 

RAPB. 

HgfTM  tf  resittanee.]  Upon  the  trial  of  an  indietmenl  te  rape,  in  foidUj 
rayishing  a  woman,  the  coort  refased  the  prisoner's  request  to  obaig* 
the  Joiy  that  thej  mast  be  satisfied  from  the  eyidenoe,  before  flnding  tb* 
prisoner  guilty,  that  the  prosecntrix  resisted  him  to  the  extent  of  heff 
ability  on  the  occasion.    Held,  eiror.    People  t.  Dokrkiff  (N.  T.\  849. 

BATIFICATIOK. 
dtf  eamution  of  dsML]    Boa  Dbbd,  140. 
(if  tuU  of  d^entt.]    See  Insubabob,  684. 

BEMOVAL  OF  SUIT. 

CMii  agaimi  an  ineelvent  Mtafo.]  By  statute  of  Massachusetts  a  dispnted  date 
against  the  insolyent  estate  of  a  deceased  person,  in  process  of  settlemeol 
in  the  Probate  Court,  maj  be  tried  before  a  juiy  in  a  court  of  common  laWp 
Uke  proceedings  being  had  as  in  an  action  at  law,  except  that  the  Judf^ 
meat  is  not  followed  by  execution,  but  is  condusiye  as  to  the  amount  to  bo 
allowed  bythe  Probate  Court  Aid,  that  such  a  suit  could  not  be  remofod 
iBto the  United  State  Ckcuit  Court    Du  VMor  t.  Eopkki§OUmL\  14L 

RIPARIAN  LAND. 
Bim^dmim — aeoteHmki,]   See  Bouhdabit. 

SABBATH. 
SeeSvsDJLf. 

SALARY. 
AsPubuo  OFncnt 

SATA 

1.  A^ite  qfpmrekaeerflwnf^rauduleni  vendee.]  Oelaiidaiita  contBaoted  with  J. 
for  goods  and  sent  to  hte  their  notes  for  the  amount  of  the  purchase. 
Subsequently  J.  purchased,  and  by  fraudulent  representations  proenrsd 
goods  of  the  kind  required  from  plaintiffs  and  deliyered  them  to  defend 
ants.  MM,  that  plaintiflb  could  recoyer  the  goods  of  defendant,  the  latter 
haying  parted  with  the  notes  upon  the  faith  of  the  agreement  of  J.,  and 
upon  his  eiedit  alone.    Bamard  y.  CfampbeU  (N.  Y.),  906. 
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t. .]  Im  otdar  thrt  >  fwurfcawr  from  a  fri ■^■1— t 

be  araflt  htkWB  parted  with  valoa  spoa  the 
doer  tad  Ue  rigkl  to  diepoee  of  the  prapertf  .  Hl 

Hf  gromltif  €r€p§.]    Sm  SrATOTB  or  Fbauds»  fi01»  tad 

Of  Imtit  wider  UneUam^emH.]    See^Arurma^FuMxnm^ 

Wkm  dtU9§r9  tmfUmU.}   Sm  Beatutb  ov  Fbahim^  Om 

8CH00U 

at^ki  0f  pmretU  to  dinci  sMUet  €f  ehiid.]  A  fyher  dlieeted  hie  cUld 
eiteiided  a  pebllo  eehool,  to  study  only  certain  of  the  eal^Mte  taaght  is 
the  eehooL  Ti|e  teadiery  with  notice  of  endi  direetion,  leqalied  the  child 
to  etiidy  other  anbjM^  umI  whipped  him  fornot  doiqg  ee.  HMdgtm  wihnp- 
fal  aetaolt.    Morrow  t.  Wood  (Wis.),  471. 

S^&ndOpftUr  oidortd  MUrmL]    Bee  OosnmmaKAL  La.w. 

SECOND  0FFBN8B. 
8e§  OonmruTHnr  AL  Law,  40L 

SERVANT. 

Af  IfAMBB  AHD  SbBTAXIL 

( 

SET-OFF. 

Wktd  domtrnde  mdlf0Oi  ^.]  In  an  action  by  an  exeeator  upon  a  caaee  of  aflOaa 
arlaing  after  the  teetatar*!  death,  the  defendant  cannot  eetoif  a  deol  im 
him  fiom  the  teetator  in  hie  lifetime.    PoMmmt.  lMmM(K.  Jf^lSl 

SHERIFF. 

L  Fommdage  amdftee  <(f.]  A  dieriir  leried  onpioperty  onder  ezecnthm  wad 
flhaiged  for  espeniM  in  Iceeping.  and  watdiing  theproperfy,  for  boziig  i^ 
lor  cartage,  etorage,  insurance  and  for  aenricee  in  prepexing  It  for  mle. 
EM,  that  these  charges  were  not  allowable.  Or^^  ▼.  Brandi  (N.  T.),Slt. 

IL  — *.]  A  sheriir  is  only  entitled  to  the  statutory  ponndage  and  ises  ea 
ezeeating  a  Judgment,  lb, 

MUeppd  ef  Sy  ropreeefnMfione  on  etpeetOion  eaie.]    See  Ebtofpbl,  8l 

Saietfkmdbif.]    iSto  Statutb  of  Fsaitds,  903. 

SPECIFIC  PERFORICANCB. 
/SmDowbb. 

STATUTR 

trreguiairUy  in  paeeing — when  oourie  wUl  declare  toidfor.']  Defendant  was  In- 
dicted and  convicted  under  a  etatuto  which  appeared,  by  the  Jonmale  el 
the  legislatare — of  which  the  oonrt  took  Jadldal  notice — not  to  have 
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r      been  passed  MoordiDg  to  the  forms  of  the  oonstitatioii     EM,  tha^  the 
statute  was  wvtd  an4  the  eoayietioD  therefore  emoeoos     Mbodif  v.  JSUit§ 

STATUTB  OF  FRAUDS. 

L  Bgk^kmdwUi0rdir^M^rfwuHn€i^tftkki.]  An  anelioii  saleof  mort- 
Haiped  lands  under  a  power  eontalned  in  the  mortgage,  of  whieh  sale  a 
eonit  of  equity  had,  by  statute,  the  direction  and  oontroi.  UM,  not 
within  the  statute  of  frauds.    WarflM  ▼.  Dorteif  (Md.),  66S. 

tl  8kefif*M  mtU,]    SmnbUf  that  a  sherliPs  sale  is  not  within  the  statute.  16, 

ti  BalscfffoodB—^reeeipiand'aeeeptance  of  the  good$.]  Action  of  aBsampiiit 
for  goods  sold  and  deliTered ;  defense,  the  statute  of  frauds.  The  defend> 
ant  prayed  the  court  to  instruct  the  Jurj  that  in  order  to  take  the  case  out 
of  the  statute  there  must  haye  been  an  actual  acceptance  of  the  goods  bj 
the  defendant  with  an  intention  of  taking  possession  as  owner ;  but  the 
eourt  refused,  and  ruled  that  the  acceptance  need  not  be  absolute,  but 
liiight  b#  8ti6h  IsB  would  not  preclude  the  defendant  from  objecting  to  the 

' '    qujaUtyot'qttaiHifyof  the  goods.    Held,  error;  the  acceptance  and  a<Hual 

'  noeipt  of  the  goods  sold;  or  some  part  of  them,  hj  the  Tendee,  muM  be 

failended  hj  the  parties  to  effect  a  final  and  com|dete  change  of  property 

'  In  Older  to  take  the  ease  out  of  the  statute.    Hewee  ▼.  Jordan  (Md.),  578. '' 

4  Bale  ofgraminff  or&pe,]    A  sale  of  a  orot>  of  peadies  then  growing  in  the  sel- 
Isr'a  orchard,  the  buyer  to  gather  eUki  rexnoTe  the  peaches  as  they  mature. 
'      MM,  sot  within  the  statute  of  fraiids  as  a  sale  of  an  interest  in  land 
^      Fuim$rr,  /Hsrtiy  (Md.\  601,  and  note,  006. 

STOCK. 

JKnmMmIImim^.]   8t$Ooaronknatm,tM. 

i  .•...-.•..  .  . 

■<■'■■••  STBEBT.  •' 

8$$  HuiHWAT ;  MuHioiPAL  OonvoaiTiov.  '* 

SUNDAY. 

L  Pmripe^fmmi  en  —  09idene9  ef.}  The  fact  that  an  indorsement  of  part  pay 
nettt  made  on  a  promissory  note  bore  date  upon  a  day  of  the  m^ith 
Wlikh  was  Sunday,  Joined  with  evidence  that  it  was  made  at  the  time  of 
the  payment  and  in  the  presence  of  both  parties  and  assented  to  by  them 
wUl  warrant  a  Jury  in  finding  that  the  payment  was  made  <m  that  'day 
(Xappr.  mUe (Mass.),  111. 

Sl  SMute  qf  UnUtaHoTU.]  A  part  payment  made  upon  Sunday  will  not  take 
n  debt  out  of  the  operation  of  the  statute  of  limitations.  lb. 

IL  Labor  em  -*-  wtrh  ef  neeeeeUy  or  ehafUy,'\  The  clearing  out  of  a  wheel-pii 
ea  the  Lord's  day,  for  the  purpose  of  preventing  the  stoppage,  on  a  week 
day,  of  mills  which  employed  many  hands,  is  not  a  work  cf  necessity  :>i 
ehail^.    MoOreUh  ▼.  Merwtn  (Ma8S.X  119,  and  note,  UK!.  ^ 

4  The  plaintiifgratuitously  and  as  a  matter  of  kindness  assisted  the  defend 
ants  in  clearing  out  a  wheel-pit  on  the  Lord's  day,  for  the  purpos.  of  pre 
^•Htlng  this  stoppage,  on  a  #eek  day,  of  ihe  defendants'  mills,    tn  an 
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MStfon  for  penonal  damage  eaosed  by  the  def endeiiti'  negligeBee,  fiTiiJ 
thai  the  fket  that  the  plaintiff  woiked  giatnttoiuily  and  aa  a  matter  ol  tliii 
neas,  did  not  make  fala  wora  a  work  of  charity,  lb. 

&  li^ry  reemi9ed  wkUe  lOorUng  an  Oundaif.']  The  plainttff  Bnatained  peraoanl 
damage  from  the  negligence  of  the  defendanta  irhile  acilatlng  them  im 
their  work  on  the  Lord's  day ;  in  an  action  to  recover  for  aneh  dama^v^ 
HM,  that  the  plaintilT's  illegal  act  in  working  upon  the  Lord's  day 
inaeparahlj  connected  with  the  eaaee  of  aetlon  aa  to  pveTont  hia 
taining  the  rait.  lb. 

Mtmwrpfar  ii^fwrie»  r$eehed  ^ehUe  trwMiUng  mi.]    See  (Ubbibr,  981. 

SURFACE  WATER. 
See  MimiciFAL  CoBPOBATunn*  640^ 

SURBTT. 

1.  Efeet  of  negled  or  indulgenee  iff  eredUor.}  The  wonHj  of  a  ▼endaa  em  m 
eontinning  contract  of  pnrchaae  is  not  disehaiged  hy  mere  teheanuMO,  or 
neglect  of  the  yendor  to  enforce  payment  at  the  ttoies  stated  In  the  eom» 
tract.    MeKeeknie  ▼.  Ward  (N.  T.),  281. 

%  Cenetruetien  of  eafUraet.'l  W.  hecame  sniety  on  the  hond  of  B.  for  th« 
performance  of  an  agreement  hetween  B.  and  plaintiilb»  wherel^  **  tlM 
agency  for  the  sale  of  their  ale^  at  S.»  was  let  to  B.,  he  agreeing  to  pa;^ 
on  the  first  of  each  month  for  the  amount  of  ale  dellTered  and  "  not  !• 
porehase  "  ale  of  any  bat  plaintlfh.  The  agreement  might  bo  terminated 
en  three  months'  notice  by  either  party.  In  an  action  for  breach  of  the 
bond,  heid^  that  B.  was  not  the  agent  of  plaintilb  under  a  fsir  eonstmetioB 
of  the  agreement ;  and  that  W.  was  not  discharged  aa  surety,  althooi^ 
plaintiffs  neglected,  or  forbore  to  enforce  f uU  payment  at  the  times  stated 
In  the  agreement,  and  did  not  give  notice  to  W.  that  B.'s  account  waa  In 
arrears.  75. 

IL  When  the  taking  of  a  mortgage  to  eeewre  the  payment  of  a  prenntteer^  mei$ 
doee  not  euepend  the  remedy  on  the  neite.'\  The  principal  in  a  Joint  and  ssrr- 
eral  promissory  note,  after  the  same  matured,  ezeeuted  and  dallTeied  to 
the  payee  therein  a  mortgage  of  real  estate  to  secure  the  payment  ol  • 
certain  sum  of  money,  the  amount  of  the  note  being  indnded  and  refamd 
to  as  secured  by  note ;  the  mortgage  contained  a  covenant  on  the  part  of 
the  mortgagor  to  pay  the  money  on  a  day  therein  named,  but  no  provlrioa 
that  the  right  of  action  on  the  note  should  be  suspended.  AU,  that  the 
acceptance  of  the  mortgage,  which  was  merely  addhicoal  or  collateial 
security,  did  not  extinguish  or  suspend  the  remedy  on  the  note,  and  tht 
liability  of  the  surety  thereon  was  not  disckiaiged.  BremgU  ▼.  Bmeh% 
(Md.),  680. 

TAXATION. 

L  WaempUanfrom  —  lueeeemente  for  local  i$npro9emenUJ]  The  exemption  by 
statute  of  the  real  estate  of  charitable  institutions  from  taxation  la  oaly 
from  taxation  imposed  for  the  general  porposes  of  goremment,  and  does 
■ot  extend  to  taxation  for  local  improvementa.  Boeton  Seamm^'e  Wkitmi 
Soeiety  T.  Boeton  (Mass.X  1S8. 
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%  Of  eowUp  propertif.}  Liad  of  a  oountj  naed  for  eoontj  pnrpoaw  to  ex- 
empt from  all  taxation,  whether  Impoeed  for  public  pnrpoeeB  or  for  loeal 
improyements  of  a  publle  nature.  Wcreesi&r  v.  WareaU/r  (Maae.).  160, 
and  note,  161. 

t.  Aetian^hjf  taa-payer  to  rettrain  eoUeetion of  Am.]  A  tax-payer  cannot  aa 
■neh  maintain  a  salt  to  restrain  the  collection  of  a  tax,  or  the  application 
of  the  proceeda  to  the  porpoaea  for  which  it  waa  raiaed.  KUbowms  v. 
SL  M^  (N.  T.),  891. 

Jfbr  ii^ai  purpoH  tounu  majf  raiie  moMg  hif,    Am  Town,  09. 

TELEGRAPa 

1.  Condition  inUank  motoago  —  mUtake  in  tranmnittion^exConiofUabilit^.] 
The  sender  hy  telegraph  of  an  onrepeated  message  ,  which  ia  written 
upon  a  blank  of  the  company  haying  a  printed  heading  in  which  it  is 
specified  that  the  company  shall  not  be  liable  for  mistakes  in  the  trans- 
mission  of  any  unrepeated  message  beyond  the  amount  received  for 
sending  the  same,  cannot  recover  a  greater  amount  for  a  mistake  in  its 
transmission,  not  caused  by  gross  negligence  or  fraud.  Sedpath  v.  West- 
ern Union  Telegraph  Co,  (Mass.)  G9,  and  note,  72. 

8.  LiabilUy  for  negligence  —  condition  exempting  from  liability — Dckmage:] 
Plaintiff  sent  by  defendant's  telegraph  a  message  written  on  a  blank  con- 
taining a  printed  condition  exonerating  defendant  from  liability  for  errors 
or  delays,  from  whatever  cause  occurring,  in  the  transmission  of  messages 
sent  during  the  night,  at  one-half  the  usual  rates  (as  plaintiff's  message 
was).  The  message  was  in  cipher.  By  the  gross  negligence  of  defendant's 
servants  it  was  delayed.  Held,  (1)  that  the  condition  exonerating  the  com- 
pany was  unreaaonable  and  void,  and  that  therefore  defendant  was  liable; 
(2)  but  as  the  message  was  in  cipher,  and  the  defendants  entirely  ignorant  of 
Its  purport  it  was  liable  only  for  the  amount  received  for  transmission. 
Oandee  v.  Wettem  Union  Telegraph  Co.  (Wis.),  458. 

TENANT  AT  WILL. 
Bee  Ebtatb,  698. 

TOWN. 

J^  what  purpoee  mag  raUe  money.']  A  town  cannot  raise  by  taxation  or  by 
pledge  of  its  credit,  or  pay  from  Its  treasuiy,  money  for  the  expenses  of: 
8  committee  directed  by  a  vote  of  the  town  to  petition  the  legislature  for 
the  annexation  of  the  town  to  another  town.  Minot  v.  Inhahitante  of 
West  Boabwry  (Mass.),  68. 

TBADE-MABK 

1.  Medioal  phraeee — esoelutioe  tiss  of\    A  medicine  was  prepared,  consisting  of 
iron,  phosphorus  and  elixir  of  calisaya  bark,  which  was  named  '*  Ferro 
Phosphorated  Elixir  of  Calisaya  Bark."  Held,  that  the  name  could  not  b» 
protected  aa  a  trade-mark.    CaeuM  v.  Divie  (N.  T.),  283. 

8.  Combination  of  words,y  The  coupling  together,  in  a  new  eombinatlon.  or 
words  which  before  had  been  used  apart,  and  had  entered  into  the  oom- 
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mon,  or  identlfie  ▼ooftbuLuy*  does  not  give  a  right  to  the  exdnolvB  oae  oC 
such  oombination,  where  it  ie  tndieatiTe  not  of  origin,  maker,  «m  nad 
ownership  alone,  but  aleo  of  quality  and  other  cbaracteriatiot.  Id. 

8  Property  in  trade-mark,]  It  eeemi  that,  where  an  employee  originatee  and 
namee  a  medical  article,  but  acquiesces  in  the  appropriation  of  the  article 
and  its  uame  by  his  employers,  and  its  sale  to  Uie  public  ,by  them  under 
the  naiu<)  gi^en  the  article,  the  property  in  the  trade-mark,  if  a  Taiid  one, 
is  in  the  employers,  id 

i  7%«  ioor<U  **  gold  medal.  **  ]  The  words  "  gold  medal  *'  in  the  came  of  a  maa«r 
fact  u  red  article  cannot  be  protected  as  a  trade-mark,  whether  or  not  a  gold 
medal  has  been,  in  fact,  awarded  in  a  eompetitive  exhibition.  Ihyiar  ▼. 
OilUee  (N.  T.),  888. 

TRANSFER  OF  CAU8B. 
See  Rem OYAL  op  Burr. 

TRESPASS, 
in  biaeunff  ~  eoiUng  ttonse  on  atfjoining  property. )    See  Njiwahce,  S08l 

Bee  Damaoks.  526. 

IRUST 
infant  inuteu.  ]    Bee  Xmtaht,  182. 

ULTRA   VIRES 

Bee  CORFOBATIOR. 

USAGE  AND  CUSTOM. 

Usag«  and  custom  must  be  proved  and  determined,  as  a  qaestlon  el 
fact,  upon  the  trial,  and  proof  of  them  will  not  be  received  by  an  appellate 
court.  Mere  opinions  of  individuals  will  not  eetabUah  a  usage  or 
ifortfM  National  Bank  v.  National  Bank  (N.  T.),  806 

VENDOR  AND  PURCHASER. 
SmSalb. 

WAIVER. 
Bee  iNsmiAHcaL 

WARRANTY. 
See  Inbhraxck 

WATER. 
Bridge c9$rnm9iffM$ ri90r — abatement  rf.]    Am  NuiAAHd,  6. 
Boundary  an  art^fieial  ponds — aeoretian.]    Bee  Bouvdasi. 
durfaee  Watar.]    Bee  Mukicipal  Corporatioh. 

WHARF 
LtMUty  if  arnner  qf,  for  inyariee.]    Bee  Landlord  aj«id  Tui ajit.  886 
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wax. 

t  DwiM  WM^ruetkm  of  word  "  mone^."  k  tMiMor,  «ft«r  itMatc  TBiioofl 
iei(ftd«0,  fcave  **  khe  balance  of  mj  money  *'  to  Ida  mctlMr.  Udtd,  a  s:lft  of 
all  the  FMldue  of  hi«  oitate,  doth  real  and  pononal.    1%  rtf  MWir  (Gal), 

t  Legaeiei  payable  <na  oftnut  fund  upon  iho  death  of  ^eAMi  que  truel  —  efeei 
of  renunciation  ofeenlui  que  tiruai.}  A  tasutor  doTiflod  his  property  in 
tniBt  for  hifl  wife  fox  life,  and  after  her  death  to  paj  certain  iegaelee  to 
eharlties,  and  to  hold  the  residae  fox  the  nee  of  certain  of  hia  relative!. 
The  widow  elected  to  waive  the  proviaione  of  the  will,  and  take  at  In  cue 
of  inteetacy.  EM,  that  the  time  for  the  payment  of  the  legadee  to  the 
charitiee  wae  not  thereby  hastened,  and  that  each  charitiee  were  not  enti- 
tled nnti!  the  deceaae  of  the  wife.    Hinkley  ▼.  Bouee  of  Rtfuge  (Bid.),  617. 

%.  Deviee  —  Ufe  estate  withpoteer  to  appoint  the  fee^eaeouUon  of  powor.]  A 
testator  made  deviae  to  hie  wife  as  folio wi :  *'  All  my  real  estate  and  per^ 
■onal  proTMrty.  to  settle  all  debts,  and  expenses,  and  claims,  collect  all 
debts,  to  hold  ner  life,  and  to  dispose  of  at  her  death  at  her  pleasure." 
The  widow  conveyed  in  fee  simple  some  of  the  land  so  devised  to  her,  by 
warranty  deed  containing  lio  recital  of  her  title,  nor  evidence  of  an  Inten- 
ilon  to  execute  the  power.  UeUiJl)  that  she  had,  under  the  *jrill,  an  estate 
for  life  only,  with  a  power  lo  appoint  the  fee ;  (2)  that  the  power  was  noi 
executed  by  the  deed,  and  that  the  deed  therefore  psssed  only  an  estate 
for  her  life.  Qwere,  whetber  the  power  could  be  executed  by  deed,  ot 
whether  it  must  be  by  wilL    Dunning  v.  Vandueen  (Ind),  700. 

"  ifonsy."]    8e^  W.--.      S. 

-  Neeeeeary  ehargee:']    oee  Minoi  v.  Weet  Rubmn/,  9L 

"  Occupied."]    Bee  Ububancx,  117. 

*  Onalior  oUher,**]    Bee  Ihbuhahcs,  7& 

*  Oiker  ohmer]    Bee  £rnuj>iTioR,  111 
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PATENT. 

Wkm  foMdjy  of,  mof  be  que§Handd  in  8taie  court]  In  ui  Mtkm  bumffhi  ia  t 
Stata  oonrt  to  leoorer  the  price  agreed  to  be  paid  for  a  patent  right,  tlM 
defendant  maj,  for  the  purpose  of  showing  want  or  fiilnre  of  ooneldeiik 
tlon,  proTo  that  the  patent  ia  Toid  for  want  of  novelty.  Am  ▼.  Omrmkmri 
(Wis.),  418. 

POWERS. 
8e$  Will,  700. 

PBIMCIPAL  AND  SUBBTT. 

8i0  SUBSTT. 

PB0MI8S0BT  NOTE. 
Bte  NaearxABLB  IimBiniaMT. 

PlTBIilC  OFFICES. 

An  aeelgnment  of  the  salaij  of  a  pnbllc  offioer  before  H  k  taand  k  vali,  •■ 
agalnatpnbllepolkj.    BUmr.  Lawronee  (IX.  Y,),fM, 

PUBUC  POLICT. 
Omtmoit  agakieL]    8m  CovTRAon,  11. 

PUBLIC  SCHOOL. 
8oo  School. 

BAILBOAD. 

1.  Bndurupi  oorpormUon-^Uab&iiif  fir  ii^HoB  eamted  wkOo  imtk$ktmi»^ 
roct69orJ\  The  reoelTer  or  aaatgnee  of  a  railroad  compan j  appointed  in  In* 
iFolontaiy  bankraptcj  proceedings  Is  not  the  agent  of  the  corporation*  sa 
as  to  render  it  liable  for  injuries  caoised  bj  his  negligence  while  opeml- 
faig  the  load.    Meit  r.  Buffalo,  ete.,RRCh.  (N.  T.),  SOI. 

i.  — w]  A  railroad  corporation  was  thrown  into  involnntaiy  bankmptcy, 
and  the  road  was  operated  bj  the  assignee.  The  property  and  fkanchlses  ol 
the  corporation  were  sold  to  holders  of  bonds  of  the  road.  Before  the 
sale  was  confirmed,  and  while  the  assignee  was  operating  the  road,  plali^ 
tiff's  intestate  was  negligentlj  killed.  EM,  that  the  corpoiatlon  was  not 
liable,  lb. 

tb  Iffod  of  sale  of  road  and  flranokm.]  It  iessu  thai  the  pnrdiasers  at  an 
assignee's  saie  of  the  property  and  fkmnchlses  of  a  banhmpt  railroad  oat^ 
pozatlon  do  not  aoqnlre  the  corporate  entity  or  become  stockholden.  Jft. 

4  Flagman  at  roaa  orouing^^nogUgonee.]  Where  a  railroad  companj  has 
been  aocostomed  to  keep  a  flagman  at  a  crossing,  the  fact  of  his  absence 
or  withdrawal  does  not  excuse  a  traveler  from  the  chaige  of  n^llgenee 
In  omitting  the  ose  of  his  senses.  He  has  no  right  to  interpret  the  absenes 
as  an  assn  ranoe  of  safetj.  McGra'Ji  y.  N,  T.  OM.*  gu^  RROo.  (N.  Y.), 
880,  and  note, 


INDEX.  79? 


H  — — •]  Aooordlnglj  htU^  in  an  action  to  reooyer  damagea  for  ii^iuiea 
tained  laj  a  traTeler  at  a  croaBing,  that  the  reeeipt  of  OTidenoe  of  aneh  aui> 
torn,  and  that  the  flagman  was  abaent  at  the  time  of  the  acddent,  aa  a  dv^ 
enmatance  bearing  on  the  qaeation  of  plaintiff 'a  negligence,  waa  amir.  Hi 

D&magei  mi  loafing  <na,'\    8ie  Daicaobs,  108. 

LkMUif  qf,  far  aets  qf  mrvants,]    See  Mastbb  ahd  Sbrtaht. 

6m  CaKTITKR — NBGLIOBKOa. 

RAPE. 

IkfTM  qf  rmitiance.]  Upon  the  trial  of  an  indletmant  te  tape,  in  forclUy 
faviahing  a  woman,  the  court  refoaed  the  priaoner'a  nqneat  to  chatga 
the  Jury  that  thejr  maat  be  Batiafied  from  the  eyidenoe,  before  finding  tlia 
priaoner  guilty,  that  the  proaeeutrix  reaiated  him  to  the  extent  of  h«ff 
aUUty  on  the  occaaion.    EM,  error.    Piople  ▼.  Ddkrkng  (N.  T.\  MS. 

RATIFICATIOll. 
iJlf  §amMon  qf  d«Ml.]    iSM  Dxxd,  146. 
Cf  aeti  §f  ivmif.]    Qu  Ihsubajtcb,  684. 

REMOVAL  OF  817IT. 

(Mm  offoind  on  intoltefU  stMe.]  By  statute  of  Maaaachuaatta  a  diaputed  claim 
agidnat  the  inaolvent  eatate  of  a  deceased  person,  in  proceaa  of  aettlemant 
in  the  Probate  Court,  may  be  tried  before  a  jurj  in  a  court  of  common  law» 
Uke  proceedings  being  had  as  in  an  action  at  law,  except  that  the  Jodg^ 
ment  la  not  followed  by  execution,  but  ia  condnaiTe  aa  to  the  amount  to  b# 
allowed  Iqrthe  Probate  Court.  HM,ihBi  audi  a  suit  could  not  be  lemovad 
iDto  the  United  Statea  Cireuit  Court    Du  VitUr  r.  Efpkbtt  QtMm),  14L 

RIPARIAN  LAND. 
BiwiiiiiKw— ■tanlliin.]    AsBoubdabt. 

SABBATH. 

AfSUHDAT. 

HALARY. 
SmFubuo  OwwumB. 

SALE. 

1.  A^iUt  ^pmnkamrfrmt^frmMUni  myuIm.]  DefMidaata  eoBtraded  with  J. 
lor  gooda  and  sent  to  liim  their  notea  for  the  amount  of  the  purdiaaa. 
Bnbaequentlj  J.  purehaaed,  and  by  fraudulent  representationa  procured 
gooda  of  the  kind  required  from  plaintiflfs  and  delivered  them  to  defendi 
anta.  HM^  that  plaintiib  could  reooyer  the  gooda  of  defendant,  the  latter 
haying  parted  with  the  notea  upon  the  fkith  of  the  agreenant  of  J.,  and 
upon  hia  credit  alona.    Barnard  y.  CampbOl  (N.  T.),  90& 
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she  oaB  nudntain  aaoh  action.  2  0.&H.M»§24  If^inaii 
action  for  a  breach  of  marriage  contract,  she  can  recei^  damages 
for  seduction  also,  without  alleging  it,  she  can,  contrary  to  aU  roles 
of  correct  pleading,  eyidence,  and  practice,  sue  upon  one  canse  of 
action  and  give  in  evidence  and  recoyer  upon  two.  And  if  she  can 
write  them  in  the  same  complaint  or  paragraphs,  she  can  unite 
a  cause  of  action  upon  contract  with  another  founded  upon  a  tort 
In  3  Parsons  on  Contracts,  70,  it  is  said:  ''Whether  in  an  action 
to  recoyer  damages  for  the  breach  of  a  promise  of  marriage,  dam- 
ages for  seduction  may  be  recovered,  has  been  much  questioned. 
By  the  strict  rules  of  law,  they  should,  we  think,  be  excluded,  where 
the  plaintiff  was  in  actual  or  constrnctiye  service,  or  lived  in  a 
State  where  the  statute  law  gave  her  an  action  for  the  seductioii, 
and  not  otherwise;  and  the  weight  of  authority  seems  to  be  so.  ** 

If  this  is  good  law,  then,  as  our  statute  authorises  the  woman  to 
prosecute  an  action  for  her  seduction,  in  her  own  name,  it  would 
follow  that  she  could  not  recover  damages  for  seduction  in  an 
action  for  breach  of  marriage  contract.  But  we  need  not  decide, 
in  this  case,  whether  seduction  can  or  cannot  be  aUeged  uid  proved 
in  a  suit  for  breach  of  marriage  contract  All  that  we  need  decide^ 
and  aU  that  we  do  decide,  is,  that  under  a  complaint  in  such  oase^ 
which  contains  no  allegation  of  seduction,  evidence  of  that  fact 
eannot  be  admitted  to  enhance  the  damages.  See  Li  uB$jf  v.  Dmnp- 
My,  46  Ind.  34e. 
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AOOOMMODATION  NOT!. 
Om  Nmotiabis  iBiKBinmn,  Ml 

AOOOUNT  WTATBSD. 
B§e  LmiTATiov  or  Aononi 

AOCBBTION. 

860  BOUHDABT. 

ACTION. 

Againit  ^^t^^mSng  ammr  far  k^wry  oceoiiansd  £f  •  dtf$ct  im  •  ttruL}    Bm 
MmnoPAL  CoBFORATion,  603,  and  naie,  61(1. 

Sif  domtigtwr  agtrimi  carrier  ftr  Um  ofgoodt,^  /Sm  CABxno^  1Mb 

Jbrlorl la i0(f«.]    iSM Hubbahd  ahd  Wifb,  660. 

MnML  qf.]   86$  Brkacb  or  Pboxibb  ot  Mabbiaob. 

3h  r9»ur  mon^ifi  htlanging  to  munieipal  eofporaUam—uko  «My  Mi^.]    Hm 

MUVKIPAL  COBFOBATIOB,  178. 

ADMINI8TRAT0B. 
Bte  EviUJUiOBi 

AQENCT. 
IlrifliMIr ^%mk rtMiwii^ Wlb /or ^etUMm.]    /StoBABX^ML 

ALTERATION  OF  INSTRTTMENTB. 

Am  NBeOTIABLB  iBIfTBIIMBRTB,  90,  Uld  lM<i^  07. 

ANTE  NUPTIAL  OONTBACT. 
8b$  Conflict  ov  Laiti. 

APPEAL. 
Bte  Babbbuftct. 

ABRE8T. 
Bee  ExTBADinoBf  n7. 
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AB80N. 
Om  Gbdcuial  Law,  a 

ASSESSMENTa 


A88IQNMENT. 

Bif  pM^  ^fktr  ^  fiOmrt  mifairf.'[  An  awriguiMiii  of  IIm  Mluy  of  a  imbUt 
offioer,  befoio  U U oained, U  void  m  tgalaat  publie  polkj.  BUti^  Xov 
riiM#  (N.  T.)»  tm 

ATTACHMENT. 

4|Motlt/br,  tiAM  fiffUffil]  An  aflldaTit  for  ui  sttudunoiitMl  forth  thsttii* 
aflant  had  nooon  to  believe,  and  did  believe,  that  the  defeBduifbao 
■Migned,  or  \b  abbot  to  aasign,  anj  of  bis  property  with  intent  to  defraud 
hie  crediton/'— following  the  wordi  of  the  statnte.  EM,  that  perjoiy 
eonld  not  be  aeelgned  on  the  ai&daTit,  and  that  it  wae  therefore  inenfflclent> 
Jfittfr  T.  MwMtm  (WiiL),  461. 

AgminH  nMiifnal  htmkaJ}    8b$  Natiosal  Bahxs» 


AUTREFOIS  AOQUIT. 
.     8m  GramuL  Law,  40, 486, 648. 

BANKS. 

L  CkH^fUdcksck^wktU  c&rtiflcaiionin/9oh6$.']  A  cheek  wai  frandnlentlj  al- 
tered ae  to  the  date  and  name  of  the  pajee,  and  the  amoant  wai  raieed. 
The  pUintiH  bank  on  which  it  wae  drawn  certified  it,  and  afterward  paid  It 
to  defendant  bank.  In  an  action  to  recover  aa  for  monej  paid  bj  miitake» 
hM,  that  by  certifying  the  check,  plaintiff  bank  only  goaranteed  the  gen- 
nineneee  of  the  cignatnre  of  the  drawer,  and  that  he  had  aofficient  fonda 
in  bank  to  meet  it,  which  wonld  not  be  withdrawn;  and  that  plaintiff  bank 
wai  entitled  to  recover  of  the  defendant  bank.  Marine  Ifational  Bank  v. 
NaUonal  OUy  Bank  (N.  T.).  805  and  noU,  814. 

8.  LkMUyofhankreoeMhglHUef&rccU^iM  De- 

fendant received  of  plaintiff,  for  collection,  drafts  payable  in  another  State, 
and  sent  them  with  proper  instruetionp,  for  collection,  to  a  oorreapondent 
where  they  were  payable,  whom  defendant  believed,  after  dne  Inquiry,  te 
be  tnutworthy.  The  corrMpondent  converted  the  money  to  his  own  nse. 
IMt,  that  the  defendant  was  not  liable  for  the  amoant  of  the  drafta.  lkJ§ 
V.  BuUkerM  and  Bro9&n?  Bank  (Mo.),  668. 

8ie  National  Bahxb. 

BANKRUPTCY. 

1.  Arrett  afUir  oiffiMliiBafi^n.]  The  arrest  of  a  bankmpt,  after  the  a4JndlcatloB 
of  bankmptcy,  upon  a  warrant  issued  before  that  adjudication  under  the 
U.  8.  Stot.  of  1867,  ch.  176,  %  40,  is  unauthorised  by  law,  and  a  bond  given 
to  proeuie  release  from  such  arrest  is  void.     JJekm'  v.  Psofs  (Mass.),  168. 
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IL  iyV0(  on  proeeMngt  in  State  court — Appeal.]  After  (be  reoorerj  of  a  J od^ 
ment  In  the  New  York  Sapreme  Codrt,  and  an  appeal  to  the  General  Term, 
the  defendant  was  declared  a  bankrupt  on  his  own  application.  Held,  thai 
the  defendant  had  a  sufficient  interest  in  the  case  after  his  bankruptcj, 
to  sustain  a  further  appeal  to  the  Court  of  Appeals  of  the  State,  the  assignee 
in  bankruptcj  not  having  intervened  in  the  case.  Sanford  r,  Stutford  (N. 
y.),  906,  and  noU,  207.) 

Il  What  righi  i(f  aeHon  paaee  by  aeeignment.]  A  right  of  action  for  malieloiw 
abuse  of  legal  process  does  not  pass  to  the  assignee  by  an  assignment  ia 
bankruptcy.    Noanan  r.  OrUm  (Wis.),  441. 

Bmnkrypt  earparaHan  n44  liable  for  negligenee  qf  Ui  incrfesr.]    Bee  Baiit 

BOAD,90L 

BBTTERMENTa 
Ameemmntefit,]    See  Taxation,  158, 169. 

BILLS  AND  NOTES. 
See  NsGonABLB  iNnnmannn. 

BILL  OF  PARTICULARS. 

A  eutiem  ^erim,  eon.}    In  an  aetion  of  erim,  eon,,  the  appUeatioii  of  defsadaal 

lor  a  bill  of  partleolars  was  refused  on  the  gionnd  of  want  of  power  Is 

gmnttbebilL    BM,enoTon  appeaL    The  oonrt  below  bad  tbe  power 

to  giant  a  bill  of  particulars,  although  the  granting*  or  ref  nsiiig  tborsol, 

dlseNtioaaiy.    TUUm  t.  Beeeher  (N.  Y.),  887. 


BOUNDARY.. 

BlptiirimmUmd'^aeereiionJ^rom  art{/kial body ((f water.]  Thebooadaiyllaoel 
land  bordering  on  an  artificial  pond  was  expressed  in  the  deed  tbereof  Is 
commence  at  '*  a  stake  near  the  high  water  mark  of  the  pond,"  and  torn 
tbence  "  along  the  high-water  mark  of  said  pond  to  the  upper  end  of  said 
pond."  Held,  that  the  boundary  line  was  fixed  and  permanent,  and  thai 
the  grantee  was  not  entitled  to  any  accretions  or  land  left  dry  by  the  pond 
needing,  although  the  gradual  and  imperceptible  resnlt  of  natural  eanssib 
It  would  have  been  otherwise  had  the  deed  not  pormanantly  fixed  tlM 
boondaiy.    Oeokr.  M6Chire(^.Y.\270. 

BREACH  OF  COVENANT. 

See  COYKNAHT. 

BREACH  OF  PROMISE  OF  BiARRUOB. 

1.  Bewieai  of  aeHon  for,]  An  action  for  breach  of  promise  of  marriage  cuuMl 
be  reriTod  against  the  executors  of  the  promisor,  under  a  statute  allowing 
aetions  **  upon  contracts  "  and  "  for  wrongs  to  property  rights  or  interesti/' 
to  be  revived.     Wade  v.  Kalbfleieeh  (N.  Y.),  260. 

S.  Damagee  —  Seduction^  Where  the  statute  gave  a  woman  right  of  aetlan 
lor  her  own  seduction.  Held,  that  such  seduction  could  not  be  given  In 
evidence  in  an  action  by  her  for  a  breach  of  promise  of  marriage,  to  mt 
lianoe  the  damages*  onlees  it  was  alleged  in  the  eomplaint 
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lb  Qwwfi.]    WImUmt  flsdnelloA  ooold  be  alleged  and  proved  Im  ai 
bnaob of  oommello many.    Oitev t.  JfeJEmiuy (bd^X TOOL 

BRIBERY. 
5m  BunnoH,  488. 

BRIDGE. 


BURDEN  OF  PROOF. 

BURGLART. 
Hdiw^tftw  <f Fr¥pir%.3    5m  CBDcar al  Law,  81 

BURIAL. 
4f.]   AiInoimM.881 


CARRIER. 

oraooDs. 

L  iteileii  fly  aewi^ywjr  ^peedk]    A  eonsigDor  wbo  deUven  gooda  to  a 

oaa  matntatn  aa  aeUon  of  eontTaet  againatbim  for  their  loaa,  if  tfaeve  la  bo 
rdatiott  between  tbe  carrier  and  tbe  oonalgnee  other  than  thai  wUdi  !•• 
anlta  from  the  carrier'a  poaaeaaion  of  the  goods ;  and  in  andli  aedoii  can 
reeorer  the  fall  Talne  of  the  property,  althongh  it  be  the  property  of  the 
eooaignee,  if  no  action  agalnBt  the  carrier  has  been  eommeneed  bj  the 
eoneignee ;  and  will  hold  the  proceeds  in  trust  for  the  eonaignee'a  indem- 
nltj.    FUm  T.  WstUm  EaUroad  Go.  (Maes.)  128. 

IL  LttmrmMaii  earrior^^dsUioer^  to  sueueding  earri&r.]  Where  a  carrier 
aeeepta  goods  for  carriage,  directed  to  a  place  bejond  the  terminna  of  his 
route,  the  law,  in  the  abeence  of  speda]  circumstances,  impliee  an  unde^ 
taking  on  his  part  to  dellTer  them  at  the  end  of  his  route,  to  the  next  ano- 
ceedlng  carrier,  and  if  he  does  not  so  deliver  them,  or  tender  them,  he  is 
liable  for  anj  ii^jurj  happening  to  them.    Baw9(ni  t.  BbUemd  (N.  Y.),  884 

8b  — -^.]  Defendant  recelTed  goods  directed  to  a  point  bejond  its  Une,  and  to 
which  the  G.  railroad  was  the  customary  carrier;  oouTejed  them  to  its  te^ 
minus,  and  without  dellTerlng  or  tendering  them  to  the  G.  railroad,  atored 
them  in  ita  warehouse,  where  thej  were  subsequentl j  destroyed  bj  fire. 
In  an  action  for  their  value,  defendant  claimed  that  it  waa  excused  from 
deliTcring  the  goods  to  the  G.  railroad,  because  (1)  said  road  would  iiot 
receive  goods  unless  the  shipper  would  accept  a  receipt  exempting  said 
road  from  liability  for  loss ;  and  (2),  by  a  custom  of  defendant's,  goods 
carried  by  it  and  destined  for  points  on  the  G.  railroad,  were  detained 
until  they  gave  notice  to  consignee,  and  received  instructions  aa  to  Bonding 
them  by  that  road,  and  such  notice  was  given  in  this  case,  but  the  goods 
were  deetroyed  before  direction  had  been  given,  HM,  that  neither 
ground  excused  the  defendant,  and  that  it  was  liable,  lb. 
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OfT  PABsnreKiuL 

L  hl^nrjf  U  pmmM^  1rm9dlmg  tfn  Bmktap  ^  viekMoncfkm.]  FlalntliT,  having 
paid  his  fore,  went  on  boud  defendant's  peesenger  eteamboat  at  New 
Totk,  on  Snndaj,  intending  to  take  a  pleasure  ride.  While  the  boat  was 
Ijing  at  the  dodE  the  boiler  exploded,  the  steam  having  been  permitted  to 
leaeh  a  greater  pressure  than  was  allowable  bj  the  inspector's  certificate 
nnder  the  Act  of  Oongress  of  1871.  Udd,  that  the  fact  that  plaintiff 
was  traveling  lor  pleasnre  on  Snndaj,  in  violation  of'  a  statute  of  th« 
State,  did  not  prevent  his  recoverj  for  injnries  received  bj  him  in  conse- 
qvMMO  of  the  explosion.    OarroU  v.  SkUen  Jdand  R  B.  Co,  (N.  Y.),  ^1. 

%.  LiMJHif  €f  carrier  far  ii^fwriei  eawsd  by  explddan  of  deam  boiUr,'\  Do 
fandant  was  liable  under  the  Aet  of  Congress  for  the  consequences 
of  a  use  of  a  higher  pressure  of  steam  than  the  inspector's  certificate 
allowed,  notwithstanding  one  cause  of  the  explosion  was  a  latent  defect  in 
lbs  boUer,  which  reasonable  caution  and  examination  would  not  have 
wvealed.  The  negligence  of  the  engineer  in  such  case  is  attributable  to 
the  master  and  owner  of  the  vessel.  lb. 

C  SmRraad — teparato  ear  for  teamm—rcgvkaianB.]  A  regulation  of  a  rail- 
road  eompanj,  setting  apart  one  car  of  each  passenger  train  for  women 
and  the  men  accompanying  them,  is  reasonable.  Ba$9  v.  ChieoffO  db  North- 
wmUm  Bg.  Co.  (Wis.)  405. 

7. ,"]    If  there  be  no  sitting  room  in  the  ordinaiy  passenger  cars  for  men 

exdnded  bj  the  regulation  from  the  car  for  women,  and  there  \sm  room  to 
seal  them  in  .the  latter  car,  it  is  the  dut  j  of  those  having  diarge  of  the  train 
eltherto  admit  them  to  such  car,  or  to  make  room  for  them  In  the  ordinarj 
cars  bj  admitting  others  to  tlie  women's  car.  lb, 

IL  — .]  Where  a  man  is  unable  to  find  a  seat  in  the  ordinary  cam  and  is  hot 
furnished  with  one  within  a  reasonable  time,  by  the  officers  of  the  train,  he 
may  enter  the  women's  car,  provided  there  be  a  seat  for  him  there  and  he 
can  enter  peaceably  and  unforbidden,  and  he  is  entitled  to  remain,  unless, 
furnished  with  a  seat  elsewhere ;  but  he  has  no  right  to  attempt,  by  force, 
to  enter  the  car.  lb, 

t.  Btipmlaiione  againet  UMUty  for  negdgenos — drooonf  P**^'\  Plaintiff  was 
Injured  by  reason  of  defendant's  negligence  while  he  was  traveling  on 
defendant's  railroad,  in  diarge  of  cattle,  upon  a  drovem'  ticket,  which 
stipulated  that  defendant  should  not  be  liable  for  any  injury  to  plaintiff, 
whether  by  Its  negligence  or  otherwise.  HM  (1),  that  the  stipulation  wai 
not  a  defense  to  an  action  for  the  injuries ;  (2),  that  plaintiff  was  a  pamen- 
gar  lor  hire.    Ohio  d  MuMtppi By  Oo,  v.  silby  0^^)*  710* 

1€L  — -*•]  A  common  canler  cannot  by  contract  exempt  himself  from  liability 
lor  loss  arising  from  negligence  on  his  part.  K. 

CERTIFIED  CHECKS. 
See  Bajix,80S. 

CHECK. 
QmMMaH$n  ^.]    5mBahx,80B. 
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dBOUMSTANTIAL  BVIDENCB. 
ifilM  BmniioB. 

CIVIL  BIOHTa 
&fmmi  mkotk  fir  dotmti  MUntL]   8e$  Oaati'iTWUMUL  Iaw» 

COLLATERAL  SECUBITT. 
M9rt09i$9hmm9mmr§weU^    Am Mobtoaob,  86, and  iMii,9L 
AmommodaUtm  iMfi  «•.]    Am  Nbootxablb  ImrBinaBiiT,  OO. 

COMMON  GABBIER. 
Am  Cabbixb. 

CONFLICT  OP  LAWS. 

AmH wuffHui tmiMtati^  Ab ante-nnpthJ eontnet, entered  into  lietw^ea  mkae 
iMBd  wImnm  demlcOe  wm  1b  North  OaroliDa,  and  a  wtfe  wlioee  domleUe 
WM  Ib  New  York,  aad  whieh  was  duly  legieteied  1b  New  Tork,  bat  Bot  1b 
Noffth  OuoUbb,  hM  food  against  the  eredltoni  of  the  hnabaad,  although 
the  |>wpertj  was  lemored  to  North  Carolina,  and  ohanged  from  what  H 
origlnaUy  was  when  the  contract  was  signed.    HiokM  r.  Skinner  (N.  C.)»  16L 


CONTRACT. 

FMiopeUeg — agreement  noi  to  bid  fir  a  gopemmeni  eentraei,]  Plalntiir  and 
def endaat  agreed  aot  to  bid  against  each  other  for  a  go^remment  contract 
to  be  giiren  to  the  lowest  bidder*  and  to  share  the  profits  of  Uie  eontraci 
when  given  to  one  of  thenu  The  contract  having  been  awarded  to  de- 
fendant, heid,  that  plaintiff  could  not  maintain  an  action  against  defend- 
ant lor  an  aooonnting  of  the  profits,  the  contract  being  against  pBblls 
policgr  and  void.    Sing  t.  Winanie  (N.  C),  11,  and  naie,  IS. 

Am  Cobtlict  or  Laws,  16. 

Ib  eeneeg  imnd — meaewre  ef  damage  for  ftfWMA  o/.]    Am  Damagbs,  678. 

CONSTITUTIONAL  LAW. 

1.  hiUffmimrriaigeef  «sMfiM  and  negroee^  A  statute  staking  the  Intormarrlage 
of  whites  and  Begroes  a  erlmlnal  oflbnse  Is  nnconstitntional.  Bwme  t. 
The  suae  (Ala.),  81 

%  (XeU  righU — eeparaie  eehooU  fir  eohred  ekUdren.]  A  sutnte  establishing 
separate  f^fstems  of  schools  for  white  and  colored  children  is  not  in  t1o> 
lation  of  the  fourteenth  amendment  of  the  constitution  of  the  United 
Btetes,  and  were  appropriate  schools  for  colored  children  are  maintained, 
snch  children  maj  be  lawfully  excluded  from  schools  established  for 
white  children.     Ward  t.  Flood  (Cal.),  405, 

8  Separate  eehooU  fir  colored  ehUdren.'i  The  constitution  of  Indiana  proTided 
that  '*the  general  assemblj  shall  not  grant  to  any  citisen,  or  class  of 
dtlaens,  privileges  or  immunities  which  upon  the  same  terms  shall  not 
equally  belong  to  all  citiaens/'  and  It  la  made  the  duty  of  the  general 
assembly  to  '*  provide  by  law  for  a  general  and  uniform  system  of 
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ttOBMhooUi  *  *  oqnalljopeiitoftlL''  The leglaUtiira pMsad  a  sUtaU 
tfUbliahlsg  ■epaiate  sckoob  for  oolorad  children,  hATiiig  all  tlM  righto 
and  privilflgaa  of  other  Bohools.  HM,  not  in  TioUtion  of  the  oonatlt» 
tion  of  the  Stote,  nor  of  the  United  States.    Otn^  t.  Carter  (Ind.X  788. 

4  Bteand  ofmrn^  intmaMd  p«iiiSiAfiMia/?r.]  A  sutnte  providing  that  a  penoa 
■hall  be  subjected  to  an  increased  punishment  upon  oonTiction  for  a 
second  offense  is  not  in  violation  of  a  constitntional  provision  that  no 
peiion  shall  be  twice  put  in  Jeopardj  for  the  same  offense  PsopZs  v. 
A8ia«y(OaL),401. 

A  Xseol  €|pKpf»  lotft.]  The  power  to  make  laws  cannot  be  delegated  by  the  legls- 
klnre  to  the  people  of  the  State,  or  to  an j  portion  of  the  people ;  nor  caa 
the  legisUtnre  enact  that  a  law  shall  take  ellbct  provided  tiie  people  of 
the  State,  or  of  a  dhitiiet,  shaU  vote  in  fkvor  of  it.  iSv  parte  TTaA  (OaLX 
485,  and  note,  485. 

€w  — .]  A  statute  empowered  townships  to  decide  bj  a  popular  vote 
whether  or  not  the  sale  of  spirituous  liquors  should  be  allowed  within 
their  predacts  —  such  vote  to  be  taken  at  a  special  election  to  be  called, 
ea  petition,  bj  the  board  of  supervisors  of  the  coantj.  AM,  aacoasti- 
tatlooaL  Ih. 

\  -»— b]  flwaMtf,  that  the  legislature  could  delegate  to  a  dnl j  formed  towa 
government  the  power  to  regulate  or  prohlMt  the  sale  of  spirituous  liquot 
within  the  town.  Jb, 

As  SVATOTB.  88. 

CONTRIBUTORY  NEQUGBNGB. 
•Sm  NBQueaNCB. 

CORPORATION. 

* 

1.  LkMUiffaT  mMrimi  prsiMiiKsfi.]  A  railroad  corporation  is  not  liable  lor  a 
amUdous  prosecution  instituted  bj  one  of  its  officers  against  an  employee 
lor  alleged  embenlement  of  its  funds,  such  prosecution  being  uUra  ^riru. 
GUUU  r.  MUtauH  VaOe^  B.  B.  Co.  Oio.)  WS 

%  When  UabU  an  eontrmoU  iittra  stfrss.]  Where  acorporation  enters  into  a  con- 
tiact  vUra  etfres  and  the  other  part j  in  reliance  thereon  and  in  ezecutioa 
thereof  expends  monej,  the  corporation  is  liable  on  the  contract,  provided 
It  be  not  in  violation  of  its  eliarter  nor  prohibited  bj  law.  State  Board 
▼.  mkene  »reei  By.  Go.  (Ind.)  708. 

i.  LkMUg  tff  for  JhxndvtefU  aete  of  Ue  agente — frcMduteiU  ieeue  ofetock  by 
trauufw.]  The  treasurer  of  a  privfite  corporation,  whose  duty  it  was  to 
ianie  certificates  of  the  stock  of  the  corporation,  fraudulently  issued 
certificates  regular  in  form,  but  not  representing  any  real  stock,  and 
pledged  them  to  secure  money  borrowed  by  himself.  Hdd,  that  the  cor- 
poration was  liable  to  the  pledgee,  who  had  no  notice  of  the  fraud  foi 
the  aoiount  lent  by  him,  with  interest  Tofoe  v.  Parkerelntrg  B,  B,  Oa. 
(Md.).540. 

Me  €f,  ^  bankrtiptey^  right  qf  pwrehaeer  ]    See  Railboad,  801. 
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OOBTa 

II  a  cndilor,  aftar  oonkmandDg  aa  letlon  to  reooror  his  debt,  aeeepto  pajsMal 
•f  tbe  amoant  dae,  he  eaaaol  piooeod  with  the  aetloa.  to  reooTer  eoita 
QMmr  ThrukSmg MmeMM  Compmi^  Y.8mith(WhL\  4M. 

COUNTY. 
Umd  qf,  mmmptfnm  f — rfiwi.]    A0  Tazathw,  160. 

O0URT& 

MmmfMrng  aMMftfr  ^  wwi  q$  wUnem.]  TJpoa  the  trlel  of  aa  iadietment,  oaa 
of  the  memben  of  the  ooart  was  examiaed  m  a  witneee,  without  objediea 
froiB  either  part j.  Hdd,  that  the  eoart  did  aot  therehjr  loee  Jorledlckioa ; 
hot  mmbU  that  It  wae  aa  Irregalaritj  which  would  have  Jaetlfied  settia^ 
Mide  a  eoBTletloa,  had  objection  been  made,  aad  exoepilon  taken,  aa  them 
was  not  a  gafident  court  without  the  member  thus  examined.  PsopU  ▼. 
IkkHmg  (N.  Y.),  MA. 

COVENANT. 

L  Agtmd  inemmbranM'^brmKhof — right  of  tM|f.]  Land  waa  oonTejed  wlft 
eorenanta  of  title,  and  against  incumbrance.  The  land  waa  at  the  tloM 
•abject  to  the  right  of  way  of  a  railroad,  and  alao  of  a  highwaj.  MM^ 
that  there  waa  a  breach  of  the  contract.    Bwk  t.  iTfttf,  (lad,),  781. 


CRIM.  CON. 
8u  Bill  of  Pabticulara. 

CRIMINAL  LAW. 

L  BfMtmM  —  ciromajtoncM  tending  to  thaw  gyiU,'\  At  a  coroner'a  Inqued 
upon  the  bodj  of  a  person  found  dead  it  was  proved  that  defendant  had 
.  said  that  the  deceased  was  aoddentall j  burned  to  death,  and  tliat  alio,  de- 
fendant, had  burnt  her  hand  trying  to  put  the  fire  oot.  Defendant  being 
then  In  custody  upon  suspicion  of  having  murdered  the  deceased,  was 
ordered  by  the  coroner  to  show  her  hand,  which  she  did  and  which  appeared 
to  be  unii^ured.  Bdd,  that  evidence  of  such  fact  was  admissible  upon  the 
trial  of  defendant  for  the  murder.    8taU  v.  Garrett  (N.  C),  1. 

%  Armm^^  indidtnent — awnenhip  of  property,]    In  an  indictment  for  arson, 

the  ownership  of  the  property  is  well  laid  in  the  widow  of  the  deceased 

owner,  who  had  occupied  and  used  the  same  since  her  huBband's  death, 

although  there  were  living  heirs,  and  no  dower  had  been  allotted  to  her. 

.     State  V.  Gailor  (N.  C),  3. 

lb  Burglary  —  deecriptian  of  property,]  In  an  indictment  for  buiglaxy,  the 
building  entered  was  described  as  *'  the  property  of  the  estate  of  L./'  who 
was  a  person  deceased  before  the  offense  was  committed.  SMt  suffldeal 
And&r9on  v.  The  State  (Ala.),  86. 

4  Larceny — dog,  not  the  eubfeet  qf.]  There  Is  no  such  property  In  dogs  at 
makes  them  the  subject  of  larceny.     Ward  v.  The  Stale  (Ala.),  81. 

IL  — *.  Cf  loet  goods,  byJind^J]  The  finder  of  lost  goods,  who,  at  the  time  of  flni 
taking  them  into  his  possession,  lias  a  felonious  intent  to  appropriate  theni 
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to  hU  own  use  aad  to  depriye  tho  owner  of  them,  and  then  knowB  or  hM 
w— OB>ble  means  of  knowing  or  aeoenaining  who  ie  the  owner,  is  gniltj 
of  laroenj.    OommoMbMth  t.  TUu9  (Ma88.X  188,  and  note,  UO. 

IL  MMenoe.]  On  an  indictment  for  larceny  of  goods  foand«bj  the  defendant, 
the  bill  of  exceptions  stated  that  eyideno^was  admitted  to  show  wliat  the 
defendant  said  and  did  abont  the  propertj  and  his  possession  of  it,  subse. 
qaentlj  to  the  original  finding  and  taking,  for  the  sole  purpose  of  preying 
the  intent  with  which  he  originallj  took  the  property  into  his  possession, 
at  the  time  of  finding  it.  What  the  acts  and  admissions  were  was  not 
stated.  HM,  that  the  defendant  had  no  ground  of  exception  to  the  ad- 
mission of  the  evidence.  lb. 

7.  VMaiian  of  a  tiatwU  irreguiarlif  paued.]  Defendant  was  convicted  of  viola- 
tion of  a  statute  which  appeared  not  to  have  been  passed  in  conformitj 
to  the  requirements  of  t^e  constitution.  HM,  error.  Moody  v.  8UUe 
(Ala.X2a 

IL  Steape — rights  of  prisoner  aflsr.]  A  prisoner  was  tried  for  felon j  and 
found  guilty,  and  then  made  his  escape.  Bold,  that  an  application  for  a 
mandamus  to  compel  the  sealing  of  a  bill  of  exceptions  must  be  denied. 
Psople  V.  Genet  (N.  Y.),  816. 

It  -^.]  A  prisoner  in  criminal  proceeding  can  take  no  action  before  tho 
court  where  he  has  escaped  out  of  custody,  and  still  remains  at  large.  Jb, 

IOl  AtUreftfis  aequU — indieiment  charging  separate  offenses  —effect  of  convic- 
tion as  to  only  one  —  i^ew  trial.'\  Upon  the  trial  of  an  indictment  charging 
both  burglary  and  larceny,  the  prisoner  was  found  guilty  of  the  former 
The  Judgment  was  reversed  on  error  and  a  new  trial  was  had  upon  the 
same  indictment,  when  the  Jury  found  a  verdict  of  guilty  of  larceny 
and  were  discharged.  Held,  (1)  that  the  first  verdict  was  an  acquittal 
of  larceny,  and  the  second  verdict,  therefore,  a  nullity;  (2)  that  the  Jury 
ought  to  have  found  a  verdict  as  to  the  burglary,  and  their  discharge 
without  doing  so  operated  as  an  acquittal  of  the  burglary.  Bdl  v.  The 
Btaie  (Ala.),  40. 

11.  Autrefois  acquit — rdtibery  and  larceny,]  Defendant  was  indicted  '*for 
robbery  In  the  first  degree,"  t^bich  was  a  sufficient  indictment  for  larceny. 
Upon  the  trial  the  jury  found  him  guilty  of  robbery  '*in  the  second 
degree."  The  verdict  was  set  aside,  as  there  were  no  degrees  in  robbery. 
Subsequently,  the  defendant  was  again  tried  upon  the  same  indictment 
and  convicted  of  larceny.  Held,  error ;  as  the  defendant  could,  upon  the 
first  trial,  have  been  convicted  of  either  robbery  or  larceny,  but  was  law- 
fully convicted  of  neither,  the  verdict  operated  as  an  acquittal.  8tate 
V.  Brannan  (Mo.),  648. 

IS.  AtOr^ois  acquit  —  discharge  of  Jury,]  An  indictment  for  murder  was 
regularly  brought  on  for  trial,  a  jury  impaneled  and  sworn,  evidence 
introduced,  and  the  case  submitted.  After  the  Jury  had  considered  of 
their  verdict  for  nearly  four  days,  the  court  ordered  the  sherifif  to  inquire 
of  them  if  they  had  agreed  upon  a  verdict.  They  replied  that  they 
**  had  not  and  could  not  agree  upon  a  verdict,"  which  reply  was  reported 
to  the  court,  whereupon  the  court  adjourned  for  the  term.     Held,  that 
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the  prooMdingft  of  ih«  oonii  wi«re  irregular,  and  operated  aa  aa  aeqalttal 
of  the  defendaai,  and  a  bar  «o  a  leooiid  trial  lor  tbe  aauie  oflbnae.  Pmpk 
▼.  Oag0  (PkL),  480. 

A  ttatuie  iner^ming  tk$  puniUhmeni  far  mwtiA  of  mm  if-  wimftfafiipwa/j    Am 

OoaWITUTIOBAL  LAW,  401. 

5m  Bbgafb  ;  Ratb^  Ml. 

CROPS. 
JUf  ^.]    Am  CtaiATum  of  Fbauim,  601. 

CUSTOM. 

5m  Uaiaa  ahd  Cinmni»  MB. 

DABfAGBS. 

1.  ilMtMwwf  €f  la  fflytfnf  o«<  ra0ioay— pfvipooMM  rfaat^pM— fSMntyfty  tfik 
^Mry.]  In  an  aotlon  agalnat  a  railroad  oorporatkm  for  tbe  eoDiiractkNi  of 
It!  road-bed  in  such  a  manner  aa  unneoeiiarU  j  to  torn  tbe  eanent  of  a 
■tream  against  the  plalntUTa  land  and  waah  awaj  bla  Mil,  tbe  plaintiff 
maj  recoTor  for  proepectlTe  aa  well  aa  paat  injory;  and  a  reooverj  of 
proapective  damagea  will  bar  an  action  for  subaeqaent  damage,  thoogii 
eauaed  bj  an  onnanal  freabet.  FouiU  t.  New  /Zoem  ojid  JfatHamjilait  Ox 
(Maas.)  106. 

%,  Mtemi/re  of^  in  iretpam  Jbr  mMng  and  tartf/ino  moaif  eooL}  Aetlon  te 
treapaaa  for  digging  and  earrjing  awaj  ooal  tern  Uie  plaintiff  *a  land. 
IML^  tbat  tbe  meaaore  of  damage  waa  tiie  Talne  of  tbe  ooal  after  it  waa 
aoTored  and  beloie  it  waa  oanied  oat  of  tbe  mine.  BofrUm  Ooal  Oo.  t. 
Ooa  (Md.),  625. 

t  Onhrsaeh€fcotUrmoiioeonooifiand]  Inaa  aodoa  bja  sendee  to  reooter 
damagea  for  breaeb  of  a  contmet  to  eonvej  land,  tbe  meaanre  of  damage 
la  tbe  diffbrenoe  between  tbe  price  agreed  to  be  paid  and  tbe  Talne  of  tbe 
land  wben  tbe  breaob  occurred,  witb  intereat.  EirkpaMok  t.  jDomaimf 
(Mo.),  678,  and  noie,  687. 

JkaoUonforbroaehofpromioBtomarrp.    5m  Bbba0k  <Hr  Pbokisb  ov  Mim- 

BIAOB. 

In  aetionhifhtubandfor  in^urptow^o,]    5m  Hiobwat,  48SL 
Jn  aeUon  againti  raUroad.]    5m  Mabtkb  ahd  Ssbtaut,  604. 
MtaounqftinaotionagainM  TdegraphOo,]    5mTblbobafh. 

DEED. 

MaHftcoHon  <tf,]  An  onantboriaed  ezecntion  of  a  deed,  eltber  of  a  partnerablp 
or  an  IndiTidnal,  maj  be  ratified  bj  parol.  Eblbrook  t.  Ohamboriin  (Maaa) 
146. 

DELIVERT. 

Wkai  roctipi  and  ooeopianM  omgkAent.]    See  Statutb  ov  FkainM»  8781 

DEMAND. 
5m  NmioTiABLB  iRBTRinanraa. 
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DERBUOTION. 

iSli  BOUHDABT. 

DEVI8S. 

iSliWiLiL. 

DOWSR. 

S.  IhtinuUon  itf  d««i  By  AuitoiMl.]  Land  wm  vmyftjtA  to  a  huabuid,  bat 
•Itttrwaid,  and  before  It  was  recorded,  the  deed  waa  deetroyed  bj  hla  direc- 
tion. lUtd^  that  after  hla  death  his  widow  waa  entitled  to  dower  in  tho- 
Uad  ao  conTeyed.    JMimmi  ▼.  JfiUtr  (Ind.X  609. 

%  VighX  ^.  9fUfr  dtOTM  againtt  widow  for  apecffio  p&9jbrmafno§  of  huAand^o^ 
oeniraet,']  The  owner  of  land  eontraeted  to  aeil  it,  bat  died  before  tho 
■ale  waa  completed ;  an  action  for  Bpeeilie  performance  waa  brought 
Sfainat  hla  widow  and  heira,  and  a  decree  obtained  accordlngl j.  HMp, 
that  the  widow  waa  not  ealopped  to  daim  dower  in  the  land.  Oradif  ▼. 
JfbCMU^  (Mo.)^  071 

DBOyERS*  PASS. 
8m  Cabbikb,  719. 

ELECTION. 

Brlbmrif^^oring  to  porform  tho  duHo$  of  an  offioo  for  km  than  Mtory.]  ▲ 
candidate  for  a  eonnty  office  annoanced  in  a  drealar  to  the  Totera  and  tax 
pajera  that  he  waa  willing  to  diacliaige  the  dutiea  of  the  office  for  a  leia- 
aalary  than  that  eatabliahed  by  law.  Hdd,  that  sach  offer  waa  illegal,  and 
that  Yotea  inHaenced  bj  it  ahoald  be  rejected.  BiaU  t.  Pwrdy  (Wia.),  48S. 

EQinTY. 
Dmrm  agamui  inAvit.]    8m  Invaiit,  163. 

ESCAPE. 

JWtfffM*  of^  Defendant  and  two  othera  were  Jointly  indicted  for  robbery. 
Upon  the  separate  trial  of  defendant,  hM,  that  eyidence  of  an  attempt  by- 
one  of  the  other  priaoners  to  eacape,  after  ,they  had  all  been  arrested  to* 
feiher  and  were  being  taken  to  Jail,  waa  inadmlaalble.  PoopU  t.  Btanlogt. 
(CaL),  401. 

BlgkU  ^priootmr  €^Ur,'\    8m  Criminal  Law,  815. 

ESTATE 

fbfWHK  at  wQl — mining  agrmmoni,']  A  granted  to  B  the  right  to  enter  opo» 
hla  land,  and  to  mine  and  remove  coal  and  other  minerals  therefrom  "  dor* 
fakg  the  continuance  of  the  agreement,"  and  to  erect  all  needful  baildinga 
for  that  pnrpoae,  paying  to  A  a  certain  price  per  ton  for  the  mfnerali 
taken ;  and  it  was  agreed  that  B  should  have  the  right  to  cease  mining 
and  to  remove  his  building  at  any  time.  Held,  that  B  took  an  eatate  at 
win,  determinable  at  the  will  of  either  party.  Knight  ▼.  Indiana  Goal 
amd  Iron  Oo.  (Ind.),  693. 
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B8T0PPSL. 

M%  ^andnei  —  wkm  $kmif  Miopped  b^  r^prmmUation§  on  ntfMon  miU.'\ 
Whera  the  def enduit  ^vfts  ladaoed  to  pnrehAie  oertftin  real  property  by  the 
wproeentatioiui  of  the  plAlntifT,  at  the  time  deputy  ihefiff,  that  there  were 
BO  liens  on  the  eune,  when  at  the  time  the  deputy  gherfff  had  in  hie  handa 
an  ezeeutkm  binding  the  property,  or  it  waa  in  the  handa  of  the  aheilff, 
within  the  knowledge  of  the  deputy,  who  purchaaed  the  same  when  aold 
under  the  ^xeeutlon.  HM^  that  the  deputy  aheriff  waa  estopped  from 
setting  up  the  title  obtained  under  the  execution  sale,  to  the  prejudice  of 
the  defendant,  and  that  he  will  be  compelled  to  convey  to  the  defendant 
the  title  so  obtained.    QiSL  t.  BotUtm  (N.  C),  8. 

Wkm  m  Umn  U  €iiopptAfrom  imi^fing  thai  a  road  U  a  kighmaiifJ\    80$  Kumwh 

PAL  OOBFOBiLTIOV,  488. 

EVICTION. 
<iy  twianl  By  emuimti  qf  Immdlard,]    A0  Laitdlobd  ahd  Txvabt. 

BVIDSNCB. 

li  Inm  eriwiiMrf  cam.]  Aelieamstance  tending  toshow  guilt  may  he  ptored, 
although  it  was  brou|^t  to  light  by  dedaratlona  inadmissible  per  m  ss 
hsTlng  been  obtained  by  improper  Influences.    State  ▼.  CfareU  (N.  C),  1. 

i.  Cf  kandmriUng.]  The  genuineness  of  handwriting  cannot  be  established 
by  the  opinion  of  witnesses  whose  belief  is  founded  upon  a  mere  com- 
parison of  papers  submitted  for  their  examination  poet  Utem  m^fssi. 
Ibms  ▼.  Parkenburg  B.  E,  Co.  (Md.),  540. 

1  J4SMIM0IW  (y /<»fiiMr  odfiiifiii^trttfr.]  In  an  action  by  an  administrator  d^ 
henie  wsn  to  recoTor  the  Talue  of  goods  sold  by  his  intestate  to  the  defen- 
dant, the  defendant  pleaded  payment  to  a  former  administrator.  HMd, 
thai  oTidence  of  the  admissions  of  such  former  ads^nistrator  that  pay^ 
ment  had  been  made  to  him  was  competent.  Soheri  t.  TripleU  (Ind.),  785. 

<>mfueOtk>ne!fiiaUiUtoeommUkiireeaiifhif  As  Cbdcinal  Law 

188. 

Hf  mtjHgemM  ef  m  sstmiU— 4M0^  prior  aeU,]    See  Ma«tbk  mxi>  SnYAvr. 


jniy%0fics — ftagmaia  ai  raUroad  ere$eing.]    See  Raizjkud,  808. 

BXECUTOR. 

A  pag  ptneral  eapeneee  ef  teekUar.]  The  reasonable  and  necessary  expenses 
of  the  burial  of  a  deceased  person  are  a  charge  upon  his  estate;  the  duty 
of  burial  is  upon  the  executor,  and,  in  the  absence  or  neglect  of  the  execu- 
tor, the  law  implies  a  pnmiise  from  the  executor  to  remunerate  one  whs 
ineais  the  expense  of  such  burial.    PaUerean  ▼.  Pattereon  (N.  Y.),  884. 

ai^4#  ill  mMmi  By.]    As  Sbt-off,  384. 

EXTRADITION. 

1.  **  OOhsrsrisM.'^  The  term  "  other  crime,"  used  in  the  provisions  of  the  eo» 
■tittttton  and  laws  of  the  United  States,  and  «f  the  statutee  of  thia  Oem^ 
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mobireftlth,  felatlTe  to  the  mimnder  of  fagitlveti  from  ivttioci.  meftna  any 
lAiiM  indictable  by  the  Uwb  of  the  State  demuidinir  the  tiLrrender. 
Bromi,'9  0am  (Mase.)*  114. 

Il  What  amawUM  to  a  charge  of  erime.}  A  statement  In  the  warrant  of  the  gov- 
cmor  of  the  Common  wealth  for  the  arreat  and  delivery  np  of  an  alleged 
fngltiTe  from  Joatioe,  that  the  fogitiye  ia  **  charged  with  the  crime  of  seU* 
lag  and  fnmiahing  Intoxicating  liquon  contrary  to  the  lawe  of  Vermont, 
and  repreeented  to  be  a  fugitive  from  the  Justice  of  said  Stato  of  Ver- 
mont," shows  that  he  has  been  charged  with  a  crime  against  the  laws  of 
that  Stato,  and  is  a  sufficient  allegation  to  that  effect,  lb, 

IL  Arred  tf  ettradiUd  penon  on  oM  proeeu.]     Defendant  was  extradited 
from  France  on  a  criminal  charge.    HM,  that  he  was  snbject  to  arrest 
Wfora  he  could  relaniy  on  dvll  process.    Adriance  t.  Xa^r»M(N.  T.),  $17. 

FEES. 
Bte  Shxbiff* 

FELTnRE& 
6m  liAnXLOBD  AHD  Tbvjjit*  140. 

FRAUD. 
Bl§kiB{fpmdkamrJ¥mmflraMduieni9&ndor.]    5mSai<b,908. 

Sm  CORFOHATIOR,  540. 
FRAUDULENT  REPRESENTATIONa 

FUNERAL. 
Mtfmm^.]   iSii BnovToiB, 884. 

HANDWRinNO. 
8m  Etidbncb,  640. 

HIGHWAY. 

P0tt  l»— fisstify  Sy  JMbaindfor  U^ry  to  w{fo.\  A  statute  gave  a  right  of 
aetlon  against  a  town  for  damage  '*  to  any  person,  his  team,  carriage  w 
ether  propertyi'*  caused  by  reason  of  the  insuffldeney  or  want  of  repair  of 
any  highway.  Udd^  that  a  man  might  recover  under  the  statuto  for  loss 
of  his  wife's  services,  and  the  expenses  of  her  sickness  resulting  from  an 
acddent  caused  by  a  defective  highway.    HuiU  v.  Town  of  WinJlM  (Wis.), 

V3Ui  town  mtoppedj^rom  donjfing  that  a  road  it  a  kighwoff.]    8m  Municipal 

OOBFOEATIOH,  468. 

HUSBAND  AND  WIFE. 

AMtn  for  tori  to  wife—mparaU  aUionM.I  For  a  tort  committed  upon  a  wife 
two  actions  will  He,  one  by  the  husband  alone  lor  loss  of  service,  expense, 
etc,  and  the  other  by  the  husband  and  wife  lor  the  li^ury  to  the  persoiL 
BmUh  T.  81,  Jomph  (Ma),  MO. 
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JMmk  fly  hMAQmA  ftr  i/r^wrim  to  «0(fii.]    5m  Bishwat,  488. 

AetUm  flf  unamtfot  ir^wiei  to  hia  wift  tkroueh  ntgiifftmM  qf  ommimr!.! 
lUtnA  AMD  Sebtaht,  an. 

iSiMDOWXB. 

ILLEGAL  OOirrKAGT. 
4grmmmt noitoMfrtm ga^trnmeni eaiUrQet.l   8b$ Ooanmun,  XL 

INDICTMSNT. 

A0  CBomrAi.  Law. 
IND0B8SB. 

5m  NwaiiABiJi  imnnnaDni 

INFANT. 

1.  2>0^M  oj^oMut — hamflKr  Voumi  fly  Mto  ^mimmL]    A  dMVM  agalMl  sa 
fant  InutM,  efwi  whflB  the  tragi  resuiti  bj Implkitlon  of  law^toaol 
neoiu  lor  want  of  aUowing  him  a  day  to  aaawv  aftn  taaSmg  of 
FoM  T.  WoM  (MaMk),  188. 

S.  -»— w]  A  doorae  made  upon  tho  eonao&t  of  tlie  gnardSaa  ad  UUm  of  9m 
Inluit,  and  npoo  the  npiewntatioiui  of  eooaaal  and  a^lndlcatkm  of  tb» 
oourt  that  it  waa  a  doorae  fit  and  prapor  to  ho  made  aa  againal  aa  intuit 
it  binding  npon  him.  ifl. 

1^  ..~.^]  A  doorae  ordoiod  four  halia  at  Uw',  two  of  whom  woio  inteata,  to 
oonToj  an  eatato  to  tho  a^M  fu$  tnut  of  thoir  aaaeator.  Baloio  tho  oob* 
▼ejanoe  tho  eMM  qu$  tnut  died,  liaTing  pfOTloaal j  oonT^ed  liia  intenat 
in  the  eatato  to  the  two  lieira  who  weie  of  ago.  A  decree  waa  them  made^ 
redting  theae  fteta,  and  ordering  the  inluit  liein  to  eonTej  their  iatoreat 
in  the  eatato  to  the  other  heira.  Hdd,  on  a  bill  of  reyiew  hrooght  bj  tho 
infiMUt  hein  againat  the  othera,  to  .rererae  the  decree,  that  thecMM^iM 
tnut  hMd an eqoitoble  life  eatoto  wiiich  lio eonid  eonTej,and  tliat  thefACi 
that  tho  eonvejance  had  not  been  mac^  to  tho  MiM  91M  Intff  waa  no  gnmnd 
tot  lOTonal.  J&. 

1N»'':\''C  ON. 

Whm  M0  net  to  yroiifid  to  enfo^^  ..".^nanee.'    8m  MmnaPAL 
TLom,  448. 

lb  rutraJM  a  nutjitmeo,  what  nuut  ce  $homt^^  5m  NumAacoii  616L 

mSURANGB. 


1.  Whm  contraet  «uottt§d'-'deli/9&f^  qf  poiioif  qftor  do9tnution  qfpfwmUmJ^ 
PlaintiiT  applied  for  a  policy  of  inauranoe  on  liia  premiaea;  the  appliea> 
tlon  waa  aooepted  and  the  poliej  waa  made  oat  and  execnted.  Bnt  plain- 
tiff not  having  the  mon^  to  pay  the  premiom,  the  policy  remained  in  Uie* 
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liMidfl  of  ahm  oompuiy  natll  two  moQthg  thereaftor,  when  plftlntUT  pali 
tlM  praninm  mad  reoeiTod  tbe  poUqr.  Before  saeh  pajment  uid  deliTex/ 
iho  piemiees  had  heen  dealroyed  bj  €re,  which  fact  plaintiff  did  not  dla- 
dote  to  the  oompan  j.  SMt  that  upon  receipt  of  the  piemiam  and  do^ 
UYnj  of  the  P0II47  the  eontiaet  to  ineoie  related  back  to  the  date  of  tho 
polioy,  and  that  the  companj  waa  liable  for  the  som  aeanred.  Baldwin  t. 
(Mmtisau  Im.  Oo,  (Mo.)^  071. 

IL  P0r0<e0filfYwf— -liaMlfty</00iiifNm|r>bra0te^flVm^.]  Defendant's  agent 
agreed  orallj  with  plaintiff  to  insure  his  building,  and  to  make  out  and 
deliTer  a  poliej,  the  premium  to  be  paid  on  deliverj.  No  policy  was 
made  oat,  although  the  agent  had  authoritj  to  do  so,  but  plaintiff's  build- 
ing was  deetrojed  bj  fire,  and  he  afterward  tendered  the  premium. 
EM,  that  the  contract  of  insurance  was  valid,  and  defendant  was  liable 
for  the  amount  of  the  proposed  insurance.  AngeU  ▼.  UoffifoTd  ¥Wt  In- 
MfiafMS  Oo.  (N.  T.X  888. 

lb  Wktn  'MMing  U  occupied,]  A  dwelling-bouse  and  bam  are  unoccupied, 
witliin  the  meaning  of  an  insurance  pollqr  which  provides  that  build- 
ings unoccupied  shall  not  be  covered  by  the  policj,  where  the  house  Is 
only  used  bj  the  insured  and  his  servants  for  the  purpose  of  taking  their 
meals  there  when  engaged  in  carrying  on  a  contiguous  farm,  and  the  bam 
'  is  only  used  for  the  purpose  of  storing  hay  and  farming  tools.  A^worth 
T.  BuOdonT  Muttud  F6ro  Incuranoe  Oo.  (Mass.),  117. 

4.  OondUion  in  poUoy.]    Where  a  policy  of  insurance  provides  that  a  loss  shall 

not  be  payable  until  the  assured  produces  the  certificate  of  a  magistrate  to 
certain  required  facts,  the  production  of  such  certificate,  unless  the  com- 
pany have  themselves  prevented  the  obtaining  it  or  waived  its  want,  is  a 
condition  precedent  to  the  right  to  sue.  Johnton  v.  Phcmix  Imu  ranee 
Oo.  (Mass.),  OS. 

5.  UPbioer  of  condition  in  pohey — other  ineuranee,]    A  policy  of  insurance 

against  fire  was  conditioned  to  be  void  if  other  insurance  should  be  made 
without  the  insurer's  consent.  A  loss  having  occurred,  the  insurer^  with 
knowledge  that  other  insurance  had  been  made  contrary  to  the  terms  of 
the  policj,  called  upon  the  insured  for  further  proofs  of  loss,  without  in- 
slating  upon  the  forfeiture,  and  the  proofs  were  made.  Held,  that  the 
forfeiture  was  waived.     Webeter  v.  Phmnix  Ineuranee  Oo,  (Wis ),  479. 

iL  Waiioer  of  eonditiom  in  poHeyJ]  A  provision  in  a  policy  of  fire  insurance 
that  the  Insured  "  covenants  and  engages  that  the  representation  given 
In  the  application  contains  a  Just,  full  and  true  exposition  of  all  the  /acts 
■ad  dnmnurtances  In  regard  to  the  condition,  situation,  value  and  risk  of 
tiio  property  Insured,"  is  waived  by  an  insurer  who  issues  the  poli<7 
apon  a  bare  request  to  insure  the  property  unaccompanied  by  any  state- 
ment as  to  its  condition,  situation,  value  or  risk.  CommoMdealth  v.  Hide 
mnd  Leather  InsuraTiee  Oo.  (Mass.),  78. 

V.  Mnereaeing  riek,]  Before  the  issuing  of  a  policy  of  fire  insurance,  a  dummy 
engine  had  beeu  used  near  the  insured  building  as  often  as  its  use  was 
nquired.  Held,  that  Its  subsequent  use  when  required,  although  its  use 
Increased  the  risk,  did  not  make  void  the  policy  under  a  provision  therein 
contained  that  **  if  the  situation  or  circumstances  aflecting  the  riek  shall 
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Wade  ▼.  Kalbflelfleh. 


act  was  sapererogatory.  It  is  suggested,  howeyer,  by  Ebllt,  0.  B^ 
in  Holme  y.  Hammond,  L.  B.,  7  Exch.  218^  that  the  effect  of  the 
itatnte  is,  that  the  sharing  in  the  profits,  by  a  lender^  shall  be  no 
eyidenoe  at  all  of  a  partnership.  At  all  eyents,  those  decisions 
haye  been  accepted,  in  England,  as  settling  the  mle,  as  aboye  stated. 
See  case  last  cited,  and  cases  therein  referred  to. 

Without  discussing  those  decisions  and  determining  just  how  far 
fhey  reach,  it  is  sufficient  to  say  that  they  are  not  controlling  here; 
that  the  tule  remains  in  this  State  as  it  has  long  been,  and  that  we 
should  be  goyemed  by  it  until  here,  as  in  England,  the  legislatare 
shall  see  fit  to  abrogate  it 

^e  references  upon  the  appellant's  points  do  not  show  that  the 
courts  of  this  State  haye  yet  exploded  the  rule  I  haye  stated.  I 
haye  consulted  all  the  authorities  cited  (saye  a  few  of  which  I  had 
not  the  books,  or  aa  to  which  there  was  a  miscitation),  and  I  da 
not  find  that  the  rule  is  questioned,  further  than  to  apply  to  the 
facts  of  the  particular  oase»  some  one  or  more  of  the  exoeptioDB  to 
the  rule  which  I  haye  stated  to  exist 

I  am  of  the  opinion  that  the  judgment  appealed  from  should  be 
affirmed^  with  costs. 

All  toaoaif  except  Ohubgh,  Oh.  J^  dissenting. 


WAUfM,  appellant,  t.  KiLBVumoH. 

es  N.  T«  S0D 

Jtufagy  qf  meUan  for  hretuk  nf  pramim  nf  mwni^ge. 

An  MlloB  for  breach  of  promise  of  marriage  cannot  be  reviyed  agaiasl  <he 
•xeentors  of  the  promisor,  under  a  statute  allowing  actions  ^  upon  essi* 
tracts'*  and  "  lor  wrongs  to  property  righta  or  intereets*"  to  be  nrlyed. 

ACTION  for  breach  of  promise  of  marriage.  A  motion  waa 
made  to  reriye  the  action  against  the  executors  of  the  defend- 
ant, now  deceased.  The  order  denying  the  motion  was  aflSrmed  at 
General  Term,  and  plaintiff  appeals  to  this  court 
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\anM  C.  Moak,  for  appellant  The  oaase  of  action  saiw 
and  the  oonrt  below  should  have  ordered  a  reriyor.  Jfe» 
f  T.  Walsh,  5  Abb.  Pr.  68;  MeNiff  t.  Short,  14  How.  463; 
T.  Arfiold,  15  N.  Y.  845;  2  B.  S.  138,  §  1;  2  Edm.  Stats. 
Tayion  y.  WartUl,  4  N.  Y.  230;  MeOm  y.  Baldwin,  4  Mass. 
Greene  J.  Waikins,  6  Wheat  260;  Maekef^s  Heirs  y.  Thomas, 
30;  Hatch  y.  Bustis,  1  QsL  162,  163;  Jacob's  Uw  Die,  title 
/ac.o*;  "  Po««r  y.  T^an  Vrank&n,  36  N.  Y.  619;  Code,  §  121; 
Li.  1813,  311,  §  5;  2  R  a  113,  §§  2»  3;  2  Edm.  Stats,  at 
117;  5  Edm.  Stats.  646.  Plaintiff  beeame  yested  with  a 
>t  action  for  a  breach  of  contract  when  the  testator  refused 
ry  her.  Frost  y.  Knight,  1  Eng.  B.  218;  L.  B.,  7  Exch. 
Curtis  y.  Sampson,  1  Am.  Hep.  566;  Haines  y.  Tucker,  50  N. 
';  Southard  y.  Rex/ord,  6  Cow.  254;  Smith's  Manual  of  Com. 
)97  (Ist  Am.  ed.  333);  2  Pars,  on  Cont  (6th  ed.)  533;  Stnbis 
llyweU,  L.  B.,  2  Exch.  311;  McKnight  y.  Dunhp,  5  N.  Y. 
Tlarke  y.  Meigs,  10  Bosw.  338;  Christiansen  y.  Sinford,  1^ 
?r.  223;  Cutler  y.  Smith,  43  Vt  577.  If  the  cause  of  action 
bunded  upon  a  wrong  it  would  sunriye.  2  B.  S.  447;  2  Edm* 
467;  Haight  y.  Haight,  19  N.  Y.  467,  468;  Fried  y.  N.  F. 
It.  Oo^  25  How.  Pr.  286,  287;  Barnes  y.  Buck,  1  Lans.  269; 
\  y.  JSTiM^ip,  42  N.  Y.  477;  AntlA  y.  Shuman,  4  Cush.  408; 
Aeek  y.  IFaJlId,  39  Barb.  133. 

A,  Beach,  for  respondent 

UBCH,  Ch.  J.  The  question  inyolyed  in  the  order  appealed 
is,  whether  an  action  for  a  breach  of  promise  of  marriage  can 
riyed  against  the  executors  or  administrators  of  the  promisor, 
nally,  at  common  law,  all  actions  abated  by  the  death  of  a 
plaintiff  or  defendant,  and  if  the  cause  of  action  sunriyed, 
r  writ  was  necessary.  This  rule  has  been  somewhat  modified 
ngland  by  statute  and  judicial  decisions.  13  N.  Y.  333.  In 
State,  it  is  regulated  by  statute.  The  Code,  section  121,  pro- 
that  no  action  shall  abate  by  the  death,  marriage  or  other 
ility  of  a  party  ♦  ♦  ♦  if  the  cause  of  action  suryiye  or 
Que.  Second  Beyisod  Statutes,  113,  proyides,  that  actions  of 
int  and  **all  other  actions  upon  contract  may  be  maintained  by 
igainst  executors  in  all  cases  in  which  the  same  might  haye 
maintained  by  or  against  their  respectiye  testators."    A  like 
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act  was  snpercrogatory.  It  is  suggested,  however,  by  Kelly,  0.  B.^ 
in  Holme  y.  ffammond,  L.  B.,  7  Ezch.  218,  that  the  effect  of  the 
statute  is,  that  the  sharing  in  the  profits,  by  a  lender^  shall  be  no 
eyidenoe  at  all  of  a  partnership.  At  all  eyents,  those  decisiona 
have  been  accepted,  in  England,  as  settling  the  rule,  as  above  stated* 
See  case  last  cited,  and  cases  therein  referred  to. 

Without  discussing  those  decisions  and  determining  just  how  far 
they  reach,  it  is  sufficient  to  say  that  they  are  not  controlling  here; 
that  the  rule  remains  in  this  State  as  it  has  long  been,  and  that  we 
should  be  govemed  by  it  until  here,  as  in  England,  the  legislatnie 
shall  see  fit  to  abrogate  it 

The  references  upon  the  appellant's  points  do  not  show  that  the 
courts  of  this  State  have  yet  exploded  the  rule  I  have  stated*  I 
have  oonsulted  all  the  authorities  cited  (save  a  few  of  which  I  had 
not  the  books,  or  aa  to  which  there  was  a  miscitation),  and  I  do 
not  find  that  the  rule  is  questioned,  further  than  to  apply  to  the 
facts  of  the  particular  case,  some  one  or  more  of  the  ezoeptions  to 
the  rule  which  I  have  stated  to  exist. 

I  am  of  the  opinion  that  the  judgment  appealed  from  ahonld  be 
affirmed,  with  costs. 

AD  eenoar^  except  Ohuboh,  Oh.  J«,  dissenting. 


Wadb,  appellant,  y.  Kalbvlbuoh. 

esN.T.au 

Bmkdl  ^  aeUan  fir  hr^aeh  ^  promim  ^  murrfiya 

An  aetlon  for  breaoh  of  pramise  of  nuunimge  cannot  bo  rerlTed  agaiiifll  Ike 
ezeentoTB  of  the  promisor,  under  a  statate  aUowIng  actions  "  upon  oo» 
tracts  **  and  "  for  wrongs  to  property  rights  or  iateiests,"  to  be  rsrlTed. 

ACTION  for  breach  of  promise  of  marriage.  A  motion  wee 
made  to  reyive  the  action  against  the  executors  of  the  defend- 
ant, now  deceased.  The  order  denying  the  motion  was  affirmed  at 
General  Term,  and  plaintiff  appeals  to  this  court 
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Ihaniel  C.  Moak,  for  appellant  The  cause  of  action  but^ 
and  the  conrt  below  should  have  ordered  a  reyiyor.  JA> 
d  y.  WaUh,  5  Abb.  Pr.  68;  MeMff  y.  Shorty  14  How.  463; 
r  y.  Arfwldy  15  N.  Y.  345;  2  R.  S.  138,  g  1;  2  Edm.  Stats. 
Ulayton  y.  Wardell,  4  N.  T.  230;  MeHm  y.  Baldwin^  4  Mass. 
Greene  y.  Waikine,  6  Wheat  260;  Maeker'e  Heirs  y.  Thomas, 
>30;  Haich  y.  .^w/ts,  1  Qal.  162,  163;  Jacob's  Law  Die.,  titie 
efac:as; ''  Potior  y.  Van  Vranken,  36  N.  Y.  619;  Code,  §  121; 
L.  1813,  311,  g  5;  2  R.  S.  113,  gg  2,  3;  2  Edm.  Stats,  at 
,  117;  5  Edm.  Stats.  646.  Plaintiff  became  yested  with  a 
of  action  for  a  breach  of  contract  when  the  testator  refused 
rry  her.  Frost  y.  Knight,  1  Eng.  R.  218;  L.  R.,  7  Exch. 
Burtis  y.  Thompson,  1  Am.  Rep.  566;  Haines  y.  Tucker ^  50  N. 
7;  Southard  y.  Rexford,  6  Cow.  254;  Smith's  Manual  of  Com. 
397  (1st  Am.  ed.  333);  2  Pars,  on  Cont  (6th  ed.)  533;  Stuhhs 
illyweUy  L.  R.,  2  Exch.  311;  McKnight  y.  Dunhp,  5  N.  Y. 
Clarke  y.  Meigs,  10  Bosw.  338;  Ohristianson  y.  Sinford,  19 
Pr.  223;  Cutler  y.  Smith,  43  Yt  577.  If  the  cause  of  action 
founded  upon  a  wrong  it  would  sunriye.  2  R.  S.  447;  2  Edm* 
467;  Haight  v.  Haight,  19  N.  Y.  467,  468;  Fried  y.  N.  T. 
R.  Co^  25  How.  Pr.  286,  287;  Barnes  y.  Buck,  1  Lans.  269; 
%  y.  Knapp,  42  N.  Y.  477;  Smiih  y.  Shuman^  4  Cush.  408; 
ibeek  y.  Waffle^  39  Barb.  133. 

A.  Beaehy  for  respondent 

UBCH,  Ch.  J.  The  question  inyolyed  in  the  order  appealed 
is,  whether  an  action  for  a  breach  of  promise  of  marriage  can 
riyed  against  the  executors  or  administrators  of  the  promisor, 
nally,  at  common  law,  all  actions  abated  by  the  death  of  a 
plaintiff  or  defendant,  and  if  the  cause  of  action  sunriyed, 
r  writ  was  necessary.  This  rule  has  been  somewhat  modified 
ngland  by  statute  and  judicial  decisions.  13  N.  Y.  333.  In 
State,  it  is  regulated  by  statute.  The  Code,  section  121,  pro- 
that  no  action  shall  abate  by  the  death,  marriage  or  other 
ility  of  a  party  ♦  ♦  ♦  if  the  cause  of  action  sunriye  or 
nue.  Second  Reyised  Statutes,  113,  proyides,  that  actions  of 
mt  and  '*  aU  other  actions  upon  co7itract  may  be  maintained  by 
igainst  executors  in  all  cases  in  which  the  same  might  haye 
maintained  by  or  against  their  respectiye  testators."    A  like 
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j>roTi8ion  extends  to  adminietrators.  It  is  indispensable,  therefore, 
to  determine  whether  this  is  an  action  upon  oontract;  within  the 
meaning  of  this  statute.  The  general  statute,  **  that  marriage,  so 
far  as  its  validity  in  law  is  concerned,  shall  continue  in  this  State 
a  civil  contract,  to  which  the  consent  of  parties,  capable  in  law  of 
contracting,  shall  be  essential,''  is  not  decisive  of  the  question.  2 
B.  S.  138.  This  statute  declares  it  a  civil  contract,  as  distinguished 
from  a  religious  sacrament,  and  makes  the  element  of  consent 
necessary  to  its  legal  validity,  but  its  nature,  attributes  and  distin- 
guishing features  it  does  not  interfere  with,  or  attempt  to  define. 
It  is  declared  a  civil  contract  'for  certain  purposes,  but  it  is  not 
there  by  made  synonymous  with  the  word  ^  contract"  employed  in  the 
common  law  or  statutes.  In  this  State,  and  at  common  law,  it 
may  be  entered  into  by  persons  respectively  of  fourteen  and  twelva 
It  cannot  be  dissolved  by  the  parties  when  consummated,  nor 
released  with  or  without  consideration.  The  relation  is  always 
regulated  by  government.  It  is  more  than  a  contract.  It  requires 
•certain  acts  of  the  parties  to  constitute  marriage,  independent  of 
and  beyond  the  contract  It  partakes  more  of  the  character  of  an 
institution  regulated  and  controlled  by  public  authority,  upon 
principles  of  public  policy,  for  the  benefit  of  the  community. 
Kbnt  says:  ''It  has  its  foundation  in  nature,  And  is  the  only  law- 
ful relation  by  which  Providence  has  permitted  the  continuance  of 
the  race."  2  Kenfs  Gom.  75.  Judge  Story  says:  ''But  it  appears 
to  me  to  be  something  more  than  a  mere  contract  It  is  rather  to 
be  deemed  an  institution  of  society,  founded  upon  the  consent  and 
contract  of  the  parties.  Story  on  Con.  of  Laws,  §  108,  note^  He 
quotes,  approvingly,  a  distinguished  Scottish  judge  :  "  That  mar- 
riage is  sui  generis  and  differing  in  some  respects  from  all  other 
contracts,  so  that  the  rules  of  law  which  are  applicable  in  expound- 
ing and  enforcing  other  contracts  may  not  apply  to  this."  Sec. 
10».  In  Ditson  Y.  Diison,  4  R  1.87,  101,  the  court  say:  "In 
.strictness,  though  formed  by  Contract,  it  signifies  the  relation  of 
husband  and  wife,  deriving  both  its  rights  and  duties  from  a  sonnse 
higher  than  any  contract  which  they  can  make."  It  has  been  held 
not  to  be  a  contract  within  the  provision  of  the  United  States  Con- 
stitution, prohibiting  States  from  passing  laws  impairing  the 
obligations  of  contracts.  5  Barb.  480 ;  6  Oonn.  540 ;  7  Dana,  181; 
4  B.  I.  87.  Masok,  J.,  in  5  Barb.  480,  concludes  his  opinion 
by  saying,  that  "  the  marriage  relation  is  not  created  by  what  we 
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stand  to  be  a  oontraot^  in  the  strict  common-law  aenae  of  that 
*  liAMQNTy  J.,  in  1  Lansings*  268,  held,  that  it  is  not  a  oon* 
within  the  meaning  of  themttachment  kwa.  The  marriage- 
)n  is  essentially  personaL  Neither  the  rights^  duties  nor 
ktions  created  by  or  flowing  from  it  oan  be  transferred,  and 
ction  scarcely  resembles,  in  its  main  features,  an  action  upoa 
act.  In  actions  on  contract  the  damages  are  limited  by  a  fixed 
o  the  pecuniary  loss  sustained,  while  in  this  the  damages  are- 
d  discretion  of  the  jury,  to  the  same  extent  as  in  strictly 
nal  actions,  such  as  slander,  malicious  prosecution,  assault 
)attery  and  the  like  ;  and  the  recovery  may  be,  and  usually  ia^ 
ipally  for  injured  feelings,  anxiety  of  mind,  wounded  pride- 
blighted  afl!ections.  L.  R,  1  0.  P.  331 ;  87  E.  0.  L.  659 ;: 
.  Y.  474 ;  45  He.  348 ;  8  Barb.  326 ;  15  N.  Y.  353. 
actions  on  contract  the  motives  for  violation  are  immateriaL 
lis  action,  the  motives  and  conduct  of  the  defendant  and  othet 
nsic  circumstances  may  be  given  in  evidence,  in  mitigation  or 
avation,  and  punitive  damages  may  be  recovered  (8  Barb.  326), 
B  in  actions  on  contract  they  are  not  allowed.  Sedg.  on  Dauw 
So  the  habits,  character  and  conduct  of  the  plaintiff  may  be 
rn  in  defense  or  mitigation  of  damages.  5  Abb.  (N.  S.)  29.  In 
t,  looking  at  the  substance  of  the  action,  no  court  would  be 
Ified  in  holding  that  it  is  an  action  upon  contract,  within  the 
ning  of  the  statute  referred  to. 

he  learned  counsel  suggested,  that  upon  a  trial  against  execu- 
or  administrators  the  personal  elements  of  the  action  might 
liminated,  and  a  recovery  confined  to  the  pecuniary  loss  for 
port,  dower,  etc*    There  is  no  precedent  for  such  a  proceed- 

and  no  principle  upon  which  it  could  be  adopted.  For  some 
poses,  where  the  relation  exists,  the  pecuniary  rights  uf  the 
)  are  estimated  and  protected  by  the  courts.  But  what  would 
he  rule  of  pecuniary  loss  hypothetlcally  sustained  for  support  ? 
aid  it  be  competent  to  prove  the  value  of  the  defendant's  prop- 
j  ?  Such  evidence  is  admitted  in  this  action,  not  to  prove  the 
aniary loss  for  support,  but  to  show  what  the  station  of  the 
intiff  in  society  would  have  been,  which  is  purely  a  personal 
svance  and  injury.    25  E.  G.  L.  590.    The  counsel  likened  it  to 

employment  for  a  term  of  years  at  a  fixed  salary,  anJ 
itract  broken  by  the  employer  without  cause.  If  it  could  be 
18  transformed,  it  would  be  competent  to  show,  in   defense^ 
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that  the  plaintiff  had  an  opportunity  to  contract  an  equally  eligibla 
marriage  with  another  person,  and  the  plea  of  the  want  of  afflni^ 
or  affection  would  not  avaiL  As  to  dower,  there  could  be  no 
certainty  to  base  a  recovery  upon.  It  would  haye  been  competent 
for  the  defendant  to  haye  disposed  of  all  real  estate  before  marriage^ 
and  all  personal  estate  before  death.  Aside  from  these  considera- 
tions, suggested  to  show  the  novelty,  if  not  the  absurdity  of  such  a 
trial,  the  brief  answer  to  this  point  is,  that  the  action  is  from  its 
peculiar  nature  indivisible.  If  revived  at  all,  it  must  be  reviyed 
as  an  entirety.  If  its  personal  features  are  abandoned,  the  incidents 
only  remain.  The  circumstances  relative  to  the  property  and 
standing  of  the  defendant  are  admissible  upon  the  question  of 
damages,  but  they  are  incidental  and  subordinate,  and  so  com- 
plicated with  personal  injuries  as  to  render  their  separation  im- 
practicable. 

It  is  also  urged  that,  if  this  is  not  an  action  upon  contract,  it 
may  be  revived  under  the  provisions  of  2  Bevised  Statutes,  447, 
which  provide,  that  ''for  wrongs  done  to  property  rights  or  inter- 
ests,"  an  action  may  be  maintained  by  or  against  executors,  etc 
except  actions  for  slander,  libel,  assault  and  battery,  false  imprison- 
ment, and  actions  on  the  case  for  injuries  to  the  person  of  the 
plaintiff,  or  to  the  person  of  the  testator  or 'intestate.  The  views 
before  expressed  dispose  of  this  point.  The  wrongs  for  which  this 
statute  authorizes  an  action  to  be  brought  by  or  against  executors 
are  such  as  affect  property,  or  property  rights  and  interests,  or,  in 
other  words,  such  as  affect  the  estate.  The  statute  is  mutual,  and 
actions  may  be  brought  not  only  against,  but  by  executors,  etc. 
Executors  represent  property  only.  They  can  take  only  such  rights 
of  action  as  affect  property,  and  cannot  recover  for  injuries  for 
personal  wrongs.  If  this  statute  had  intended  to  reach  this  class 
of  wrongs,  we  must  presume  that  it  would  have  been  so  expressed. 
The  geneitd  language  does  not  embrace  them.  Although,  in  form, 
this  action  resembles  an  action  on  contract,  in  substance,  it  falls 
within  the  definition  of  the  exception,  as  an  action  on  the  case  for 
personal  injuries. 

It  is  unnecessary  to  classify  it.  It  is  properly  termed  sui  gen&Hs. 
The  form  of  the  action  is  not  materiaL  The  controlling  consid- 
eration is,-  that  it  does  not  relate  to  property  interests,  but  to  per- 
sonal injuries.  In  Zabriskie  v.  Smith,  13  N.  Y.  322,  Dbnio,  J., 
in  delivering  the  opinion  of  the  court,  specifies  this  as  an  action 
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the  damage  consista  entirely  of  personal  snileringy  and  oaa* 
heref  ore,  be  reviyed. 

I  8sdd,m  JKddY.  N.  r.O.  B. B^MRow.Vt.aS5,iiuA Zdbrii* 
Smith  was  erroneooaly  dedded,  in  oonaeqnenoe  of  overlooking 
atate  last  referred  to.   Whether  this  is  so  or  not,  as  to  the  action 

inyolTed,  the  opinion  reepeoting  the  nature  of  this  action 
ns  ommpaired.    The  precise  point  presented  in  this  case  has 

been  determined  in  this  State,  although  the  &cts  inTolyed 
have  existed.  This  famishes  some  eyidenoe  that  the  oommon- 
uudm  actio  personalis  moritur  cumporsona  is  regarded  by  the 
ssion  as  applicable  to  this  action,  notwithstanding  the  statntea 
ise  has  been  cited  from  any  sooroe  where  any  court  has  per- 
d  a  reyiTor  of  such  an  action.  On  the  contrary,  eyery  court 
9  the  question  has  been  presented,  so  far  as  I  haye  examined, 
lecided  adyenely.  2  Maule  &  Selw.  408;  1  Pick.  (18  Mass.)  71; 
sh.  (S8  Mass.)  408;  13  Serg.  &  Bawie,  188.    These 

based  upon  the  nature  of  the  action,  and  are 
orities  upon  the  question  in  this  StatOi  Our  statutes  do  not 
;en  their  force.  Upon  precedent,  therefore^  as  well  as  prind- 
the  order  should  be  affirmed. 

1  concur,  except  Bapallo,  J.,  dissenting. 


I.  y.  Pemiumt  Aim  Dibboiobs  ov  thb  Ivbubavob  Oom^ 
PAjrr  Of  NOBTH  Ahbbioa,  appellants. 

<Mir.T.fla) 

FUretnsurmmdi — use  ofproMUsi  mai&rials, 

liej  of  flie  faisnnunee  wm  imed  on  plainti W  "  itoek  as  photographon 
slvdiiig  •  •  •  msterlali  used  hi  their  buiiiaM.'*  The  policy  eon- 
ned  s  dsaie  prridMtiiif  the  keeping  or  nee  of  keroeene  on  the  pTomieee. 
le  property  insared  was  deetroyed  by  fire  arising  from  a  portable  kerosene 
lamp  or  stove  of  the  kind  whldi  was  ordinarily  need  in  the  business. 
id^  atiMi  the  policy  was  not  avoided. 

»liey  of  fire  insurance  Issned  upon  the  materials  of  a  business  includes  aD 
eb  as  are  in  ordinary  use,  although  others  might  be  substituted  therefor, 
d  altbougb  the  printed  conditions  of  the  policy  prohibit  the  use  of  such 
itorial. 


254  NEW  YORK, 


Wtd0  T.  KAlUtolBbh. 


that  the  plaintiff  had  an  opportunity  to  oontraot  an  equally  eligihle 
marriage  with  another  person,  and  the  plea  of  the  want  of  afflnitj 
or  affection  would  not  ayaiL  As  to  dower,  there  oould  be  no 
certainty  to  base  a  recoyery  upon.  It  would  haye  been  oompetent 
for  the  defendant  to  haye  disposed  of  all  real  estate  before  marriage^ 
and  all  personal  estate  before  death.  Aside  from  these  oonsidera- 
tionSy  suggested  to  show  the  noyelty,  if  not  the  absurdity  of  such  a 
trial,  the  brief  answer  to  this  point  is,  that  the  action  is  from  its 
peculiar  nature  indirisible.  If  reriyed  at  all,  it  must  be  reyiyed 
as  an  entirety.  If  its  personal  features  are  abandoned,  the  incidents 
only  remain.  The  circumstances  relatiye  to  the  property  and 
atanding  of  the  defendant  are  admissible  upon  the  question  of 
•damages,  but  they  are  incidental  and  subordinate,  and  so  com- 
plicated with  personal  injuries  as  to  render  their  separation  im* 
practicable. 

It  is  also  urged  that,  if  this  is  not  an  action  upon  contract,  it 
may  be  reyiyed  under  the  proyisions  of  2  Beyised  Statutes,  447, 
which  proyide,  that  '^for  wrongs  done  to  property  rights  or  inter* 
ests,''  an  action  may  be  maintained  by  or  against  executors,  etc 
except  actions  for  slander,  libel,  assault  and  battery,  false  imprison- 
ment, and  actions  on  the  case  for  injuries  to  the  person  of  the 
plaintiff,  or  to  the  person  of  the  testator  or 'intestate.  The  yiews 
before  expressed  dispose  of  this  point  The  wrongs  for  which  this 
statute  authorizes  an  action  to  be  brought  by  or  against  executors 
are  such  as  affect  property,  or  property  rights  and  interests,  or,  in 
other  words,  such  as  affect  the  estate.  The  statute  is  mutual,  and 
actions  may  be  brought  not  only  against,  but  by  executors,  etc 
Executors  represent  property  only.  They  can  take  only  such  rights 
of  action  as  affect  property,  and  cannot  recoyer  for  injuries  for 
personal  wrongs.  If  this  statute  had  intended  to  reach  this  class 
of  wrongs,  we  must  presume  that  it  would  haye  been  so  expressed. 
The  geneitd  language  does  not  embrace  them.  Although,  in  form, 
this  action  resembles  an  action  on  contract,  in  substance,  it  falls 
within  the  definition  of  the  exception,  as  an  action  on  the  case  for 
personal  injuries. 

It  is  unnecessary  to  classify  it  It  is  properly  termed  sui  gen&Hs, 
The  form  of  the  action  is  not  material  The  controlling  consid- 
eration is,-  that  it  does  not  relate  to  property  interests,  but  to  per- 
sonal injuries.  In  Zabriskie  y.  Smiih,  13  N.  Y.  322,  Dbkio,  J., 
in  deliyering  the  opinion  of  the  court,  specifies  this  as  an  action 
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1  T.  PrMldent  and  Dlreeton  of  tlie  Insufaaot  Co.  of  North  AiMriflo. 

\  the  damage  consista  entirely  of  personal  sniteringy  and  oaa* 

.heref  ore,  be  reviyed. 

B  aaid,  in  Field y.  N.  T. O.  B.RyMRow. Rr. 886, thai  JBoMi^ 

8mUh  was  erroneonsly  dedded,  in  oonaeqnenoe  of  oyerlooking 
atate  last  referred  to.   Whether  thie  ia  soornot^aB  to  the  action 

inToIyed,  the  opinion  reepeoting  the  nature  of  this  action 
ins  unimpaired.    The  precise  point  presented  in  this  case  has 

been  determined  in  this  State,  although  the  &cts  inyolyed 

haye  existed.  This  famishes  some  eyidence  that  the  common* 
laxim  oeHo  personalis  mariiur  cumpersona  is  regarded  by  the 
sdon  as  applicable  to  this  action,  notwithstanding  the  statates. 
ue  has  been  cited  from  any  sooroe  where  any  court  has  per- 
A  a  reyiyor  of  such  an  action.  On  the  contrary,  eyery  court 
e  the  question  has  been  presented,  so  far  as  I  haye  examined, 
Lecided  adyersely.  2  Maule  &  Selw.  408;  1  Pick.  (18  Mass.)  71; 
ah.  (08  Mass.)  408;  18  Serg.  &  Bawle,  188.    These  decisions 

baaed  upon  the  nature  of  the  action,  and  are  legitimate 
orities  upon  the  question  in  thia  StatOi  Our  atatntea  do  not 
:en  their  force.  Upon  precedent,  therefore^  as  well  as  prinoi« 
the  order  should  be  afiSrmed. 

1  concur,  except  Rapallo,  J«,  dissenting. 


Js  T.  PbMIUMT  Aim    DlBBOIOBS  09   THl    iHBXTmAXCn  OOM* 

PUTT  Of  NoBTH  Amxbioa,  appellants. 

<Mir.T.fla) 

Fhreimsunmee — use  ofproMUed  mai&Haie, 

liej  of  flie  laaitmiee  wtt  iaaaed  on  plmhitiffli'  "  atoek  aa  pboftogfrnphara 
•lading  •  •  •  materlala  naed  in  their  baaineaa.**  The  poUcj  eon- 
jMd  a  danie  prohlblttng  the  keeping  or  oae  of  keroaene  on  the  promisea. 
le  property  inaared  was  dMtrof ed  hy  fire  arising  from  a  portable  kerosene 
.  lamp  or  stove  of  the  kind  which  was  ordinarilj  used  in  the  business. 
sUf  thai  tlie  policy  was  not  sToided. 

diej  of  fire  insurance  issued  upon  the  materials  of  a  business  includes  aD 
cb  as  are  in  ordinary  use,  althoug^h  others  might  be  substituted  therefor, 
id  altbougb  the  printed  conditions  of  the  policj  prohibit  the  use  of  such 
itorial. 


254  NEW  YORK, 


Wade  T.  KalMdacli. 


that  the  plaintiff  had  an  opportonity  to  contract  an  equally  eligihle 
marriage  with  another  person,  and  the  plea  of  the  want  of  affinity 
or  affection  would  not  avaiL  As  to  dower,  there  could  be  no 
certainty  to  base  a  recoyery  upon.  It  would  have  been  competent 
for  the  defendant  to  hare  disposed  of  all  real  estate  before  marriage, 
and  all  personal  estate  before  death.  Aside  from  these  considera- 
tions, suggested  to  show  the  novelty,  if  not  the  absurdity  of  such  a 
trial,  the  brief  answer  to  this  point  is,  that  the  action  is  from  its 
peculiar  nature  indivisible.  If  revived  at  all,  it  must  be  revived 
as  an  entirety.  If  its  personal  f eatqres  are  abandoned,  the  incidents 
only  remain.  The  circumstances  relative  to  the  property  and 
standing  of  the  defendant  are  admissible  upon  the  question  of 
•damages,  but  they  are  incidental  and  subordinate,  and  so  oom- 
plicated  with  personal  injuries  as  to  render  their  separation  im- 
practicable. 

It  is  also  urged  that,  if  this  is  not  an  action  upon  contract,  it 
may  be  revived  under  the  provisions  of  2  Bevised  Statutes,  447, 
which  provide,  that  ^'for  wrongs  done  to  property  rights  or  inter* 
ests,''  an  action  may  be  maintained  by  or  against  executors,  etc 
except  actions  for  slander,  libel,  assault  and  battery,  false  imprison- 
ment, and  actions  on  the  case  for  injuries  to  the  person  of  the 
plaintiff,  or  to  the  person  of  the  testator  or '  intestate.  The  views 
before  expressed  dispose  of  this  point  The  wrongs  for  which  this 
statute  authorizes  an  action  to  be  brought  by  or  against  executors 
are  such  as  affect  property,  or  property  rights  and  interests,  or,  in 
other  words,  such  as  affect  the  estate.  The  statute  is  mutual,  and 
actions  may  be  brought  not  only  against,  but  by  executors,  etc. 
Executors  represent  property  only.  They  can  take  only  such  rights 
of  action  as  affect  property,  and  cannot  recover  for  injuries  for 
personal  wrongs.  If  this  statute  had  intended  to  reach  this  class 
of  wrongs,  we  must  presume  that  it  would  have  been  so  expressed. 
The  general  language  does  not  embrace  them.  Although,  in  form, 
this  action  resembles  an  action  on  contract,  in  substance,  it  falls 
within  the  definition  of  the  exception,  as  an  action  on  the  case  for 
personal  injuries. 

It  is  unnecessary  to  classify  it  It  is  properly  termed  sui  generis. 
The  form  of  the  action  is  not  material.  The  controlling  consid- 
eration is,-  that  it  does  not  relate  to  property  interests,  but  to  per- 
sonal injuries.  In  Zabrinkie  v.  Smithy  13  N.  Y.  322,  Denio,  J., 
in  delivering  the  opinion  of  the  court,  specifies  this  as  an  action 
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I  T.  Pnaldent  and  Dlreeton  of  tlie  LuniflUMe  Co.  of  North  AsMrlea. 

'  the  damage  consists  entirely  of  personal  sniteringy  and  can* 
heref ore,  be  revived. 

s  said ,  i n  Field y.  N.r.O.B.IL,K How.  Rr. 886, thai  ZahrU • 
Smiih  was  erroneonsly  dedded,  in  oonaeqnenoe  of  overlooldDg 
atate  last  referred  to.   Whether  this  is  so  or  not,  as  to  the  action 

inTolTad,  the  opinion  reepeoting  the  nature  of  this  action 
na  unimpaired.  The  precise  point  presented  in  this  case  has 
been  determined  in  this  State,  although  the  &cts  involved 
have  existed.  This  fnmishes  some  evidenoe  that  the  oommon- 
lazim  aeti/Q  personalis  mariiur  cumpersona  is  regarded  by  the 
Bsion  as  applicable  to  this  action,  notwithstanding  the  statntea 
ise  has  been  cited  from  any  source  where  any  court  has  per^ 
A  a  revivor  of  such  an  action.  On  the  contrary,  every  court 
e  the  question  has  been  presented,  so  far  as  I  have  examined, 
lecided  adversely.  2  Manleft  Selw.  408;  1  Pick.  (18  Mass.)  71; 
Bh.  (58  Mass.)  408;  18  Serg.  &  Bawle,  188.    These  decisions 

based  upon  the  nature  of  the  action,  and  are  legitimate 
orities  upon  the  question  in  this  State.  Our  statutes  do  not 
:en  their  force.  Upon  precedent,  therefore^  as  well  as  prinoi- 
the  order  should  be  affirmed. 

1  concur,  except  Rapallo^  J.,  dissenting. 

Otoer  nfflftMm 


js  T.  Pbmidmit  Aim  DnxoTOBs  Of  THi  LretrmAXcn  Ocm* 
PAjrr  09  North  Ahxbioa,  appellants. 

<Mir.T.«a) 

FUre  tneunmei^Mic  ofproMUei  maieriaie, 

iiej  of  flie  lasanaee  w«s  Israed  on  plaintiffli'  "stoek  ss  pholographen 
dudiiig  •  •  •  materials  used  ia  their  bnslnaM.'*  The  policy  eon- 
jied  a  daiiBo  prohibiting  the  keeping  or  use  of  keroseae  on  the  promlMs. 
le  property  insured  was  deatroyed  hy  fire  arising  from  a  portable  kerosene 
lamp  or  stove  of  the  kind  which  was  ordinarilj  used  in  the  business. 
sU,  that  tlie  policy  was  not  avoided. 

tlicj  of  fire  insurance  issued  upon  the  materials  of  a  business  includes  aD 
cb  as  are  in  ordinary  use,  although  others  might  be  substituted  therefor, 
id  altbougb  the  printed  conditions  of  the  policy  prohibit  the  use  of  such 
itorial. 


